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WEIGHT  V.  WIMBERLY.* 

(184  Pac.  740.) 

E4iQit7--J'udgmeitt— "Decree"  and  "Jodgmentf*  Dlstlngulslied. 

1.  The  final  determination  of  an  action  at  law  bj  a  court  in  Oregon 
ifl'  called  a  "judgment/'  while  that  of  a  suit  in  equity  ia  denominated 
a  "decree." 

Mortgages— Constructioii  of  Statatea  B^nilating  Foreclosure. 

2.  No  rule  having  existed  at  common  law  respecting  the  fore- 
closure of  mortgages,  statutes  regulating  the  procedure  in  such  a  case 
are  not  in  derogation  of  common  law  and  should  not  be  strictly  con- 
strued. 

Mortgages — Foreclosore  by  Grantliig  Equity  of  Bedemirtlon  not  of 
Common-law  Origin* 

3.  Unless  a  custom  of  the  common  law  had  its  origin  when  the 
memory  of  man  runneth  not  to  the  contrary,  or  from  the  beginning 
of  the  reign  of  Richard  I,  the  rule  could  not  be  classed  as  part  of 
the  common  law,  so  that  foreclosure  of  mortgages  by  granting  equity 
of  redemption  is  not  of  common-law  origin,  having  been  instituted 
probably  in  the  reign  of  Queen  Elizabeth. 

Statutes — ^Liberal  Oonstruction  of  Bemedial  Enactments. 

4.  While  statutes  conferring  special  privileges  on  individuals 
should  be  construed  strictly  against  them,  enactments  to  redress  exist- 
ing grievances  and  for  the  protection  of  rights  are  remedial  and 
should  be  liberally  interpreted. 

Constitutional  Law--Statixte  Protecttog  All  Members  of  Class  not 
Class  Legislation. 

5.  Legislation  which  protects  alike  all  the  members  of  a  class 
that  are  or  may  be  affected  thereby  is  not  obnoxious  to  Article  I, 
Section  20,  of  the  Constitution. 


•On  effect  of  statutory  provisions  abolishing  deficiency  judgment 
for  mortgage  debt,  see  note  in  45  L.  B.  A.  (N.  S.)  247.        Bepobtes. 
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Mortgages — Foreclosure  as  Bar  to  Action  for  Deficiency. 

6.  Although  Section  426,  L.  O.  L.,  abolishing  deficiency  judgments 
upon  foreclosure  of  real  estate  purchase  price  mortgages,  does  not  so 
modify  Section  429,  relating  to  action  at  law  on  indebtedness  secured 
by  mortgage,  as  to  prevent  the  holder  of  purch&se-money  mortgage 
note  from  disregarding  the  mortgage  and  bringing  action  for  personal 
judgment  on  the  note;  yet,  where  such  holder  does  sue  to  foreclose, 
then,  since  the  court  is  inhibited  by  Section  426  from  awarding  under 
Section  425  a  conditional  recovery  or  '"deficiency  judgment"  against 
the  mortgagor,  its  determination  of  the  entire  sum  due  upon  the 
personal  obligation,  as  required  by  Section  422,  is  not  equivalent 
to  decreeing  recovery  thereof,  except  only  as  the  award  is  limited  to 
the  mortgaged  realty;  and,  as  the  foreclosure  sale  necessarily  exhausts 
the  power  given  to  the  court,  the  effect  as  res  judicata  of  the  decree 
thus  denying  deficiency  judgment  is  to  prohibit  a  later  separate  action 
at  law  by  the  mortgagee  for  such  a  deficiency. 

Appeal  and  Error— Duty  of  Supreme  Court  to  Announce  the  Law. 

7.  Under  Article  VII,  Section  3,  of  the  Constitution,  when  some 
other  determination  necessarily  follows  from  the  conclusion  reached, 
it  is  the  duty  of  the  Supreme  Court  to  announce  the  law  in  order 
to  curtail  expenses  and  promote  the  peace  of  society. 

Evidence — Judicial  Noti9e  of  Financial  Depression.  t 

8i  The  courts  should  take  judicial  notice  that  in  189<7  and  for 
som«  time  thereafter  great  financial  depression  prevailed  in  the 
Pacific  Coast  states. 
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From  Douglas :  James  W.  Hamilton,  Judge. 

Li  Banc. 

This  is  an  action  by  A.  H.  Wright  against  L.  Wim- 
berly and  Cora,  his  wife,  to  recover  money.  The  facts 
are  that  on  January  27,  1910,  0.  C.  Jones  and  his  wife 
in  consideration  of  $4,000  executed  to  L.  Wimberly  a 
deed  of  a  tract  of  land  in  Douglas  County,  Oregon. 
The  purchaser  paid  $1,000  down  and  thereupon  he  and 
his  wife  executed  to  Jones  a  promissory  note  for 
$3,000,  maturing  on  or  before  ten  years  with  interest 
at  the  rate  of  6  per  cent,  payable  annually,  but  if  de- 
fault were  made  as  to  any  such  installments,  the  prin- 
cipal and  interest  were  to  become  immediately  due  and 
collectible  at  the  option  of  the  holder  of  the  note,  and 
in  case  suit  or  action  were  instituted  thereon,  the 
makers  promised  to  pay  such  additional  sum  as  the 
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court  might  adjudge  reasonable  as  attorney's  fees. 
In  order  to  secure  the  payment  of  the  negotiable  in- 
strument, the  makers  at  the  time  it  was  given  also  exe- 
cuted to  Jones  a  mortgage  on  the  real  property  so  pur- 
chased. The  note  was  assigned  to  the  plaintiff  who, 
upon  default  in  the  payment  of  interest,  elected  to 
treat  the  entire  debt  as  due  and  collectible,  and  there- 
upon instituted  a  suit  against  the  defendants  herein 
and  others,  to  foreclose  the  mortgage.  Pursuant  to 
the  provisions  of  Section  426,  L.  0.  L.,  hereinafter 
quoted,  the  lien  was  foreclosed,  but  the  trial  court  re- 
fused to  give  a  deficiency  judgment,  whereupon  an 
appeal  was  taken  and  such  final  determination  was 
affirmed:  Wright  v.  Wimberly,  79  Or.  626  (156  Pac. 
257).  Obeying  the  command  of  the  decree,  the  sheriflf 
of  that  county  on  January  28,  1913,  regularly  sold  the 
real  property  so  mortgaged  for  $2,250,  and  after  de- 
ducting the  expenses  of  such  sale,  the  costs  and  dis- 
bursements of  the  suit,  and  the  further  sum  of  $300 
which  was  adjudged  reasonable  as  attorney's  fees,  the 
remainder  of  the  proceeds,  $1,909,  was  indorsed  on  the 
promissory  note. 

Allowing  credit  therefor  as  a  voluntary*^payment, 
this  action  was  instituted  to  recover  the  balance  due 
on  the  note  with  interest  from  January  28,  1913,  and 
the  further  sum  of  $150  as  additional  attorney's  fees. 
The  complaint  states  the  facts  in  substance  as  herein- 
before detailed  and  alleges  in  effect  that  the  plaintiff 
purchased  the  note  in  due  course,  before  maturity,  for 
a  valuable  consideration  and  without  notice  or  knowl- 
edge that  the  mortgage  was  executed  to  secure  the  pay- 
ment of  the  purchase  price  of  the  land ;  that  neither  the 
note  nor  the  mortgage  indicated  that  either  was  given 
for  that  purpose ;  and  that  it  appeared  from  the  deed 
records  of  Douglas  County,  Oregon,  that  0.  C.  Jones 
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conveyed  the  real  property  to  the  defendant  L.  Wim- 
berly  on  the  day  the  note  and  mortgage  were  executed. 
The  complaint  also  narrates  the  suit  to  foreclose  the 
mortgage,  the  decree  given  therein,  the  sale  of  the  land 
pursuant  thereto,  and  the  credit  of  the  remainder  of 
the  proceeds  upon  the  promissory  note,  and  also  avers 
that  no  other  payments  than  those  mentioned  had  been 
made. 

The  allegation  in  the  initiatory  pleading,  relating  to 
the  plaintiff's  purchase  of  the  note  and  mortgage  with- 
out notice  or  knowledge  that  they  had  been  executed 
to  evidence  any  part  of  the  purchase  price  of  the  mort- 
gaged real  property,  was  stricken  out  upon  motion  of 
defendants'  counsel.  Their  demurrer  to  the  remain- 
der of  the  complaint  on  the  ground  that  it  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action  was  sus- 
tained, the  action  was  dismissed  and  the  plaintiff  ap- 
peals. Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Oliver  P.  Coshow  and  Mr.  Benjamin  L.  Eddy* 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Rice  <&  Orcutt  and  Messrs.  Neuner  S  Wim- 
berly,  with  oral  arguments  by  Mr.  A.  N.  Orcutt  and 
Mr.  Carl  Wimberly. 

McBRIDE,  C.  J. — This  cause  was  argued  and  sub- 
mitted April  24, 1918,  but  owing  to  the  inability  of  the 
Justices  to  agree,  was  continued  for  further  consid-  j 

eration.  The  late  Justice  Moore,  before  his  death  and 
in  fact  during  his  last  long  illness,  prepared  an  opinion 
in  the  case  which,  in  the  judgment  of  the  writer,  cor- 
rectly states  the  law.  It  is  a  monument  to  the  faith- 
fulness of  the  deceased  Jurist,  to  the  duties  of  his  office 

I 


Oct.  1919.]  Wright  v.  Wimberly.  '   5 

and  the  last  evidence  of  that  Industry  which  only  death 
conld  abate.  The  writer  adopts  Judge  Moore's  opin- 
ion as  his  own  and  it  is  here  given  in  full 

MOORE,  J. — 1.  Before  discussing  the  questions 
here  involved  it  should  be  said  that  in  Oregon,  though 
the  same  judge  usually  presides  at  the  trial  of  actions 
at  law  and  of  suits  in  equity,  these  forums  are  essen- 
tially distinct.  The  final  determination  of  an  action 
at  law  by  a  court  in  this  state  is  called  a  "judgment,'^ 
while  that  of  a  suit  in  equity  is  denominated  a  *' de- 
cree.*^ A  party  who  has  an  equitable  defense  in  a 
law  action  is  not  remediless  however,  for  if  a  defend- 
ant in  such  action  is  entitled  to  relief  arising  out  of 
facts  requiring  the  interposition  of  a  court  of  equity 
and  material  to  his  defense,  he  may  upon  filing  his  an- 
swer in  the  action,  also  as  plaintiff  file  a  complaint  in 
equity  in  the  nature  of  a  cross-bill,  the  institution  of 
which  suit  shall  stay  the  proceedings  at  law,  and  the 
case  shall  thereafter  continue  as  a  suit  in  equity,  in 
which  the  maintenance  of  the  action  at  law  may  be  per- 
petually enjoined  by  final  decree,  or  allowed  to  pro- 
ceed in  accordance  therewith :  Section  390,  L.  0.  L. 

With  these  preliminary  observations,  attention  will 
be  called  to  some  provisions  of  our  statute,  relating 
to  the  foreclosure  of  mortgages.  The  Code  adopted 
October  11,  1862,  and  which  went  into  effect  June  1, 
1863  (Deady's  Gen.  Laws  of  Oregon  1845-64,  p.  139), 
contained  clauses  which,  having  been  incorporated  in 
Lord's  Oregon  Laws,  read: 

**A  lien  upon  real  or  personal  property,  other  than 
that  of  a  judgment  or  decree,  whether  created  by  mort- 
gage or  otherwise,  shall  be  foreclosed,  and  the  prop- 
erty adjudged  to  be  sold  to  satisfy  the  debt  secured 
thereby  by  a  suit    In  such  suit,  in  addition  to  the  de- 
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cree  of  foreclosure  and  sale,  if  it  appear  that  a  promis- 
sory note  or  other  personal  obligation  for  the  payment 
of  the  debt  has  been  given  by  the  mortgagor  or  other 
lien  debtor,  or  by  any  other  person  as  principal  or 
otherwise,  the  court  shall  also  decree  a  recovery  of  the 
amount  of  such  debt  against  such  persion  or  persons, 
as  the  case  may  be,  in  the  case  of  an  ordinary  decree 
for  the  recovery  of  money ' ' :  Section  422,  L.  0.  L. 

** During  the  pendency  of  an  action  at  law  for  the 
recovery  of  a  debt  secured  by  any  lien  mentioned  in 
Section  422,  a  suit  cannot  be  maintained  for  the  fore- 
closure of  such  lien,  nor  thereafter,  unless  judgment 
be  given  in  such  action  that  the  plaintiff  recover  such 
debt  or  some  part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant  in  the  judgment 
is  returned  unsatisfied  in  whole  or  in  parf :  Section 
429,  L.  0.  L, 

These  and  other  sections  of  the  Code,  relating  to  the 
foreclosure  of  mortgages,  which  later  provisions  are 
not  deemed  to  be  involved  herein,  were  in  force  Feb- 
ruary 24, 1903,  when  there  was  filed  in  the  office  of  the 
Secretary  of  State  a  statute,  which,  omitting  the  enact- 
ing clause,  is  as  follows : 

**An  act  to  abolish  deficiency  judgments  upon  the 
foreclosure  of  mortgages  to  secure  the  unpaid  balance 
of  purchase  price  of  real  property. 

''Section  1.  When  judgment  or  decree  is  given  for 
the  foreclosure  of  any  mortgage,  hereafter  executed, 
to  secure  payment  of  the  balance  of  the  purchase  price 
of  real  property,  such  judgment  or  decree  shall  pro- 
vide for  the  sale  of  the  real  property,  covered  by  such 
mortgage,  for  the  satisfaction  of  the  judgment  or  de- 
cree given  thereon,  and  the  mortgagee  shall  not  be  en- 
titled to  a  deficiency  judgment  on  account  of  such 
mortgage  or  note  or  obligation  secured  by  the  same'*: 
Section  426,  L.  0.  L. 

Obeying  the  restriction  contained  in  the  clause  last 
quoted,  the  trial  court,  though  determining  the  amount 
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of  the  debt,  evidenced  by  the  promissory  note  as  a 
charge  against  the  land  if  it  would  sell  for  that  much, 
refused  to  grant  a  deficiency  judgment  in  the  suit  to 
foreclose  the  mortgage,  if  the  proceeds  of  the  sale  were 
insufficient  fot  that  purpose:  Wright  v.  Wimberly  79 
Or.  626  (156  Pac.  257).  For  the  same  reason  the  de- 
murrer to  the  complaint  in  this  action  was  sustained. 
The  question  to  be  considered  is  what  effect  the  enact- 
ment of  Section  426,  L.  0.  L.,  has  upon  the  prior  provi- 
sions of  the  statute  hereinbefore  set  forth, 

Mr.  Wiltsie  in  his  work  on  Mortgage  Foreclosure 
(3  ed.),  Section  11,  says: 

**In  most  states  a  mortgagee,  after  default,  has 
three  remedies,  any  one  or  two  or  all  of  which  he  may 
pursue  concurrently.  These  remedies  are,  (1)  an  ac- 
tion at  law  to  recover  the  debt,  being  usually  an  action 
on  the  bond  or  note,  (2)  an  action  in  ejectment  to 
obtain  possession,  and  (3)  the  action  of  foreclosure; 
but  when  he  pursues  these  remedies  concurrently,  each 
must  be  governed  by  the  rules  of  law  applicable  to  the 
forum  in  which  it  is  brought.  In  some  states,  however, 
the  action  of  ejectment  can  no  longer  be  maintained 
by  the  mortgagee  for  the  recovery  of  the  mortgaged 
premises.*'  ^ 

Another  author  discussing  this  subject,  remarks : 

"Furthermore,  the  mortgagee  may,  in  jurisdictions 
wherein  the  rules  of  the  common  law  prevail,  bring  an 
action  of  ejectment,  in  addition  to  his  action  on  the 
debt  secured,  or  a  bill  for  foreclosure  and  sale*':  19 
E.  C.  L.  512. 

To  the  same  effect  see,  also,  Coote,  Mort.  518. 

It  is  probable  that  Section  429,  L.  0.  L.,  was  enacted 
to  prevent  the  maintenance  concurrently  of  a  suit  in 
rem  to  foreclose  the  mortgage,  and  of  an  action  in  per- 
sonam on  the  note  or  other  obligation  thereby  secured. 
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An  exception  to  the  general  rule,  that  when  jurisdic- 
tion of  a  cause  has  been  secured  by  a  court  of  equity 
for  any  purpose,  power  to  hear  and  determine  the  en- 
tire matter  will  be  retained  until  a  final  decree  is  ren- 
dered, was  recognized  by  some  courts  of  chancery 
which  held  that  in  suits  to  foreclose  mortgages  no  per- 
sonal recovery  against  a  mortgagor  could  be  rendered, 
even  if  the  property  hypothecated  was  insufficient  to 
pay  the  debt  secured,  since  a  judgment  for  such  defi- 
ciency could  only  be  given  in  an  action  at  law:  19 
B.  C.  L.  667.  Such  conclusion  originally  made  it 
necessary,  in  case  the  proceeds  of  a  sale  of  the  mort- 
gaged property  were  insufficient  to  discharge  the  en- 
tire debt  thus  secured  when  that  sum  was  sought  to 
be  recovered,  to  maintain  a  suit  in  equity  to  foreclose 
the  mortgage,  and  also  an  action  at  law  to  obtain  the 
remainder,  thereby  incurring  the  costs  and  disburse- 
ments, incident  to  two  trials:  4  Kent's  Com.,  §§  182- 
184;  Hatch  v.  White,  2  Gall.  152  (Fed.  Cas.  No.  6209). 
In  order  to  avoid  such  extra  expenses  statutes  have 
been  passed  authorizing  courts  of  equity  in  decreeing 
the  foreclosure  of  a  mortgage,  also  to  award  a  condi- 
tional recovery  of  the  deficiency,  if  any  should  be  found 
to  exist,  after  a  sale  of  the  mortgaged  premises  and 
an  application  of  the  proceeds  to  the  debt  secured,  and 
without  an  enactment  of  that  kind  it  is  generally  con- 
ceded in  some  states  that  such  a  court  does  not  have 
inherent  power  to  grant  relief  of  that  character :  Jones, 
Mort.  (7  ed.),  §  1711;  9  Ency.  PI.  &  Pr.  452.  In  com- 
pliance with  the  supposed  requirement  that  a  statute 
was  essential  to  empower  a  court  of  equity  in  decree- 
ing the  foreclosure  of  a  lien,  also  to  award  a  condi- 
tional recovery  against  the  maker  of  the  note.  Section 
422,  L.  0.  L.,  was  evidently  enacted  so  as  to  prevent 
the  maintenance  of  more  than  one  proceeding  for  the 


Oct.  1919.]  Wright  v.  Wimberly.  9 

• 

collection  of  the  debt  when  resort  was  had  to  a  court 
of  equity.  Thereafter  Section  426,  L.  0.  L.,  was  passed 
to  prohibit  a  court  of  equity,  when  decreeing  the  fore- 
closure of  a  lien,  from  awarding  a  conditional  recovery 
against  the  maker  of  a  note  or  obligation  secured  by  a 
mortgage  executed  to  evidence  a  part  or  the  whole  of 
the  purchase  price  of  mortgaged  real  property,  thereby 
limiting  the  recovery  exclusively  to  such  land. 

Since  the  title  of  the  act  hereinbefore  quoted  relates 
to  **the  foreclosure  of  mortgages,'*  it  was  held  that 
the  enactment  did  not  inlpliedly  repeal,  amend  or 
modify  Section  429,  L.  0.  L.,  so  as  to  prevent  the  main- 
tenance of  an  action  at  law  to  recover  the  amount  of  a 
promissory  note  given  to  evidence  a  part  of  the  pur- 
chase price  of  land,  though  the  note  was  secured  by  a 
niortgage  of  the  premises  so  bought :  Page  v.  Fordy  65 
Or.  450  (131  Pac.  1013,  Ann.  Cas.  19i5A,  1048,  45 
L.  B.  A.  (N.  S.)  247).  It  was  also  decreed  that  the 
enactment  of  Section  426,  L.  0.  L.,  impliedly  amended 
Section  422,  Id.,  so  as  to  prevent  a  court  of  equity  upon 
the  foreclosure  of  a  real  estate  mortgage  from  award- 
ing a  conditional  recovery  against  the  maker  of  a 
promissory  note  which  was  secured  by  a  mortgage 
given  to  evidence  a  part  of  the  purchase  price  of  the 
mortgaged  land:  Wright  v.  Wimberly,  79  Or.  626  (156 
Pac.  257). 

If  Section  426,  L.  0.  L.,  is  to  be  strictly  construed, 
it  might  follow  that  an  enactment,  which  was  unques- 
tionably designed  to  benefit  a  person  who  had  given  a 
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mortgage  to  secure  the  purchase  price  of  real  prop- 
erty, by  making  an  enforced  sale  thereof  pursuant  to 
a  decree,  the  limit  of  the  recovery  would  impose  upon 
him  the  costs  and  disbursements  of  a  suit  in  equity  to 
foreclose  the  lien,  and  also  of  an  action  at  law  to  re- 
cover the  deficiency,  if  any,  when  prior  to  the  passage 
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of  the  statute  he  could  have  been  subjected  to  the  ex- 
penses of  only  one  trial,  while  a  liberal  interpretation 
of  the  section  will  necessarily  restrict  the  costs  and 
disbursements  to  but  one  proceeding. 

2.  No  rule  existed  at  common  law  respecting  the 
foreclosure  of  mortgages,  and  this  being  so,  our  stat- 
utes regulating  the  procedure  in  a  case  of  that  kind 
are  not  in  derogation  thereof  and  for  that  reason 
should  not  be  strictly  construed.  In  speaking  of  the 
rules  thus  anciently  adopted  and  enforced  in  England, 
a  noted  author  observes: 

'*For  the  authority  of  these  maxims  rests  entirely 
upon  the  general  reception  and  usage;  and  the  only 
method  of  proving  that  this  or  that  maxim  is  a  rule  of 
the  common  law,  is  by  showing  that  it  hath  been 
always  the  custom  to  observe  it'^  1  Black.  Com.  •68. 

A  mortgage  at  common  law  was  an  estate  upon  a 
condition  subsequent :  2  Black.  Com.  154.  As  soon  as 
the  estate  was  created  the  mortgagee  might  immedi- 
ately enter  upon  the  lands,  but  he  was  liable  to  be  dis- 
possessed upon  the  performance  of  tiie  condition  by 
payment  of  the  mortgage  money  at  the  day  limited. 
It  was  usual,  however,  for  the  parties  to  agree  that 
until  the  maturity  of  the  debt  the  mortgagor  should 
retain  possession  of  the  real  property,  but  in  case  of 
his  failure  promptly  to  discharge  the  obligation,  the 
mortgagee  was  entitled  to  take  possession  of  the  prem- 
ises without  any  possibility  at  law  of  being  afterward 
evicted  by  the  mortgagor,  to  whom  the  land  was  for- 
ever thereafter  dead:  Id.,  •ISS.  To  the  same  effect 
see,  also,  Digby's  History  of  the  Law  of  Real  Prop- 
erty (5  ed.),  285. 

A  text-writer,  in  referring  to  the  kind  of  mortgage 
thus  in  general  use,  remarks : 
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**Tlie  mortmtm  vadium  was  always  made  upon  dej&- 
mte  and  exact  terms  of  .forfeiture ;  and  if  the  condi- 
tions were  not  punctually  kept,  tlie  title  passes  abso- 
lutely and  forever  from  the  debtor  to  the  creditor. 
This  form  of  landed  security  was  extremely  severe  and 
often  grossly  unjust  to  the  debtor.  The  spirit  of  the 
common  law  was  inexorable,  and  allowed  no  redress  to 
the  unfortunate  debtor^':  1  Wiltsie,  Mort.  Foreclosure 
(3ed.),  §2. 

In  order  to  mitigate  the  severity  of  such  a  harsh 

rule,  courts  of  equity  interposed  and  by  comparing  the 
value  of  the  tenements  with  the  sum  loaned,  if  it  were 
determined  that  the  land  was  of  the  greater  worth,  a 
reasonable  time  was  allowed  the  mortgagor  to  recall 
the  estate,  which  right  thus  granted  was  denominated 
**The  equity  of  redemption":  2  Black.  Com.  'ISQ; 
Burton,  Eeal  Property,  481;  1  Greenleaf's  Cruise  on 
Eeal  Property,  547. 

In  a  note  at  page  3  of  Burton's  Eeal  Pro^^'^rty,  in 
speaking  of  judges,  the  author  observes : 

**The  true  idea  of  the  common  law  seems  to  be  that 
of  an  organized  system  having  its  principles  of  growth 
within  itself,  and  of  which  these  officers  are  themselves 
a  part  No  new  law  can  ever  proceed  from  them ;  but 
the  old  is  by  their  means  in  a  continual  process  of  fur- 
ther development 

On  the  following  page  this  text- writer  asserts : 

*'The  rules  and  usage  of  causes  of  equity  form  a  sys- 
tem which  may  be  regarded  as  a  kind  of  secondary 
common  law,  applicable  generally  to  matters  in  which 
the  courts  of  lp.w  have  no  jurisdiction,  but  sometimes 
interfering  with  those  courts,  and  correcting  the  law 
which  they  observe":  See,  also,  "Wiltsie  Mort.  Fore- 
closure (3ed.),.§216. 

In  speaking  of  the  engrafting  of  equitable  principles 
upon  the  severe  rules  of  the  common  law  regarding 
mortgages^  a  text- writer  remarks: 
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**It  is  believed  that  the  first  encroachments  by  the 
courts  of  chancery  were  in  the  reign  of  Qiieen  Eliza- 
beth; but  their  powers  were  not  fully  exercised  until 
the  time  of  James  I":  Wiltsie,  Mort.  Foreclosure,  §  2. 
To  the  same  effect  see  Coote,  Mort.  ^20 ;  4  Kent's  Com. 
(11  ed.),  'ISS. 

3.  Unless  a  custom  had  its  origin  *'when  the  memory 
of  man  runneth  not  to  the  contrary,''  or  from  the  be- 
ginning of  the  reign  of  Eichard  I,  the  rule  was  not 
suflSciently  ancient  to  be  classed  as  a  part  of  the  com- 
mon law :  2  Black.  Com.  •SI.  The  reign  of  Richard  I 
began  369  years  prior  to  that  of  Queen  Elizabeth,  so 
that  the  foreclosure  of  mortgages  by  granting  an 
equity  of  redemption  is  not  of  common-law  origin. 

The  principles  of  the  common  law  which  can  be  vio- 
lated by  the  enactment  of  a  statute  must  be  a  system 
of  procedure  which,  from  time  immemorial,  has  been 
recognized  in  and  enforced  by  courts  of  law,  and  since 
such  maxims  contained  no  provision  relating  to  the 
foreclosure  of  a  mortgage,  our  statutes  on  that  subject 
are  not  violative  of  the  ancient  rules. 

4,  5.  While  it  is  conformable  to  practice  that  stat- 
utes conferring  special  privileges  on  individuals  should 
be  construed  strictly  against  them,  it  is  also  true  that 
enactments  for  the  redress  of  existing  grievances  and 
for  the  protection  of  rights  are  known  as  '* remedial" 
and  as  such  should  be  liberally  interpreted:  36  Cyc. 
1174.  Legislation  which  protects  alike  all  the  mem- 
bers of  a  class  that  are  or  may  be  affected  thereby  is 
not  obnoxious  to  Article  I,  Section  20,  of  the  Consti- 
tution of  Oregon:  In  re  Oberg,  21  Or.  406  (28  Pac.  130, 
14  L.  R.  A.  577).  The  remedial  character  of  Section 
426,  L.  0.  L.,  which  grants  to  a  person  the  privilege 
of  securing  a  tract  of  land  for  himself  and  family,  by 
giving  a  mortgage  upon  the  premises  for  a  part  of  the 
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purchase  price,  limiting  a  recovery  in  case  of  a  fore- 
closure to  a  sale  of  the  land  so  purchased,  and  permit- 
ting the  mortgagee  to  retain  the  sum  of  money  re- 
ceived on  account  thereof,  renders  the  statute  subject 
to  a  liberal  construction  and  makes  it  of  greater  im- 
portance to  the  state  in  securing  home-builders,  than 
the  recognition  of  a  rule  which  asserts  that  enactments 
conferring  special  privileges  upon  individuals  should 
be  strictly  interpreted.  Upon  principle  and  authority 
Section  426,  L.  0.  L.,  should  be  liberally  construed  in 
favor  of  the  particular  class  of  individuals  there 
specified. 

6.  So  interpreting  the  clauses  of  the  statute  under 
consideration  they  will  be  examined.  It  will  be  re- 
membered that  Section  422,  L.  0.  L.,  substantially  pro- 
vides that  a  lien  created  by  mortgage  shall  be  fore- 
closed by  a  suit  and  the  property  adjudged  to  be  sold 
to  satisfy  the  debt  secured  thereby,  and  if  it  appears 
that  a  promissory  note  for  the  payment  of  the  debt 
has  been  given  by  the  mortgagor,  the  court  shall  de- 
cree a  recovery  of  such  debt  against  him,  as  in  the 
case  of  an  ordinary  decree  for  the  recovery  of  money. 
In  foreclosing  a  mortgage  in  this  state,  the  general 
practice  has  been,  in  a  suit  of  this  kind,  to  allege  in 
the  complaint  that  one  or  more  of  the  defendants  exe- 
cuted a  promissory  note  to  a  person  named,  setting 
forth  a  copy  of  the  instrument ;  that  in  order  to  secure 
the  payment  of  such  obligation  the  defendants  also 
executed  to  the  payee  of  the  note  a  mortgage  of  real 
property  describing  the  premises ;  that  the  mortgage 
provided  that  if  the  note  were  paid  according  to  stipu- 
lation, the  mortgage  should  be  void,  but  if  default  in 
this  respect  were  made  the  payee  of  the  note  or  his 
assignee  was  authorized  to  foreclose  the  lien ;  that  the 
plaintiff  was  the  holder  of  the  note,  no  payments  on 
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dceount  of  which  had  been  made  except  as  stated,  thus 
leaving  due  a  certain  amount ;  and  that  the  conditions 
of  the  mortgage  had  thus  been  broken.  *  The  prayer 
of  the  bill  was  for  a  determination  of  the  amount  of 
the  debt,  and  a  foreclosure  of  the  lien  of  the  mort- 
gage, that  if  upon  a  sale  of  the  premises,  the  proceeds 
thereof  were  insuflficient  to  satisfy  the  expenses  of  the 
sale,  the  costs  and  disbursements  of  the  suit  and  the 
amount  of  such  debt,  that  the  plaintiff  might  have  exe- 
cution for  the  remainder.  The  decree  invariably  fol- 
lowed the  prayer  of  the  complaint,  if  its  averments 
were  substantiated. 

^*  When  a  decree  of  foreclosure  and  sale  is  ^ven,  an 
execution  may  issue  thereon  against  the  property  ad- 
judged to  be  sold":  L.  0.  L.,  §  425,  subd.  1. 

''When  the  decree  is  also  against  the  defendants  or 
any  one  of  them  in  person,  and  the  proceeds  of  the  sale 
of  the  property  upon  which  the  lien  is  foreclosed  is  not 
suflScient  to  satisfy  the  decree  as  to  the  sum  remaining 
unsatisfied,  the  decree  may  be  enforced  by  execution 
as  in  ordinary  cases'^:  Id.,  subd.  2. 

Though  the  final  process,  issued  pursuant  to  a  de- 
cree of  foreclosure,  is  thus  denominated  an  ''execu- 
tion" against  particular  property,  the  practice  in  Ore- 
gon has  been  for  the  clerk  in  the  first  instance,  to  send 
forth,  attested  by  his  oflScial  seal  and  signature,  what 
is  known  as  "an  order  of  sale,"  containing  the  title 
of  the  court  and  cause,  addressed  to  the  sheriff  or 
other  ofiicer,  commanding  him  in  the  name  of  the  State 
of  Oregon  to  enforce  such  mandate,  which  consists  of 
a  copy  of  the  decree  and  an  order  to  sell  the  property 
particularly  described  therein  "as  upon  execution," 
and  to  applj  the  proceeds  arising  from  >the  sale  in  the 
manner  there  specified.  Where,  after  personal  ser- 
vice of  process,  a  decree  was  rendered  against  a  de- 
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fendant,  foreclosing  a  mortgage  given  to  secure  a 
promissory  note,  and  the  proceeds  of  the  sale  of  the 
mortgaged  property  were  insufficient  to  satisfy  the 
debt,  the  procedure  adopted  in  this  state  for  the  en- 
forced collection  of  the  remainder,  after  the  return  of 
the  order  of  sale,  has  been  to  cause  to  be  issued,  with- 
out further  leave  of  court,  an  execution  as  in  ordinary 
cases.  It  will  thus  be  seen  that  though  our  statute 
does  not  in  express  terms  provide  for  giving  a  **  defi- 
ciency judgment,''  such  authority  is  impliedly  con- 
ferred by  Section  425,  L.  0.  L.,  which  prescribes  tljie 
method  to  be  pursued  to  collect  the  remainder  after  a 
sale  of  land  upon  the  foreclosure  of  a  mortgage  secur- 
ing the  payment  of  a  promissory  note,  and  the  general 
practice  based  upon  that  clause  of  the  statute  has  been 
to  incorporate  in  the  decree  an  order  which  is  equi- 
valent to  the  rendering  of  such  a  judgment.  Giving 
to  Section  426,  L.  0.  L.,  the  liberal  interpretation  to 
which  it  is  entitled  as  a  remedial  enactment,  the  lan- 
guage there  employed  is  not  only  aimed  at  all  other 
clauses  of  the  statute  relating  to  the  foreclosure  of 
liens  upon  property,  but  is  also  directed  to- the  proce- 
dure heretofore  prevailing  in  Oregon,  which  is  author- 
ized by  the  sections  of  the  statutes  referred  to,  that 
are  in  any  manner  inconsistent  with  the  rule  now  pre- 
scribed for  the  foreclosure  of  a  purchase-money  mort- 
gage, thereby  impliedly  amending  the  previous  parts 
of  the  law  contrary  thereto.  If  that  section  of  the 
statute  is  to  be  strictly  construed,  such  interpretation 
would  be  equivalent  to  holding  that  the  enactment 
made  no  alteration  whatever  in  the  prior  statutes  regu- 
lating the  foreclosure  of  liens,  or  changed  in  any  man- 
ner the  procedure  relating  thereto,  except  to  necessi- 
tate a  suit  to  foreclose  the  mortgage,  and  in  case  of  a 
deficiency  upon  a  sale  of  the  encumbered  real  prop- 
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erty,  the  maintenance  of  an  action  at  law  to  recover 
Buch  remainder,  thereby  entailing  the  costs  and  dis- 
bursements of  two  proceedings,  when  the  expenses  of 
only  one  was  essential  prior  to  the  enactment  of  Sec- 
tion 426,  L.  0.  L. 

The  decree  demanded  by  Section  422,  L.  O.  L.,  as 
modified  by  the  subsequent  enactment  of  Section  426, 
Id.,  requires  a  court  of  equity  in  foreclosing  a  pur- 
chase-money mortgage,  given  to  secure  the  payment 
of  a  promissory  note,  to  determine  the  entire  sum  due 
upon  the  personal  obligation.  Since,  however,  the 
latter  section  of  the  statute  inhibits  that  court  from 
granting  *^a  deficiency  judgment  on  account  of  such 
mortgage  or  note  or  obligation,'^  a  judicial  ascertain- 
ment of  the  amount  so  due  is  not  equivalent  to  the  giv- 
ing of  a  decree  for  the  recovery  thereof,  except  only 
as  the  award  is  limited  to  the  real  property  described 
in  the  mortgage.  A  sale  of  the  encumbered  land  un- 
der the  decree  foreclosing  a  purchase-money  mortgage, 
necessarily  exhausts  the  entire  measure  of  power  be- 
stowed by  the  legislative  assembly  upon  the  court  and 
there  is  therefore  no  remainder  due,  after  the  sale  of 
the  land,  upon  which  an  execution  can  be  issued. 

7.  The  amendment  of  Section  3,  Article  VII,  of  the 
Constitution  of  Oregon  was  adopted  to  facilitate  the 
ultimate  disposal  of  causes  upon  appeal,  thus  prevent- 
ing the  costs  and  disbursements  which  may  be  in- 
curred by  another  trial.  "When,  therefore,  as  in  this 
instance,  an  execution  cannot  be  legally  issued  upon  a 
decree  foreclosing  a  purchase  money  mortgage,  or  any 
other  determination  necessarily  follows  from  the  con- 
clusion reached,  it  is  the  duty  of  the  court  so  to  an- 
nounce the  law  in  order  to  curtail  expenses  and  to  pro- 
mote the  peace  of  society. 
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8.  It  is  a  fact  of  which  courts  in  Oregon  should  take 
judicial  notice,  that  in  the  year  1897  and  for  some  time 
thereafter,  great  financial  depression  prevailed  in  the 
Pacific  Coast  states.  Persons  who  had  purchased  real 
property  in  that  territory  during  the  earlier  flush 
times  by  paying  a  part  of  the  purchase  pricie  and  giv- 
ing a  mortgage  to  secure  the  remainder,  found  it  im- 
possible, if  they  had  not  disposed  of  the^  premises 
prior  to  the  monetary  stagnation,  to  discharge  their 
legal  obligations,  whereupon  the  foreclosure  of  liens 
became  inevitable.  As  there  was  no  money  then  easily 
to  be  secured,  the  creditor,  upon  a  sale  of  the  premises 
pursuant  to  the  decree,  usually  became  the  purchaser 
for  almost  a  nominal  sum  and  far  below  the  mortgage 
debt,  thereby  obtaining  a  recovery  over  upon  the  per- 
sonal obligation  of  the  mortgagor  for  the  remainder, 
thus  taking  all  the  property  the  debtor  then  had  and 
jeopardizing  his  prospects  of  ever  obtaining  any  more 
land.  In  order  to  prevent  a  repetition  of  such  conduct 
on  the  part  of  a  creditor.  Section  426,  L.  0.  L.,  was 
enacted  and  made  applicable  to  the  foreclosure  of 
mortgages  thereafter  executed.  That  such  a  statute 
was  intended  to  be  remedial  cannot  well  be  disputed. 
The  enactment  is  in  the  nature  of  an  appraisement 
law,  fixing  an  upset  price  upon  the  sale  of  real  prop- 
erty under  a  decree  of  foreclosure  equal  to  the  amount 
of  the  debt,  costs,  disbursements,  etc.,  thereby  permit- 
ting the  mortgagee  to  retain  the  sum  of  money  which 
he  had  received  on  account  of  the  sale,  and  allowing 
him  to  be  restored  to  his  original  estate  in  the 
premises. 

It  will  be  admitted  that  in  some  instances  the  mort- 
gagee might  practically  be  at  the  mercy  of  the  mort- 
gagor. Thus,  if  buildings  upon  the  premises  were 
burned,  the  land,  particularly  a  city  or  village  lot, 
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might  be  inadequate  security.  Partial  indemnity, 
however,  might  be  obtained  in  such  a  case  by  stipula- 
tion, whereby  the  mortgagee  could  keep  the  structures 
insured  for  his  benefit  at  the  expense  of  the  mort- 
gagor, the  premiums  to  be  added  to  the  lien  and  if  the 
sum  given  for  the  insurance  were  not  promptly  paid 
a  foreclosure  of  the  lien  might  be  decreed. 

In  case  of  the  purchase  in  this  state  of  timber  lands, 
the  chief  value  of  which  depends  upon  the  number  and 
quality  of  sawlogs  that  can  be  cut  and  removed  from 
the  premises,  the  purchaser  of  such  real  property,  by 
giving  a  mortgage  thereof  to  secure  It  part  of  the  cour 
sideration,  might  by  his  carelessness  suffer  a  fire  to 
destroy  the  growth  upon  the  land,  thereby  rendering 
the  security  practically  valueless,  and  for  indenmity  in 
such  a  case  present  insurance  is  not  obtainable.  The 
consequences  adverted  to  might  well  appeal  to  the  law- 
making power,  but  they  cannot  be  considered  by  a  court 
except  possibly  to  determine  the  legislative  intent  as  a 
means  of  construing  a  statute.  Similar  questions  are 
commented  upon  in  the  case  of  Dennis  v.  Moses,  18 
"Wash.  537  (52  Pac.  333,  40  L.  R.  A^  302),  where/it  was 
held  that  a  statute  of  Washington  providing: 

*^That  in  all  proceedings  for  the  foreclosure  of. 
mortgages  hereafter  executed,  or  on  judgments  ren- 
dered upon  the  debt  thereby  secured,  the  mortgagee  or 
assignee  shall  be  limited  to  the  property  included  in 
the  mortgage,'' 

— ^was  violative  of  the  Constitution  of  that  state,  on 
the  ground  that  it  was  an  undue  restraint  upon  the 
liberty  of  the  citizen  to  contract  with  respect  to  his 
property  rights.  In  that  case  the  mortgage  contained 
stipulation  on  the  part  of  the  mortgagor  waiving  all 
benefits  under  the  provisions  of  the  enactment.  The 
lower  court  found  that  a  writing  to  that  effect  had 
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been  made,  but  that  the  attempted  agreem^ent  was 
void ;  that  there  should  be  an  appraisement  of  the  land 
as  demanded  by  the  statute;  and  that  the  premises 
could  not  be  sold  for  less  than  80  per  cent  of  such 
estimated  value.  The  Supreme  Court  determined, 
however,  that  as  the  privilege  undertaken  to  be  be- 
stowed by  the  statute  upon  a  mortgagor  was  personal, 
in  which  the  public  had  no  interest,  he  could  waive  all 
such  benefits.  The  general  conclusion  thus  reached, 
however,  is  very  much  impaired  by  the  dissenting 
opinion  of  two  justices  of  the  court. 

The  decision  of  the  majority  of  the  court  in  that  case 
is  not  in  harmony  with  the  early  rule  adopted  to  pre- 
vent parties  from  avoiding  beneficent  redemption  on 
the  foreclosure  of  a  mortgage,  in  speaking  of  which  an 
author  observes: 

"No  sooner,  however,  was  this  equitable  principle 
established,  than  the  cupidity  of  creditors  induced 
them  to  attempt  its  evasion,  and  it  was  a  bold  but 
necessary  decision  of  equity  that  the  debtor  could  not, 
even  by  the  most  solemn  engagements  entered  into  at 
the  time  of  the  loan,  preclude  himself  from  his  right 
to  redeem;  for  in  every  other  instance  probably,  the 
rule  of  law,  modus  et  conventio  vincunt  legem,  is 
allowed  to  prevail.  In  truth  it  required  all  the  firm- 
ness and  wisdom  of  the  eminent  judges  who  succes- 
sively presided  in  the  courts  of  equity,  to  prevent  this 
equitable  jurisdiction  being  nullified  by  the  artifice  of 
the  partes^':  Coote,  Morte.  •21. 

In  Bradley  Engineering  etc.  Co.  v.  Muzzy,  54  Wash. 
227  (103  Pac.  37,  18  Ann.  Cas.  1072),  it  was  held  that 
a  decree  foreclosing  a  chattel  mortgage  without  giving 
a  deficiency  judgment,  as  required  by  the  Washington 
statute,  was  res  judicata  as  to  the  plaintiffs'  right  of 
recovery,  and  it  could  not  afterwards  bring  a  separate 
action  for  the  deficiency,  but  its  only  remedy  was  to 
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appeal  from  the  decree  of  foreclosure  to  correct  the 
omission  therein.  In  Oregon,  though  the  statute  does 
not  expressly  provide  for  the  giving  of  a  deficiency 
judgment  upon  the  foreclosure  of  a  mortgage,  the 
practice  in  courts  of  equity  in  this  state,  authorized 
by  Section  425,  L.  0.  L.,  has  been  so  universal  to  that 
effect  as  to  acquire  the  force  of  a  direct  legislative 
enactment  respecting  procedure,  and  this  being  so  the 
decision  rendered  in  the  case  last  cited  is  controlling 
herein,  thereby  making  the  decree  given  in  Wright  v. 
Wimberly,  79  Or.  626  (156  Pac.  257),  prohibitive  of  the 
maintenance  of  this  action. 

It  follows  from  the  conclusions  reached  in  the  fore- 
going opinion  that  the  decree  of  the  Circuit  Court 
should  be  aflBrmed.  Afftrmbh 

Bean,  J.,  concurs. 

BENNETT,  J.,  Specially  Concurring.— The  facts  in 
this  case  have  already  been  fully  stated  in  the  opinion 
of  Chief  Justice  McBeide  and  in  the  opinions  of  Jus- 
tices BuBNETT  and  Habris. 

I  concur  in  the  conclusion  and  in  the  general  reason- 
ing of  former  Justice  Moore,  as  adopted  in  the  opinion 
of  the  Chief  Justice. 

It  seems  to  me  that  Section  426,  L.  0.  L.,  clearly  in- 
tended to  make  the  foreclosure  of  the  purchase-money 
mortgage  satisfy  the  debt,  without  regard  to  the 
amount  for  which  the  property  was  sold,  and  that  it 
was  intended  to  prohibit  a  judgment  for  any  deficiency, 
either  in  the  foreclosure  proceeding  or  any  other 
proceeding. 

I  also  think  the  title  to  the  act,  by  which  Section  426 
was  originally  enacted,  which  was 

'*T0  abolish  deficiency  judgments  upon  the  fore- 
closure of  mortgages  to  secure  the  unpaid  balance  on 
the  purchase  price  of  real  property," 


\ 
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-was  sufficiently  broad  to  come  within  the  provisions 


of  Section  30,  Article  IV,  of  the  Oregon  Constitution. 

I  think  the  entire  satisfaction  of  the  debt  fend  the 
prohibition  of  a  deficiency  judgment,  either  in  the  fore- 
closure proceeding  or  in  an  action  at  law,  was  '*  prop- 
erly connected''  within  the  meaning  of  that  constitu- 
tional provision,  with  the  subject  indicated  in  the  title. 

It  is  urged  that  there  was  no  deficiency  judgment, 
under  the  provisions  of  our  Code,  prior  to  the  adop- 
tion of  Section  426,  supra,  and  that,  therefore,  the  act 
of  the  legislature  abolishing  deficiency  judgments, 
found  nothing  to  abolish,  and  was  nugatory  and  mean- 
ingless. I  think  such  a  construction  of  a  solemn  act 
of  the  legislature  should  not  be  accepted,  unless  the 
argument  therefor  is  very  cogent  and  compelling. 

It  is  reasoned  that,  according  to  the  ancient  practice, 
a  judgment  for  the  deficiency  was  a  separate  judg- 
ment, entered  after  the  return  of  the  execution  upon 
the  mortgage  foreclosure,  and  that  our  judgment 
under  Section  422,  L.  0.  L.,  prior  to  the  adoption  of 
Section  426,  was  a  general  judgment  against  the  de- 
fendant for  the  whole  amount  of  the  debt,  and  was  not 
therefore  a  '* deficiency  judgment.'' 

It  is  argued  that  the  phrase  ''deficiency  judgment" 
should  be  defined  as  a  special  judgment  for  a  fixed 
amount,  entered  after  the  return  on  the  execution  sale, 
affer  fixing  the  exact  amount  of  the  deficiency.  It 
seems  to  me  we  should  not  place  too  much  importance 
upon  a  mere  arbitrary  definition  of  the  term.  The 
practice,  as  to  personal  judgments  for  the  deficiency 
on  a  mortgage  foreclosure,  has  not  been  uniform  in 
the  different  states  for  a  great  many  years.  In  some 
states  the  old  practice  was  preserved,  and  the  per- 
sonal judgments  were  not  entered  until  after  the  mort- 
gaged property  had  been  sold  and  the  proceeds  applied 
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upon  the  debt.  In  others,  a  personal  judgment  was 
entered  for  the  whole  sum  in  the  first  instance,  but 
execution  against  the  defendant's  property  generally, 
could  not  be  issued  until  it  was  specially  ordered  by 
the  court ;  and  this  special  order  would  only  be  made 
upon  a  showing,  after  the  sale  of  the  property  covered 
by  the  mortgage.  In  still  others,  as  in  our  own  state, 
a  personal  judgment  for  the  whole  sum  was  entered  at 
the  time  of  the  adoption  of  the  foreclosure  decree ;  but 
execution  was  suspended  until  the  mortgaged  property 
was  sold,  and  then  the  amount  received  was  applied 
upon  the  debt  and  execution  issued  as  a  matter  of 
course  for  the  balance  remaining  unpaid:  3  Jones  on 
Mortgages  (7  ed.),  §1709. 

It  seems  to  me  that  all  of  these  are  deficiency  judg- 
ments, one  as  much  as  the  other,  since  they  all  author- 
ize a  general  execution  against  the  defendants,  for  the 
deficiency  after  the  mortgaged  property  had  been  sold 
and  the  money  applied,  and  for  that  alone. 

The  words  ** deficiency  judgment''  have  not,  as  far 
as  I  have  been  able  to  ascertain,  ever  attained  the 
dignity  of  a  dictionary  definition.  Neither  do  they 
seem  to  have  been  very  often  defined  by  the  courts. 

In  Goldsmith  v.  Brown,  35  Barb.  (N.  Y.)  484,  492, 
there  was  a  covenant  to  pay  the  deficiency  after  a  fore- 
closure and  sale,  the  court  saying: 

^  *  This  word  *  deficiency, '  as  used  in  this  contract,  has 
a  technical  meaning,  and  signifies  that  part  of  the  debt 
or  sum  of  money  which  the  mortgage  was  made  to 
secure,  and  which  is  not  realized  and  collected  from 
the  subject  mortgaged." 

In  BcUley  v.  Block,  104  Tex.  101, 103  (134  S.  W.  323, 
325),  the  Supreme  Court  of  Texas,  after  tradng  all 
the  different  changes  in  the  practice  in  regard  to  judg- 
ments for  a  deficiencyi  proceeds : 
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**To  all  of  these  practices  one  prominent  require- 
ment is  common,  and  that  is  that  the  foreclosure  sale  is 
to  be  made,  the  proceeds  applied  and  the  deficiency 
thus  mathematically  ascertained  before  any  proceed- 
ing against  the  property  of  the  debtor  other  than  that 
mortgaged,  is  allowed." 

It  seems  to  me  that  a  deficiency  judgment  may  fairly 
be  defined  as  any  judgment  for  the  deficiency  after  the 
sale  of  the  mortgaged  property,  and  which  can  be  en- 
forced generally  against  the  property  of  the  defend- 
ant, after  the  receipts  of  the  mortgage  foreclosure 
have  been  applied. 

And  it  seems  to  me  that  any  such  judgment  would 
be  equally  a  deficiency  judgment,  whether  it  was  en- 
tered before  or  after  the  return  of  epcecution,  and 
whether  it  was  in  form  a  general  judgment  for  the 
whole  sum,  to  be  reduced  by  the  application  of  the  pro- 
ceeds from  the  sale  under  the  mortgage,  or  a  specific 
judgment  for  the  particular  amount  left  unpaid,  en- 
tered after  the  foreclosure  sale. 

It  is  true  that  und^r  the  law,  as  it  stood  prior  to  the 
adoption  of  Section  426,  L.  0.  L.,  Section  422  of  the 
Code  provided  that  in  addition  to  a  decree  of  fore- 
closure the  court  should,  in  case  of  a  promissory  note, 
etc.,  **  decree  the  recovery  of  the  amount  of  such  debt 
against  such  person  or  persons,  as  the  case  may  be,  as 
in  the  case  of  an  ordinary  decree  for  the  recovery  of 
money. '  *  That  is  still  the  law  as  to  ordinary  foreclos- 
ures other  than  purchase  price  mortgages. 

But  that  section  must  be  construed  together  with 
Section  425,  which  provides  that  an  execution  issue  in 
the  first  instance,  for  the  sale  of  the  property  covered 
by  the  mortgage,  and  that  when  the  property  covered 
by  the  mortgage  is  not  sufficient  to  pay  the  entire  debt, 
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*'the  decree  may  be  enforced  by  execution  as  in  ordi- 
nary cases.'' 

This  latter  section  is,  of  course,  read  into  all  per- 
sonal judgments  on  the  foreclosure  of  mortgages,  and 
when  the  two  sections  are  construed  together,  we  have 
a  judgment  in  form  against  the  defendants .  for  the 
whole  sum,  and  also  a  judgment  or  decree  for  the  sale 
of  the  mortgaged  property;  but  the  judgment  against 
the  defendants  personally  can  only  be  enforced  after 
the  mortgaged  property  has  been  sold  and  then  only 
for  the  amount  of  the  deficiency. 

To  my  mind,  this  is  just  as  much  a  deficiency  judg- 
ment as  if  the  word  ''deficiency"  was  written  into  the 
decree,  and  that  decree  was  entered  after  the  sale  of 
the  property  under  the  mortgage. 

We  think  this  is  what  has  always  been  understood 
in  this  state  as  a  deficiency  judgment,  and  that  it  is 
the  deficiency  judgment  prohibited  by  Section  426, 
L.  0.  L.  ' 

This  view  seems  to  be  recognized  by  this  court  in 
Stewart  v.  Templet  on,  55  Or.  364  (104  Pac.  978,  106 
Pac.  640),  in  which  it  is  said: 

' '  It  is  insisted,  however,  that,  whatever  view  may  be 
taken,  a  deficiency  judgment  cannot  be  had  against  the 
defendant;  but,  since  it  is  not  disclosed  that  the  notes 
were  given  for  the  purchase  price  of  the  property 
mortgaged,  we  fail  to  see  upon  what  grounds  this  con- 
tention can  be  upheld/' 

In  Myer  v.  BecU,  5  Or.  130,  the  court  says 

*'The  correct  interpretation  of  this  statute  is,  that 
when  there  is  a  covenant  for  the  payment  of  a  certain 
sum  in  the  mortgage  the  remedy  shall  be  against  the* 
land,  and  at  the  same  time  a  personal  judgment  may 
be  obtained  to  collect  cmy  amount  which  may  remain 
unpaid  after  the  proceeds  of  the  sale  of  the  mortgaged 
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premises  have  been  applied  to  the  extinguishm^ent  of 
the  judgment.'' 

It  is  true  that  under  the  doctrine  announced  in  Page 
V.  Ford,  65  Or.  450  (131  Pac.  1013,  Ann.  Cas.  1915 A, 
1048,  45  L.  E.  A.  (N.  S.)  247),  the  holder  of  a  purchase 
price  note  may  still  proceed  at  law  upon  the  note  and 
disregard  the  mortgage ;  but  in  doing  so  he  waives  his 
mortgage  security,  and  I  do  not  think  that  a  court;  of 
equity  would  or  ought  to  permit  him  to  evade  the  stat- 
ute by  taking  a  personal  judgment  and  then  after- 
wards proceed  in  a  court  of  equity  to  foreclose  his 
mortgage. 

I  think  it  is  a  mistake  to  assume  that  he  would  re- 
ceive the  same  advantages  by  proceeding  at  law  on  the 
note  as  he  would  by  a  foreclosure  of  the  mortgage.  It 
is  true  that  he  could  have  a  general  execution  on  his 
judgment  against  all  of  the  property  of  the  defendant, 
which  might  be  levied  upon  the  mortgaged  property, 
the  same  as  the  remainder  of  defendant's  property; 
butVe  may  assume  that  the  very  purpose  of  taking  a 
mortgage  is  to  obviate  some  near  or  remote  danger  of 
the  insolvency  of  the  defendant.  If  it  was  certain 
that  the  debtor  was  solvent  and  would  remain  solvent 
no  one  would  think  of  taking  a  mortgage.  If  a  party 
proceeds  on  the  note  generally  he  may,  when  he  gets 
hi*5  judgment  and  execution,  find  the  property  attached 
by  other  creditors ;  or  a  prior  judgment  of  other  credi- 
tors may  have  become  a  lien  thereon ;  or  the  property 
may  have  been  transferred  or  mortgaged  by  the 
debtor,  or  the  debtor  may  claim  it  as  a  homestead 
exemption. 

In  nine  cases  out  of  ten,  and  probably  in  ninety-nine 
cases  out  of  a  hundred,  the  creditor  would  rather  pro- 
ceed on  the  mortgage,  even  if  it  extinguished  his  debt 
to  do  80,  than  to  waive  his  mortgage  and  conmience  an 
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action  at  law  upon  the  promissory  note.  It  was  no 
doubt  the  insolvent,  or  nearly  insolvent,  debtor  the 
legislature  was  particularly  trying  to  protect,  and  not 
the  one  who  had  plenty  of  means  outside  of  the  mprt- 
gaged  property.  It  might  be  of  but  little  advantage  to 
the  creditor  to  take  a  personal  judgment  over  and 
above  his  mortgage  against  an  insolvent  or  nearly  in- 
solvent debtor ;  and  yet  such  a  judgment  might  be  .a 
millstone  hanging  around  the  neck  of  such  a  debtor, 
discouraging  thrift  and  industry,  and  leaving  no  room 
or  hope  for  future  prosperity. 

It  may  be  true,  that  if  the  mind  of  the  legislature 
had  been  directed  toward  possible  actions  at  law 
against  a  purchase  price  debtor  upon  the  promissory 
note,  that  it  would  have  prohibited  such  action  also. 
The  fact  that  it  did  not  do  so  and  did  not  complete  a 
perfect  scheme  for  the  protection  of  the  debtor  under 
such  circumstances,  ought  not  to  take  away  such  relief 
and  protection  as  has  been  given  by  the  act 

Under  the  doctrine  of  Page  v.  Ford,  65  Or.  450  1[131 
Pao.  1013,  Ann.  Cas.  1915A,  1048,  45  L.  B.  A.  (N.  S.) 
247),  the  creditor  still  has  his  option  to  proceed  on  the 
mortgage  to  foreclose,  or  to  proceed  on  the  promissory 
note  at  law;  but  the  legislature  had  a  perfect  right  to 
say  that  he  could  not  do  both. 

As  to  future  contracts  and  in  pursuance  of  what  it 
considers  a  correct  public  policy  the  legislature  has  a 
right  to  prohibit  any  contracts  which  may  be  injurious 
to  the  general  public  good,  or  it  may  stop  with  render- 
ing such  contracts  unenforceable.  This  has  been  too 
often  held  to  be  any  longer  questioned.  The  usury 
law  prevents  the  contract  of  the  parties  for  a  greater 
than  a  given  rate  of  interest.  Again  it  is  generally 
held  that  a  party  cannot  make  a  contract  in  advance 
to  waive  his  right  of  redemption  or  his  privilege  of  ex- 
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emption.    Hundreds  of  other  illustrations  could  be 
cited  but  these  are  enough. 

I  think  the  statute  should  be  literally  construed  in 
the  interest  of  the  purpose  intended  by  the  legislature. 
It  is  true  that  arguments  can  be  adduced  pro  and  cori, 
as  to  whether  or  not  such  a  law  would  be  in  the  interest 
of  a  good  public  policy;  but  the  very  fact  that  there 
are  such  arguments  both  ways,  and  considerations  to 
be  weighed  on  each  side,  makes  the  question  pre- 
eminently one  for  the  legislature.  And  it  having  de- 
clared what  it  believes  to  be  public  policy,  in  regard  to 
the  matter,  we  must  accept  that  as  good  public  policy 
and  liberally  construe  tiie  law  for  the  purpose  of 
carrying  out  its  intention 

« 
Johns,  J.,  concurs. 

HAERIS,  J.,  Concurring.-^L.  Wimberly  and  Cora 
Wimberly  purchased  a  tract  of  land  from  0.  C.  Jones ; 
they  paid  a  part  of  the  purchase  price  and  gave  to 
Jones  their  promissory  note  for  the  balance  and  they 
secured  the  note  by  executing  a  mortgage  on  the  land 
so  purchased  by  them.  The  note  was  dated  January 
28,  1910,  and  was  for  the  sum  of  $3,000  payable  on  or 
before  ten  years  after  date  with  interest  at  6  per  cent 
per  annum,  payable  annually.  Neither  the  note  nor 
the  mortgage  made  reference  to  the  fact  that  either 
paper  represented  a  part  of  the  purchase  price  of  the 
land.  Jones  sold  the  note  and  mortgage  to  Gt,  H. 
Carter  who  in  turn  transferred  the  instruments  to  the 
plaintiff  A.  H.  Wright.  The  makers  of  the  note  failed 
to  pay  the  interest  which  became  due  on  January  28, 
1914,  and  on  that  account  A.  H.  Wright  commenced  a 
suit  in  foreclosure  on  March  1,  1914,  making  L.  Wim- 
berly, Cora  Wimberly  and  other  parties  defendants. 
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That  suit  in  foreclosure  terminated  on  November?, 
1914,  in  a  decree  which  in  part,  is  as  follows : 

'*It  is  ordered,  considered,  adjudged  and  decreed 
that  the  plaintiff  have  and  recover  off  and  from  the 
defendants  L.  Wimberly,  Cora  Wimberly,  0.  C.  Jones, 
G.  H.  Carter  and  each  of  them,  the  full  sum  of 
$3,319.50  with  interest  from  this  7th  day  of  November, 
1914,  at  the  rate  of  six  per  cent  per  annum,  and  the 
further  sum  of  $300.00  attorney 's  fees,  and  plaintiff 's 
costs  and  disbursements  herein  taxed  at  thirty-one 
($31.00)  dollars;  but  that  no  deficiency  judgment  be 
entered  against  defendants  L.  Wimberly  or  Cora 
Wimberly. '* 

On  December  1, 1914,  a  writ  of  execution  was  issued 
on  the  decree  commanding  the  sheriff  to  sell  the  mort- 
gaged real  property  to  satisfy  the  amount  specified  in 
the  decree.  The  property  was  sold  by  the  sheriff  in 
obedien,ce  to  the  writ  and  the  sum  of  $2,500  was 
realized  at  the  sale.  The  costs  and  disbursements  of 
the  suit  and  the  attorney *s  fees  were  paid  out  of  the 
proceeds  of  the  sale  and  the  remainder  was  applied  on 
the  amount  due  on  the  decree.  Afterwards  on  June 
23,  1916,  A,  H.  Wright  began  this  action  against 
L.  Wimberly  and  Cora  Wimberly  and  demanded  judg- 
ment against  them  for  the  sum  of  $3,000,  with  interest 
from  January  28,  1913,  less  the  sum  of  $1,909,  which 
had  been  applied  on  the  debt  out  of  the  proceeds  de- 
rived from  the  sale  of  the  mortgaged  premises.  The 
facts  heretofore  detailed  as  well  as  other  facts  were 
narrated  in  the  complaint. 

I  concur  in  the  conclusion  that  the  judgment  ap- 
pealed from  should  be  affirmed;  but  my  conclusion 
is  based  upon  reasons  which  are  radically  different 
from  those  given  in  the  opinion  approved  by  a  ma- 
jority of  the  court.    We  should  remind  ourselves  at 
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the  very  outset  of  the  discussion  that  Section  426, 
L.  O.  L.,  must  be  viewed  in  the  light  of  the  decision 
which  was  rendered  in  Page  v.  Ford,  65  Or.  450  (131 
Pac.  1013,  Ann.  Cas.  1915A,  1048,  45  L.  R.  A.  (N.  S.) 
247) ;  for  it  was  there  held  that  in  despite  of  Section 
426,  L.  0.  L.,  the  holder  of  a  purchase  note  and  mort- 
gage can,  if  he  wishes,  ignore  the  mortgage,  commence 
an  action  at  law  on  the  note,  obtain  a  judgment  against 
the  maker  for  the  amount  due  on  the  note  and  then  by 
execution  levy  upon  and  sell  any  of  the  available  prop- 
erty of  the.  judgment  debtor.  In  other  words,  under 
the  ruling  made  in  Page  v.  Ford,  an  action  of  law  on 
the  purchase  money  note  can  be  prosecuted  td  a  final 
judgment  and  full  and  complete  payment  of  the  judg- 
ment can  be  enforced  precisely  as  any  other  money 
judgment  can  be  enforced;  for  under  the  doctrine  of 
that  precedent  Section  426,  L.  0.  L.,  does  not  place  kny 
limitation  whatever  upon  the  judgment  creditor,  but 
upon  the  contrary  he  can  compel  full  payment  of  the 
debt  by  levying  upon  both  the  mortgaged  property  and 
any  other  property  which  the  judgment  debtor  may 
own  exactly  as  in  the  case  of  an  ordinary  judgment. 
The  ruling  in  Page  v.  Ford  permits  full  payment  by 
compulsory  process  if  the  holder  of  the  purchase 
money  note  ignores  the  mortgage  and  sues  on  the  note. 
The  defendants  argue  that  if  the  holder  of  the  note  and 
mortgage  declines  to  ignore  the  mortgage  and  if  he 
prosecutes  a  foreclosure  suit,  he  is  in  that  event 
limited  to  the  mortgaged  property  and  cannot  compel 
the  payment  of  any  deficiency,  remaining  after  the  sale 
of  the  mortgaged  property,  either  in  the  foreclosure 
suit  or  in  any  other  proceeding. 

Section  426,  L.  0.  L.,  was  enacted  in  1903.    The  stat- 
ute is  entitled : 
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"AN  ACT 
**To  abolish  deficiency  judgments  upon  the  fore- 
closure of  mortgages  to  secure  the  unpaid  balance  on 
the  purchase  price  of  real  property'* :  Laws  1903,  p.  252. 

This  statute  will  first  be  considered  in  the  light  of 
the  words  found  in  it  and  of  the  language  employed  in 
certain  sections  of  the  Code  which  were  in  force  when 
the  act  of  1903  was  adopted.  The  question  of  the  in- 
tention of  the  legislature  will  be  discussed  later. 

Every  section  of  the  Code,  except  Section  426,  to 
which  we  shall  direct  attention  was  adopted  as  a  part 
of  the  Civil  Code  in  1862 ;  and  it  will  be  seen  from  an 
examination  of  the  Code  that  at  no  time  since  1 862  has 
there  been  a  statute  permitting  a  deficiency  judgment. 
Section  422,  L.  0.  L.,  reads  as  follows : 

'*A  lien  upon  real  or  personal  property,  other  than 
that  of  a  judgment  or  decree,  whether  created  by  mort- 
gage or  otherwise,  shall  be  foreclosed,  and  the  prop- 
erty adjudged  to  be  sold  to  satisfy  the  debt  secured 
thereby  by  a  suit.  In  such  suit,  in  addition  to  the 
decree  of  foreclosure  and  sale,  if  it  appear  that  a 
promissory  note  or  other  personal  obligation  for  the 
payment  of  the  debt  has  been  given  by  the  mortgagor 
or  other  lien  debtor,  or  by  any  other  person  as  prin- 
cipal or  otherwise,  the  court  shall  also  decree  a  re- 
covery of  the  amount  of  such  debt  against  such  person 
or  persons,  as  the  case  may  be,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money. ' ' 

By  the  express  terms  of  Section  422,  L.  O.  L.,  a  suit 
on  a  note  and  mortgage  results  in  a  decree:  (1)  Fore- 
closing the  lien  of  the  mortgage  and  directing  a  sale 
of  the  mortgaged  property  ''to  satisfy  the  debt  se- 
cured thereby'';  and  (2)  adjudging  **a  recovery  of  the 
amov/nt  of  such  debt  against"  the  debtor,  whether  such 
debtor  be  the  mortgagor  or  any  other  person.  In 
brief,  the  statute  plainly  directs  the  court  to  decree 
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a  foreclosure  of  the  lien  and  also  commands  that  **the 
court  shaiy '  enter  a  personal  decree  against  the  debtor 
for  the  amount  of  the  debt.  The  decree  against  the 
debtor  is  not  for  a  part  of  the  debt,  but  it  must  be  for 
the  whole  amount  of  the  indebtedness,  and  it  must  be 
''as  in  the  case  of  an  ordinary  decree  for  the  recovery 
of  money/*  We  now  turn  to  Sections  196  and  413, 
L.  O.  L.,  for  the  purpose  of  acquainting  ourselves  with 
''an  ordinary  decree  for  the  recovery  of  money/' 
Section  196,  L.  0.  L.,  directs  that  all  judgments  shall 
be  entered  by  the  clerk  in  the  journal  "and  shall 
specify  clearly  the  amount  to  be  recovered.'*  Section 
413,  L.  0.  L.,  makes  Section  196,  L.  0.  L.,  applicable 
to  suits  in  equity.  By  force  of  the  plain  terms  of  Sec- 
tion 196,  L.  0.  L.,  an  ordinary  decree  for  the  recovery 
of  money  would  specify  the  amount  to  be  recovered ; 
and  since  under  the  provisions  of  Section  422,  L.  0.  L., 
the  amount  to  be  recovered  is  the  whole  amount  of  the 
debt,  it  necessarily  and  inevitably  follows  that  the 
amount  to  be  specified  in  the  decree,  is  the  full  amount 
due  on  the  note.  This  personal  decree  is  a  full  and 
complete  decree  for  the  amount  of  the  debt.  The  note 
is  merged  in  the  personal  decree  and  the  latter  be- 
comes a  bar  to  another  suit  or  action :  23  Cyc.  1110. 
We  turn  to  Section  425,  L.  0.  L.,  and  there  read : 

"When  a  decree  of  foreclosure  and  sale  is  given,  an 
execution  may  issue  thereon  against  the  property  ad- 
judged to  be  sold'*;  and  "when  the  decree  is  also 
against  the  defendants  or  any  one  of  them  in  person, 
and  the  proceeds  of  the  sale  of  the  properly  upon 
which  the  lien  is  foreclosed  is  not  sufficient  to  satisfy 
the  decree  as  to  the  sum  remaining  unsatisfied,  the 
decree  may  he  enforced  hy  execution  as  in  ordinary 
cases.' ^ 

It  will  be  observed  that  in  all  cases  of  foreclosure  an 
execution  is  issued  against  the  property  adjudged  to 
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be  sold,  and,  if  the  proceeds  of  the  sale  are  not  suffi- 
cient to  pay  ^Hhe  decree"  which  has  ajready  been  en- 
tered against  the  person  then  that  same  decree  may  be 
enforced  ''by  execution  as  in  ordinary  cases.*'  We 
next  inquire  how  decrees  in  ordinary  cases  are  en- 
forced by  execution. 

By  the  terms  of  Section  415,  L.  0.  L.,  the  provisions 
of  Sections  213  to  220,  L.  0.  L.,  inclusive,  and  Sections 
227  to  258,  L.  0.  L.,  inclusive,  ''apply  to  the  enforce- 
ment of  decree  so  far  as  the  nature  of  the  decree  may 
require  or  admit  of  it. '  * 

Title  III  of  the  Code  includes  Sections  213  to  253, 
L.  0.  L.,  inclusive  and  regulates  "the  enforcement  of 
judgments  in  civil  actions"  by  making  ample  provi- 
sion for  executions,  levy  and  sale  under  execution,  and 
redempton.     Section  213,  L.  0.  L.,  declares  that — 

"The  party  in  whose  favor  a  judgment  is  given, 
which  requires  the  payment  of  money  *  *  may  at  any 
time  after  the  entry  thereof  have  a  writ  of  execution 
issued  for  its  enforcement.*' 

There  are  three  kinds  of  executions,  one  of  which  is 
against  the  property  of  the  judgment  debtor:  Section 
214,  L.  O.  L.  "  The  writ  of  execution  shall  be  issued  by 
the  clerk  and  directed  to  the  sheriff,*'  and  "it  shall  re- 
quire the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of"  the  property  of  the  judgment  debtor:  Sec- 
tion 215,  L.  0.  L.  The  writ  of  execution  shall  be  re- 
turnable, within  60  days,  after  its  receipt  by  the  sher- 
iff, "to  the  clerk's  office  from  whence  it  issued."  The 
writ  is  executed  by  the  sheriff  who  ' '  shall  levy  on  the 
property  of  the  judgment  debtor  sufficient  to  satisfy 
the  judgment,"  and  when  property  has  been  sold  "he 
shall  pay  the  proceeds  thereof,  or  sufficient  to  satisfy 
the  judgment,  to  the  clerk  by  the  day  which  the  writ  is 
returnable":  Section  233,  subds.  3  and  5.    The  notice 
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of  sale,  and  the  time,  place  and  manner  of  sale  are  all 
regulated  by  statute:  Sections  237  and  238,  L.  O.  L. 
When  real  property  is  sold  the  sale  is  subject  to  con- 
firmation by  the  court,  but  the  judgment  creditor 
** shall  be  entitled'*  to  an  order  of  confirmation  unless 
objections  are  filed;  and  even  though  objections  are 
filed  and  sustained  the  court  ^'shall  •  •  direct  that 
the  property  he  resold,  in  whole  or  in  part,  as  the  case 
may  be,  as  upon  an  execution  received  of  thal^date.** 
The  sheriff  pays  the  proceeds  of  sale  to  the  clerk  and 
he  in  turn  ** shall  then  apply  the  same*'  on  the  judg- 
ment: Section  241,  L.  0.  L. 

When  a  decree  is  given  in  a  suit,  unless  otherwise 
ordered  by  the  xjourt,  it  shall  be  entered  by  the  clerk 
within  the  day  it  is  given :  Section  413,  L.  0.  L.  It  is 
provided  in  Section  205,  L.  0.  L,,  that  immediately 
after  the  entry  of  a  judgment  in  any  action,  the  clerk 
shall  docket  the  same  in  the  judgment  docket;  and 
from  the  date  of  docketing  a  judgment  it  shall  be  a  lien 
upon  all  the  real  property  of  the  defendant  within  the 
county  where  the  judgment  is  docketed  during  the  time 
an  execution  may  issue  thereon.  The  provisions  of 
Section  205  are  made  applicable  to  suits  by  the  express 
terms  of  Section  413,  L.  0.  L. 

It  must  be  remembered  that  the  purpose  of  the  act 
of  1903  (Section  426,  L.  0.  L.),  as  declared  in  its  title, 
is  to  abolish  deficiency  judgments;  and,  hence,  if  the 
procedure  established  by  our  Code  neither  provided 
for  nor  contemplated  a  deficiency  judgment,  then  the 
act  of  1903  accomplished  nothing.  The  words  **  de- 
ficiency judgment'*  have  a  well-understood  meaning 
when  used  in  connection  with  mortgage  foreclosures, 
for  their  genesis  is  not  shrouded  in  doubt;  and  con- 
sequently when  the  legislature  spoke  of  **  deficiency 
judgments"  we  have  a  right  to  assume  that  the  words 
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are  to  be  accorded  their  generally  accepted  meaning. 
In  one  of  it  earliest  forms  a  mortgage  was  made  upon 
definite  terms  of  forfeiture ;  and  if  the  covenants  were 
not  strictly  kept  the  title  passed  absolutely  to  the 
creditor,  for  the  common  law  oflFered  no  redress  what- 
ever to  the  debtor.  The  severity  of  the  common-law 
rule  was  alleviated  upon  the  appearance  of  courts  of 
equity,  and  in  course  of  time  the  common-law  courts 
waived  their  former  exclusive  jurisdiction  and  courts 
of  equity  assumed  complete  jurisdiction  over  mort- 
gages; the  '* equity  of  redemption'*  finally  became  a 
definite  right  in  every  mortgagor;  and  no  mortgage 
could  be  enforced  without  a  decree  of  the  chancellor; 
1  Wiltsie  on  Mortgage  Foreclosure  (3  ed.),  §  2.  A 
suit  for  the  foreclosure  of  a  mortgage  was  in  the 
nature  of  a  proceeding  in  rem:  1  Wiltsie  on  Mortgage 
Foreclosure  (3  ed.),  §  8;  3  Jones  on  Mortgages^  (7  ed.), 
§  1711 ;  its  sole  purpose  was  to  enforce  a  charge  on 
property ;  and  the  remedy  was  and  is  purely  equitable : 
1  Pom.  Eq.  Jur.  (3  ed.),  §  171 ;  4  Pom.  Eq.  Jur.  (3  ed.), 
§  1413.  Indeed,  there  was  a  time  in  the  history  of  the 
law  of  mortgages  when  the  sole  remedy  available  to  a 
mortgagee  was  a  proceeding  in  rem  against  the  land ; 
but  with  the  development  of  the  law  of  mortgages  and 
the  establishment  of  the  principle  that  a  mortgage 
was  only  a  security,  bonds  and  notes  came  into  use  in 
connection  with  mortgages,  or  sometimes  instead  of 
using  a  bond  a  covenant  to  pay  the  debt  was  incorpo- 
rated in  the  mortgage:  1  Wiltsie  on  Mortgage  Fore- 
closure (3  ed.),  §§  215,  216;  and  hence  the  use  of  bonds 
and  notes  and  covenants  introduced  a  personal  obliga-. 
tion  into  the  transaction. 

From  the  time  when  equity  jurisprudence  was  first 
established  courts  of  equity  avowed  and  usually  exer- 
cised the  right  to  terminate  ^tigation  by  settling  the 
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whole  controversy  and  awarding  full  and  final  relief 
to  the  litigants ;  and  hence  one  might,  reasonably  expect 
to  find  courts  of  equity  exemplifying  Ihe  fundamental 
conception  of  equity  jurisprudence  by  awarding  a 
judgment  on  the  personal  obligation  and  decreeing  a 
foreclosure  of  the  mortgage  in  a  single  proceeding.  A 
suit  to  foreclose  a  realty  mortgage,  however,  furnished 
an  exception  to  this  general  rule,  for  it  was  held  that 
the  jurisdiction  of  a  court  of  equity  was  confined  to 
the  mortgage  itself  and  the  litigant  was  therefore  rele- 
gated to  a  law  court  for  the  enforcement  of  his  legal 
right  arising  out  of  the  note  or  bond  or  covenant. 
The  suit  on  the  mortgage  was  a  proceeding  in.  rem 
while  the  action  on  the  note  or  bond  or  covenant  was 
in  personam.  The  equity  of  redemption,  the  interest 
of  the  mortgagor  in  the  land,  was  equitable  in  its 
nature  and  f oreclosable  only  in  a  cou/l  of  equity ;  but 
the  obligation  of  the  mortgagor  to  pay  the  debt  was 
purely  legal  and  cognizable  only  in  a  court  of  law. 
The  mortgagee  could  exhaust  his  right  on  the  mort- 
gage and  if  after  applying  on  the  debt  the  mortgaged 
property  or  the  proceeds  derived  from  a  sale  of  the 
mortgaged  property  a  deficiency  existed  the  mort- 
gagee could  commence  and  prosecute  an  action  in 
personam  in  a  law  court  for  the  deficiency;  and  hence 
when  we  speak  of  a  deficiency  judgment  we  mean  a 
judgment  for  whatever  of  the  debt  remains  unpaid 
after  applying  the  proceeds  of  the  mortgaged  prop- 
erty. The  utmost  power  exercisable  by  a  court  of 
equity  was — ^not  to  render  a  personal  judgment — ^but 
to  ascertain  the  amount  of  the  indebtedness  and  decree 
a  sale  of  the  mortgaged  property.  In  order,  there- 
fore, to  enlarge  the  jurisdiction  of  courts  of  equity  and 
to  enable  them  to  settle  the  legal  as  well  as  the  equi- 
table rights  of  the  parties  in  a  sinirle  proceeding  in 
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conformity  with  a,  fnndaineiital  principle  of  equity 
jurispmdence,  statutes  have  been  enacted  conferring 
upon  courts  of  equity  power  to  award  judgments  for 
any  deficiency  remaining  after  a  sale  of  the  mortgaged 
realty;  and  this  power  of  a  court  of  equity  to  render 
a  deficiency  judgment  does  not  exist  in  the  absence  of 
statutory  authority :  Noonan  v.  Lee,  2  Black,  499,  509 
(17  L.  Ed.  278) ;  Orchard  v.  Hughes,  1  Wall.  73,  77 
(17  L.  Ed.  560,  see  also,  Rose's  TJ.  S.  Notes);  Jan- 
iiary  v.  Jcmuary,  7  T.  B.  Mon.  (Ky.)  542  (18  Am. 
Dec.  211) ;  Cobb  v.  DvJce,  36  Miss.  60  (72  Am.  Dec. 
157) ;  Frank  v.  Davis,  135  N.  Y.  275  (31  N.  E.  1100, 17 
L.  E.  A.  306) ;  Anderson  v.  Pilgrim,  30  S.  C.  499  (9 
S.  E.  587,  14  Am.  St.  Rep.  917,  4  L.  R.  A.  205); 

2  Wiltsie  on  Mortgage  Foreclosure  (3  ed.),  §§  733,  737. 
It  must  not  be  understood  that  the  mortgagee  was 
obliged  to  resort  to  his  remedy  on  the  mortgage  before 
commencing  an  action  on  the  note  or  bond ;  for  the 
mortgagee  could  if  he  wished  pursue  both  remedies 
concurrently:  Colby  v.  McClintock,  68  N.  H.  176  (40 
Atl.  397,  73  Am.  St.  Rep.  557) ;  1  Wiltsie  on  Mortgage 
Foreclosure  (3  ed.),  §  11;  19  R.  C.  L.  512. 

Statutes  providing  for  deficiency  judgments  are  by 
no  means  uniform  in  their  provisions,  but  the  general 
result  is  that  in  a  proceeding  to  foreclose  a  mortgage 
a  judgment  against  the  mortgagor  may  be  rendered 
for  any  residue  of  the  debt  remaining  unsatisfied  after 
applying  the  proceeds  derived  from  the  sale  of  the 
mortgaged  property.  Usually  a  judgment  for  a  de- 
ficiency is  allowed  only  after  a  sale  has  been  completed 
and  the  exact  amount  of  the  deficiency  ascertained: 

3  Jones  on  Mortgages  (7  ed.),  §  1709a;  Crisman 
V.  Lanterman,  149  Cal.  647  (87  Pac.  89,  117  Am. 
St.  Rep.  167,  171) ;  Parmele  v.  Schroeder,  61  Neb.  553 
(85  N.  W.  562,  87  Am.  St.  Rep.  466).    The  territorial 
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Code  which  became  effective  on  May  1, 1854,  contained 
a  section  providing  for  a  pure  deficiency  judgment ;  ^ 
and  this  section  of  the  territorial  Code  continued  to  ,he 
the  law  of  this  jurisdiction  until  the  adoption  of  the 
Civil  Code  in  1862 :  State  Const.,  Art.  XVIH,  §  7.  The 
territorial  Code  is  found  in  the  Laws  of  1853  and  a  re- 
print appears  in  the  Laws  of  1855.  The  section  gov- 
erning mortgage  foreclosures  reads  as  follows : 

'*When  a  bill  shall  be  filed  for  the  foreclosure  or 
satisfaction  of  a  mortgage,  the  court  shall  have  power 
not  only  to  decree  and  compel  the  delivery  of  the 
possession  of  the  premises  to  the  purchaser  thereof, 
but,  on  the  coming  in  of  the  report  of  sale,  the  court 
shall  have  power  to  decree  and  direct  the  payment  by 
the  mortgagor  of  any  balance  of  the  mortgage  debt 
that  may  remain  unsatisfied  after  a  sale  of  the  prem- 
ises, in  the  cases  in  which  such  balance  is  recoverable 
at  law ;  and  for  that  purpose,  may  issue  the  necessary 
executions,  as  in  other  cases,  against  other  property 
of  the  mortgagor*^:  Laws  1853,  p.  181,  §57;  Laws 
1855,  p.  203,  §  57. 

When  construing  Section  422,  L.  0.  L.,  we  must  re- 
member that  the  territorial  Code  provided  for  a 
genuine  deficiency  judgment  and  hence  we  are  entitled 
to  presume  that  Section  422,  L.  0.  L.,  was  adopted  by  ' 
the  legislature  with  knowledge  of  the  prior  statute  and 
for  the  purpose  of  effecting  whatever  changes  may 
have  been  wrought  by  Section  422,  L.  0.  L.,  36  Cyc. 
1146;  and,  moreover,  this  presumption  is  rendered 
especially  emphatic  when  we  are  remin<Jed  that  the 
sections  of  the  territorial  Code  which  provided  for  the 
procedure  in  actions  at  law  and  suits  in  equity  were 
prepared  by  James  K.  Kelly  who  was  one  of  the  three 
commissioners  selected  to  prepare  the  territorial  Code 
and  was  also  one  of  the  three  commissioners  who 


I 


88  Wright  v.  Wimbbrly.  [94  Or. 

framed  the  Civil  Code  of  1862:  4  Oregon  Historical 
Society  Quarterly,  185. 

It  must  be  understood,  throughout  the  discussion, 
that  no  attempt  is  here  made  to  decide  whether  or  not 
a  mortgagee  can  foreclose  a  mortgage  by  a  pure  pro- 
ceeding m  rem,  without  asking  for  a  personal  decree 
for  the  amount  of  the  debt :  See  Eubanks  v.  Leveridge, 
4  Sawy.  274,  278  (Fed.  Cas.  No.  4544).  In  some  juris- 
dictions the  statute  provides  that  a  personal  judgment 
may  be  rendered  conditionally  at  the  time  of  decreeing 
a  foreclosure  or  absolutely  after  the  sale  and  ascer- 
tainment of  the  balance  due :  Springer  v.  Law,  185  HI. 
542  (57  N.  E.  435,  76  Am.  St.  Rep.  57).  In  some  states 
the  plaintiff  is  not  entitled  to  an  execution  for  a  defi- 
ciency unless  he  obtains  permission  of  the  court  after 
having  applied  to  the  court  for  permission  upon  no- 
tice to  the  defendant:  3  Jones  on  Mortgages  (7  ed.), 
§  1709a. 

Generally  a  judgment  for  a  deficiency  caimot  be 
docketed  until  after  the  ascertainment  of  the  amount 
of  the  deficiency,  and  usually  a  personal  decree  for  a 
deficiency  does  not  have  the  force  and  effect  of  a  judg- 
ment at  law  and  become  a  lien  upon  the  real  property 
of  the  debtor  until  the  excess  of  the  debt  over  the  pro- 
ceeds derived  from  a  sale  of  the  mortgaged  realty  has 
been  ascertained  and  a  subsequent  judgment  docketed : 

2  Wiltsie  on  Mortgage  Foreclosure  (3  ed.),  §§  754,  755; 

3  Jones  on  Mortgages  (7  ed.),  §  1720. 

The  manifest  purpose  of  Section  422,  L.  0.  L.,  was 
to  simplify  the  procedure  by  permitting  a  recovery 
on  the  debt  and  a  foreclosure  of  the  mortgage  in  a 
single  proceeding  in  which  could  be  rendered  a  single 
decree  covering  both  the  note  and  mortgage.  We 
should  view  Section  422  with  reference  to  the  statute 
which  was  in  force  prior  to  1862 ;  and  it  must  be  re- 
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membered  that  such  prior  statute  provided  for  pure 
deficiency  judgments  and  that  Section  422,  L.  0.  L., 
changed  the  procedure  by  eliminating  deficiency  judg- 
ments. The  territorial  Code  permitted  deficiency  judg- 
ments, but  the  Civil  Code  abolished  them  by  provid- 
ing for  a  complete  and  unconditional  judgment;  and 
"  therefore  when  in  1903  the  legislature  enacted  what 
has  since  been  codified  as  Section  426,  L.  0.  L.,  it  did 
nothing  more  than  to  declare  that  the  holder  of  a  pur- 
chase price  note  and  mortgage  could  not  have  what 
the  legislature  had  already  said  he  could  not  have,  be- 
cause provision  had  been  made  for  an  absolute,  full 
and  complete  judgment,  rather  than  a  deficiency  judg- 
ment. Section  426,  L.  O.  L.,  was  framed  on  the  as- 
sumption that  a  deficiency  judgment  could  be  obtained, 
but  that  assumption  was  unwarranted.  There  was  no 
fluch  thing  as  a  deficiency  judgment  in  this  jurisdic- 
tion. To  say  that  Section  426,  L.  0.  L.,  abolishes  de- 
ficiency judgments  is  to  say  that  it  abolishes  what  had 
already  been  abolished ;  but  to  say  that  a  holder  of  a 
purchase  price  note  and  mortgage  cannot  have  a  de- 
cree for  the  recovery  of  money  as  provided  for  by 
Section  422,  L.  0.  L.,  or  that  he  cannot  have  an  exe- 
cution for  the  enforcement  of  that  decree  as  permitted 
by  Sections  213  and  425,  L.  0.  L.,  is,  in  the  opinion  of 
the  writer,  to  legislate  judicially  by  saying  that  Sec- 
tion 426  contains  language  not  found  there.  Section 
426  does  not  say  that  a  personal  decree  shall  not  be 
entered  and  it  does  not  sav  that  an  execution  shall  not 
issue  on  the  personal  decree.  It  necessarily  and  in- 
evitably follows  that  a  personal  decree  shall  be  en- 
tered in  obedience  to  the  express  command  of  Section 
422,  L.  0.  L.,  and  that  an  execution  must  be  issued 
whenever  called  for  by  the  judgment  creditor  under 
the  provisions  of  Sections  213  and  425,  L.  0.  L. 
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Inasmuch  as  the  power  of  a  court  of  equity  to  ren- 
der a  personal  decree  for  money  in  a  foreclosure  pro- 
ceeding is  statutory,  we  must  look  to  our  own  statutes 
not  only  for  the  manner  in  which  the  power  shall  be 
exercised  but  also  for  the  results  which  flow  from  its 
exercise.  If  we  again  turn  to  the  provisions  of  our 
Code  it  will  be  seen  that  a  personal  decree  rendered 
in  the  foreclosure  of  a  real  estate  mortgage  is  in  every 
particular  exactly  like  any  other  personal  decree  in  a 
suit  or  judgment  in  an  action  and  is  accompanied  with 
aH  the  incidents  which  attend  any  other  decree  or  judg- 
ment for  money,  with  the  single  exception  that  the 
mortgaged  land  must  be  sold  before  an  execution  can 
be  is&ued  against  other  property  owned  by  the  debtor. 
When  the  decree  of  foreclosure  is  rendered  the  court 
'  *  shall ' '  award  a  personal  decree  for  the  whole  amount 
of  the  debt.  This  is  the  one  and  only  personal  de- 
cree which  the  court  is  allowed  to  make.  The  clerk 
must  enter  this  decree  in  the  journal  just  as  he  must 
enter  any  other  personal  decree;  he  must  docket  this 
personal  decree  the  same  as  he  dockets  any  other  per- 
sonal decree  and  when  docketed  this  decree  is  a  lien 
on  all  the  real  property  owned  by  the  debtor  within  the 
county.  It  is  true  that  the  law  requires  that  the  mort- 
gaged property  shall  be  sold  first,  but  it  is  also  true 
that  the  proceeds  of  sale  are  then  applied  on  the  per- 
sonal decree  which  has  been  rendered  for  the  whole 
amount  of  the  debt ;  and  if  the  amount  of  the  personal 
decree  exceeds  the  amount  of  the  proceeds  of  the  sale, 
the  creditor  is  entitled  to  enforce  payment  of  * '  the  de- 
cree by  execution  as  in  ordinary  cases";  and  the  issu- 
ance of  this  writ  of  execution  is  not  a  judicial  function, 
but  it  is  a  purely  ministerial  act.  The  law  and  not  the 
court  determines  the  kind  of  execution  to  be  issued. 
Leave  of  the  court  is  not  necessary,  but  the  writ  of  exe- 
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cution,  prescribed  by  the  law,  must  be  issued  when  the 
creditor  requests  it:  Banning  v.  Ray,  47  Or.  119  (82 
Pac,  708, 114  Am.  St.  Eep.  908) ;  In  re  Barker,  83  Or. 
702,  710  (164  Pac.  382) ;  Lo/ne  v.  Ball,  83  Or.  404,  428 
(160  Paa  144,  163  Pac.  975).  It  must  be  borne  in 
mind  too,  that — 

**The  proceedings  sanctioned  by  statute  with  refer- 
ence to  the  confirmation  of  the  sale  relate  to  the  title 
of  the  property  and  cannot  be  confounded  with  those 
agencies  that  work  an  extinguishment  of  the  judg- 
ment'^  Vaugha/n  v.  Canby  CamU  Co.,  68  Or.  566,  568 
(137  Pac.  784,  785). 

The  fact  that  the  Code  requires  that,  when  a  per- 
sonal decree  for  money  is  entered  in  a  foreclosure  suit, 
the  mortgaged  premises  must  be  sold  and  the  proceeds 
applied  on  the  decree  before  execution  can  be  issued 
against  other  property  owned  by  the  debtor  does  not 
make  the  personal  decree  conditional  in  any  respect 
whatever.  The  decree,  to  the  extent  that  it  provides 
for  the  recovery  of  money,  is  absolute  and  uncondi- 
tional and  as  much  so  as  an  ordinary  money  judgment 
rendered  in  an  action  at  law.  All  persons  will  no 
doubt  concede  that  a  money  judgment  obtained  in  an 
action  at  law  is  absolute  and  unconditional;  and  yet 
when  the  holder  of  that  money  judgment  attempts  to 
compel  payment  by  a  writ  of  execution  he  must  obey 
the  mandate  of  Section  215,  L.  0.  L.,  and 

''satisfy  the  judgment,  with  interest,  out  of  the  per- 
sonal property  of  such  debtor*'; 

but,  of  course,  if  sufficient  personal  property  cannot 
be  found  the  creditor  can  then  look  to  the  real  prop- 
erty of  the  debtor.  Now,  it  is  manifest  that  the  fact 
that  the  la'w  requires  the  mortgaged  premises  to  be 
applied  on  a  personal  decree  in  a  foreclosure  suit  be- 
fore other  property  can  be  levied  upon  and  sold  does 
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not  make  such  personal  decree  conditional  any  more 
than  does  the  fact  that  the  law  requires  the  personal 
property  of  the  debtor  to  be  applied  on  an  ordinary 
money  judgment,  obtained  in  an  action  at  law,  before 
the  real  property  of  the  debtor  can  be  levied  upon  and 
sold,  make  such  money  judgment  conditional.  The 
money  judgment  in  an  action  at  law  is  absolute  and 
unconditional ;  and  so,  too,  a  personal  decree  in  a  fore- 
closure suit  is  absolute  and  unconditional. 

In  brief,  at  no  time  since  1862  have  we  had  in  this 
jurisdiction  such  a  thing  as  a  deficiency  judgment  or 
a  judgment  in  the  nature  of  a  deficiency  judgment.  It 
is  of  no  avail  to  say  that  it  has  been  the  practice,  gen- 
eral or  otherwise,  of  members  of  the  profession  to  ask 
for  and  of  trial  courts  to  enter  deficiency  judgments ; 
for  the  Code  is  the  law  and  must  prevail.  It  may  be 
conceded  that  it  is  the  duty  of  the  court  so  to  construe 
the  statute  as  to  give  it  effect  if  it  can  be  done  with- 
out resorting  to  judicial  legislation;  but  it  is  impos- 
sible to  give  any  effect  to  the  act  of  1903  without  re- 
sorting to  judicial  legislation.  The  statute  does  not 
say  that  no  personal  decree  shall  be  rendered  at  all; 
but  it  plainly  contemplates  that  some  sort  of  a  per- 
sonal decree  shall  be  entered  and  the  only  decree  pro- 
vided for  is  the  one  specified  in  Section  422,  L.  0.  L., 
and  that  decree  so  provided  for  is  an  absolute  and 
unconditional  decrfee  for  the  full  amount  of  the  debt 
and  is  unhampered  by  any  limitations  whatsoever,  ex- 
cept the  single  limitation  that  the  mortgaged  property 
shall  constitute  a  primary  fund  for  the  payment  of  the 
decree.  This  limitation  does  not  affect  the  character 
or  form  or  amount  of  the  decree  itself,  but  it  only  fixes 
the  order  in  which  certain  property  shall  be  sold  in 
satisfaction  of  the  personal  decree.  To  say  that  the 
act  is  to  be  construed  to  mean  that  an  execution  shall 
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not  issue  as  provided  for  in  Sections  213,  215  and  425, 
L.  0.  L.,  is  to  introduce  into  Section  426,  L.  0.  L., 
words  which  cannot  be  found  there.  It  was  ruled,  as 
already  stated,  in  Page  v.  Ford,  65  Or.  450  (131  Pac. 
1013,  Ann.  Gas.  1915A,  1048,  45  L.  R.  A.  (N.  S.)  247), 
that  the  language  of  Section  426,  L.  0.  L.,  did  not  pre- 
vent the  holder  of  a  purchase  price  note,  which  was 
secured  by  a  real  estate  mortgage,  from  waiving  the 
mortgage  and  prosecuting  an  action  on  the  note  to  a 
judgment  for  the  full  amount  of  the  debt ;  and,  hence, 
if  by  resorting  to  judicial  legisla^tion  language  not 
found  in  Section  426  can  nevertheless  be  injected  into 
it  so  as  to  enable  the  court  to  say  that  Section  426 
means  that  if  a  mortgagee  brings  a  suit  in  equity  to 
foreclose  a  mortgage  he  can  only  look  to  the  mort- 
gaged realty  for  payment  of  the  debt,  then  we  shall 
have  a  situation  presenting  two  possible  alternatives ; 
one  where  the  holder  of  the  note  and  mortgage  can 
waive  the  mortgage,  sue  on  the  note,  obtain  a  judg- 
ment, enforce  payment  of  that  judgment  in  full  by 
levying  upon  and  selling  the  real  estate  which  has  been 
mortgaged  as  well  as  any  other  property  not  exempt 
from  execution ;  and  the  other  where  the  holder  of  the 
note  and  mortgage  can  maintain  a  suit  to  foreclose  the 
mortgage  but  under  penalty  of  being  confined  to  the 
mortgaged  property  for  payment  of  the  debt. 

The  conditions  which  prompted  the  adoption  of  the 
act  of  1903  are  well  known  to  all.  Many  tracts  of  land 
had  been  sold  when  the  realty  market  was  active  tot 
more  than  the  land  was  teally  worth,  the  purchaser 
making  a  partial  but  substantial  payment  on  the  pur- 
chase price  and  giving  his  note  and  a  mortgage  on  the 
land  for  the  remainder,  with  the  result  that  when  real 
estate  values  slumped,  many  purchasers  found  them- 
selves unable  to  pay  their  maturing  debts  and  conse- 
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qnent  mortgage  foreclosures  ended  with  the  mort- 
gagees retaining  initial  payments,  reacquiring  the 
lands  and  not  infrequently  holding  judgments  for  a 
part  of  the  purchase  price  of  the  land.  This  was  the 
evil  which  the  act  of  1903  was  designed  to  remedy; 
and  consequently  when  we  read  the  act  in  the  light  of 
the  motive  which  prompted  its  passage :  Can  it  be  said 
that  the  legislature  intended  to  impose  a  penalty  upon 
a  suit  to  foreclose  a  mortgage  by  confining  the  mort- 
gagee to  the  land  for  his  pay,  and  at  the  same  time 
leave  him  unhampered  in  the  event  he  elected  to  waive 
the  mortgage  and  prosecute  ab  action  at  law  on  the 
note? 

In  Page  v.  Ford  counsel  for  F.  F.  Williams  and 
Floyd  W.  Williams,  two  of  the  defendants,  contended 
in  their  printed  brief  that — 

**It  was  clearly  the  intention  of  the  legislature  to 
limit  the  holder  of  the  purchase  money  note  and  mort- 
gage to  the  property  itself:  297  Or.  Briefs  (Part  I), 
144. 

The  same  view  is  apparently  entertained  by  counsel 
for  th^  defendants  here,  for  in  their  brief  they  state : 

''We  make  bold  to  say  that  in  our  opinion  the  deci- 
sion in  Page  v.  Ford  is  not  in  harmony  with  the  true 
spirit  and  intent  of  Section  426. ' ' 

If  it  were  permissible  and  competent  for  the  mem- 
bers of  the  legislature,  who  participated  in  the  adop- 
tion of  the  act  of  1903,  to  testify,  their  testimony  or 
at  least  the  testimony  of  most  of  them  would  be,  pre- 
cisely as  is  asserted  in  the  two  briefs  just  mentioned, 
that  the  real  intention  was  to  confine  the  holder  of  a 
purchase  money  note  and  mortgage  to  the  mortgaged 
lands  for  the  satisfaction  of  the  debt  and  to  prevent 
him  from  enforcing  payment  in  any  proceeding  what- 
ever, whether  by  a  suit  in  foreclosure  or  an  action  at 
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law,  out  of  any  other  property  than  the  mortgaged 
lands.  It  is  true  that  this  intention  may  not  be  ex- 
pressly manifested  by  the  language  of  the  statute. 
The  statute  was  no  doubt  framed  upon  the  mistaken 
theory  that  the  Code  provided  for  deficiency  judg- 
ments and  that  the  creditor  could  not  ignore  the  mort- 
gage and  sue  on  the  note,  but  that  he  would  be  obliged 
to  prosecute  a  suit  in  foreclosure ;  and  this  erroneous 
view  of  the  law  evidently  accounts  for  the  language 
employed  in  the  statute.  And  yet  if  the  statute  is 
read  in  the  light  of  the  evil  which  prompted  its  pas- 
sage, it  is  just  as  reasonable,  if  not  more  so,  to  say 
that  the  purpose  of  the  act  was  absolutely  to  confine 
the  holder  of  the  note  and  mortgage  to  the  mortgaged 
land  for  his  pay,  as  it  is  to  say  that  the  legislature  in- 
tended that  every  suitor  who  enters  a  court  of  equity 
with  a  purchase  money  note  and  mortgage  does  so  at 
the  risk  of  losing  part  of  the  money  justly  due  him,  but 
if  he  enters  a  court  of  law  he  can  have  all  the  money 
justly  due  him.  A  suit  in  equity  is  only  a  form  of 
procedure ;  an  action  at  law  is  likewise  a  form  of  pro- 
cedure. The  legislature  did  not  look  upon  a  suit  in 
equity  as  an  evil  and  an  action  at  law  as  a  virtue,  for 
each  is  only  a  form  of  procedure  designed  to  accom- 
plish a  result. 

Under  the  Code  as  it  existed  at  the  time  of  the  adop- 
tion of  the  act  of  1903  and  as  it  was  afterward  con- 
strued in  Page  v.  Ford  the  holder  of  the  purchase 
money  note  and  mortgage  could  sue  in  a  court  of 
equity,  recover  a  personal  decree  for  the  full  amount 
due  on  the  note  and  he  could  collect  that  personal  de- 
cree in  full  by  levying  upon  and  selling  all  the  avail- 
able property  of  the  debtor,  including  the  mortgaged 
premises;  and  so,  too,  the  same  creditor  could,  if  he 
preferred,  ignore  the  mortgage  and  prosecute  an  ao- 
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tion  on  the  note  in  a  court  of  law  and  recover  a  judg- 
ment for  the  full  amount  due  on  the  note  and  then  he 
could  afterwards  collect  that  judgment  in  full  by  levy- 
ing upon  and  selling  all  the  available  property  of  the 
debtor,  including  the  mortgaged  premises.  Now,  the 
result  was  substantially  the  same  whether  the  creditor 
made  use  of  an  action  at  law  or  a  suit  in  equity.  The 
result  accomplished  was  the  collection  of  the  debt  by 
applying  upon  it  not  only  the  mortgaged  premises  but 
also  other  property  then  owned  or  afterwards  ac- 
quired by  the  debtor.  The  evil  aimed  against  was 
furnished  by  the  result  produced  by  a  proceeding  for 
the  collection  of  the  debt  whether  such  proceeding  was 
an  action  at  law  or  a  suit  in  equity.  If  it  was  an  evil 
to  take  more  of  the  debtor's  property  than  the  mort- 
gaged premises  when  suing  in  a  court  of  equity  it  was 
just  as  much  an  evil  to  take  more  of  the  debtor 's  prop- 
erty than  the  mortgaged  premises  when  suing  in  a 
court  of  law.  If  it  is  just  and  right  to  confine  the  cred- 
itor to  the  mortgaged  premises  and  unjust  to  permit 
him  to  take  additional  property  to  satisfy  the  debt 
owing  to  him  in  a  suit  in  equity  it  is  likewise  just  and 
right  to  confine  the  creditor  to  the  mortgaged  prem-' 
ises  and  unjust  to  permit  him  to  take  additional  prop- 
erty to  satisfy  the  debt  owing  to  him  in  an  action  at 
law.  If,  then,  we  view  the  statute  in  the  light  of  the 
evil  which  it  was  designed  to  remedy:  Is  it  reason- 
able to  hold  that  the  lawmakers  intended  to  say  to  the 
holder  of  a  purchase  money  note  and  mortgage — 

''If  you  go  into  a  court  of  equity  and  prosecute  a 
suit  in  foreclosure  you  will  be  confined  to  the  mort- 
gaged land  for  your  pay,  even  though  the  mortjB:aged 
land  is  not  sufficient  to  pay  the  debt  in  full ;  while  on 
the  contrary  if  you  ignore  the  mortgage  and  go  into  a 
court  of  law  and  sue  on  the  note  you  are  not  confined 
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to  the  mortgaged  property  for  your  pay,  but  you  can 
collect  the  debt  in  full ^  by  taking,  if  necessary,  all  the 
property  owned  by  the  debtor,  including  the  mort- 
gaged property/' 

As  already  stated,  the  act  of  1903  was  no  doubt 
framed  upon  the  mistaken  theory  that  the  Code  pro- 
vided for  deficiency  judgments  and  that  the  holder  of 
a  note  and  mortgage  had,  under  the  then  existing  pro- 
visions of  the  Code,  as  his  only  remedy  a  suit  in  fore- 
closure and  that  he  could  not  prosecute  an  action  at 
law  on  the  note;  and  hence  we  are  justified  in  saying 
that  this  mistaken  view  accounts  for  the  wording  of 
the  statute:  The  writer  makes  no  attempt  to  dissent 
from  the  ruling  in  Page  v.  Ford,  for  he  believes  that 
the  holding  in  that  case  was  clearly  right  because,  not- 
withstanding the  real  intention  of  the  legislature,  the 
court  could  not  have  carried  out  that  intention  without 
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resorting  to  judicial  legislation  and  writing  into  the 
statute  words  which  were  not  written  there  by  the 
legislature.  If,  on  the  other  hand,  it  be  assumed  that 
the  legislature  intended  to  impose,  a  penalty  upon  a 
creditor  if  he  humbly  submitted  his  claim  to  a  court 
of  conscience  but  to  give  him  free  rein  if  he  boldly  de- 
manded his  pay  in  a  court  of  law,  still,  notwithstand- 
ing such  assumed  intention,  it  will  be  impossible  to 
carry  out  that  assumed  intention  without  resorting  to 
judicial  legislation  and  arbitrarily  saying  that  words 
appearing  in*  the  statute  mean  what  they  do  not  and 
cannot  mean  and  by  inserting  words  which  the  law- 
makers did  not  write  in  the  statute,  we  are  con- 
fronted with  a  statute  which,  if  effective  at  all,  is  either 
completely  effective  or  only  partially  effective.  If  it 
is  completely  effective  it  will  confine  the  holder  of  a 
purchase-money  note  and  jnortgage  to  the  mortgaged 
landS|  whether  he  sues  on  the  note  and  mortgage  in  a 
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court  of  equity  or  prosecutes  an  action  on  the  note  in 
a  court  of  Jaw.  This  construction  would  carry  out 
what  was  in  truth  the  intention  of  the  f  ramers  of  the 
statute ;  but  such  a  construction  cannot  be  given  to  the 
enactment  without  straining  and  distorting  the  words 
found  in  it,  nor  without  resorting  to  judicial  legisla- 
tion, a  function  which  the  judiciary  cannot  rightfully 
exercise.  If  the  statute  is  made  partially  eflfective  it 
will  confine  the  holder  of  the  note  and  mortgage  to  the 
mortgaged  lands  only  in  the  event  he  enters  a  court 
of  equity  and-  prosecutes  a  foreclosure  suit  to  a  final 
decree.  This  construction,  however,  cannot  be  given 
to  the  statute  without  likewise  straining  and  distort- 
ing the  words  found  in  the  enactment  nor  without  re- 
sorting to  judicial  legislation;  and,  besides,  this  con- 
struction imposes  a  possible  penalty  upon  every  holder 
of  a  purchase  money  note  and  mortgage  who  enters  a 
court  of  equity  and  does  not  impose  a  like  penalty 
upon  him  if  he  enters  a  court  of  law,  a  result  not  con- 
templated or  intended  by  the  legislative  mind.  So 
long  as  the  decision  rendered  in  Page  v.  Ford  stands 
as  an  authoritative  precedent,  Section  423,  L.  0.  L., 
cannot  apply  to  an  action  at  law  brought  upon  a  pur- 
chase money  note ;  and  the  statute  ought  not  to  be  held 
to  apply  solely  to  a  suit  in  foreclosure,  especially  when 
this  construction  cannot  be  given  to  the  statute  with- 
out judicial  legislation,  and  when  it  is  not  in  harmony 
with  the  real  purpose  of  the  legislature  and  when  it 
imposes  a  possible  penalty  upon  every  person  who  en- 
ters a  court  of  equity  and  does  not  subject  the  same 
person  to  the  same  or  any  penalty  at  all  if  he  enters 
a  court  of  law. 

When  the  plaintiff  prosecuted  the  foreclosure  suit 
to  a  decree  he  was  entitled  to  a  personal  decree  for 
the  full  amount  due  and  the  note  became  merged  in 
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that  decree  so  that  he  could  not  afterward  prosecute 
an  action  at  law  on  the  note.  Indeed,  the  decree  which 
was  rendered  adjudges  that  the  plaintiff  recover  from 
the  defendants  the  full  amount  due  on  the  note  and  it 
therefore  constitutes  a  personal  decree  for  the  entire 
amount  of  the  debt.  The  recital  in  the  decree:  ''that 
no  deficiency  judgment  be  entered  against  defendants" 
ought  to  be  declared  void  and  the  decree  given  the 
same  effect  as  any  other  decree  for  the  payment  of 
mon^.  Having  reduced  the  note  and  mortgage  to  a 
personal  decree  and  the  proceeds  derived  from  the 
sale  of  the  mortgaged  premises  not  being  suflScient  to 
satisfy  the  decree,  the  plaintiff  ought  to  be  permitted 
to  enforce  payment  as  in  the  case  of  any  other  per- 
sonal decree  or  judgment  for  the  payment  of  money. 
The  judgment  should  be  affirmed. 

Benson,  J.,  concurs. 

BUENETT,  J.,  Concurring  Specially.— It  was  set- 
tled by  the  opinions  in  the  former  case  that  when  the 
plaintiff  bought  a  note  secured  by  mortgage  of  even 
date  therewith,  he  was  charged  with  what  knowledge 
he  might  have  obtained  by  inquiry  prompted  by  the 
contents  of  the  public  records  to  which  his  attention 
was  directed  by  the  fact  that  the  mortgage  was  re- 
corded and  that  he  could  not  excuse  himself  under 
these  circumstances  for  having  failed  to  learn  that  the 
obligations  covered  part  of  the  buying  price  of  realty. 
The  matter,  therefore,  about  his  having  purchased  in 
good  faith  and  the  like  is  not  available  in  aid  of  his 
action.  As  to  the  attorney  fee,  the  makers  of  the  note 
promised  to  pay  **8uch  additional  sum,'*  which  means 
but  one  attorney  fee.  It  has  been  allowed  in  the  fore- 
closure suit  to  recover  on  the  note  and  the  record  dis- 
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closes  that  it  has  been  paid  out  of  the  proceeds  of  the 
resulting  sale.  That  portion  of  the  obligation  to  pay, 
contingent  though  it  was,  has  been  fulfilled.  Having 
thus  liquidated  the  single  sum  promised  in  that  behalf, 
the  defendants  are  not  liable  to  further  exaction  on 
that  account. 

We  come  now  to  the  consideration  of  the  demurrer 
to  the  complaint.  The  question  presented  for  our  de- 
cision is  whether  the  foreclosure  of  a  purehase-money 
mortgage  exhausts  all  remedy  which  the  plaintiff  has 
for  the  collection  of  the  debt  represented  by  a  promis- 
sory note  given  for  such  a  liability  and  thus  secured. 
Both  parties  appear  to  treat  the  decree  in  the  fore- 
closure suit  as  having  merely  the  legal  effect  to  sub- 
ject the  land  to  the  payment  of  the  debt,  the  plaintiff 
contending  that  the  application  of  the  proceeds  of  sale 
under  foreclosure,  which  were  less  than  the  amount  of 
the  claim,  must  be  considered  as  so  operating  only  pro 
tanto,  while  the  defendants  maintain  that  it  worked  out 
a  full  satisfaction  of  the  debt.  'Without  regard  to  the 
mere  wording  of  the  former  decree,  we  will  treat  the 
question  as  presented  by  the  parties  and  determine 
whether  or  not  the  holder  of  such  a  negotiable  instru- 
ment is  precluded  by  the  former  decree  from  coUiect- 
ing  a  deficiency  remaining  after  the  application  of  the 
proceeds  of  the  sale  towards  the  discharge  of  the  debt. 
If  nothing  else  appears  the  rule  is  that  in  a  foreclosure 
suit  a  personal  decree  must  be  rendered  against  the 
maker  or  other  person  liable  upon  a  promissory  note 
or  other  personal  obligation  secured  by  the  mortgage 
sought  to  be  foreclosed:  Section  422,  L.  0.  L.  This 
statutory  precept  has  always  been  qualified  by  Section 
429,  L.  0.  L.,  reading  thus: 

**  During  the  pendency  of  an  action  at  law  for  the 
recovery  of  a  debt  secured  by  any  lien  mentioned  in 
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Section  422,  a  snit  cannot  be  maintained  for  the  fore- 
closure of  such  lien,  nor  thereafter,  unless  judgment 
be  given  in  such  action  that  the  plaintiff  recover  such 
debt  or  some  part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant  in  the  judgment 
is  returned  unsatisfied  in  whole  or  in  part. ' ' 

A  further  modification  was  annexed  by  the  act  of 
February  24,  1903,  Laws  1903,  page  252,  entitled  ''An 
act  to  abolish  deficiency  judgments  upon  the  foreclos- 
ure of  mortgages  to  secure  the  unpaid  balance  of  pur- 
chase price  of  real  property, '  *  reading  thus : 

**When  judgment  or  decree  is  given  for  the  fore- 
closure of  any  mortgage,  hereafter  executed,  to  secure 
payment  of  the  balance  of  the  purchase  price  of  real 
property,  such  judgment  or  decree  shall  provide  for 
the  sale  of  the  real  property,  covered  by  such  mort- 
gage, for  the  satisfaction  of  the  judgment  or  decree 
given  therein,  and  the  mortgagee  shall  not  be  entitled 
to  a  deficiency  judgment  on  account  of  such  mortCTcre 
or  note  or  obligation  secured  by  the  same.  * ' 

This  statute  was  codified  as  Section  426,  L.  0.  L. 

Based  upon  the  title,  which  exercises  a  controlling 
influence  over  the  body  of  the  act,  it  is  plain  that  the 
enactment  refers  only  to  suits  in  equity  and  cannot 
affect  other  litigation  which  might  theretofore  have 
been^  lawfully  employed  for  the  collection  of  the  debt. 
This  is  the  doctrine  of  Page  v.  Ford,  65  Or.  450  (131 
Pac.  1013,  35  Ann.  Cas.  1048,  45  L.  R.  A.  (N.  S.)  247). 
In  that  case  it  was  decided  in  substance  that  notwith- 
standing a  note  was  secured  by  mortgage  on  real  prop- 
erty, the  holder  was  not  restricted  exclusively  to  his 
remedy  by  foreclosure  in  equity  but  might  maintain 
an  action  at  law  upon  the  note  itself  independent  of 
the  mortgage. 

The  effect  of  Section  429,  L.  0.  L.,  is  that  if  a  mort- 
gagee begins  on  the  law  side  of  the  court  he  cannot. 
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during  the  pendency  of  the  action  nor  thereafter  until 
execution  on  his  judgment  has  been  returned  unsatis- 
fied ^n  whole  or  in  part,  resort  to  equity.  His  right 
to  relief  in  chancery  is  suspended  until  he  exhausts  his 
legal  remedy.  Correspondingly  by  Section  422,  if  he 
begins  in  equity  he  must  work  out  that  process  to  its 
end,  and  as  by  that  section  he  obtains  a  personal  de- 
cree for  what  is  due  on  the  promissory  note  or  other 
personal  obligation  involved,  there  is  no  occasion  for 
'  his  going  into  the  law  court  to  obtain  a  judgment  for 
what  is  lacking  of  complete  satisfaction  of  his  debt. 
The  claim  is  merged  in  the  personal  decree  and  com- 
plete relief  may  be  had  on  execution  issued  thereon. 
There  cannot  be  two  judgments  for  the  same  demand, 
in  the  same  court,  between  the  same  parties. 

The  resultant  of  the  varied  legislative  acts  relating 
to  debts  secured  by  mortgage  is  further  to  separate 
the  procedure  at  law  from  that  in  equity  in  litigation 
to  recover  the  purchase  price  of  realty,  payment  of 
which  is  secured  not  only  by  the  direct  personal  prom- 
ise of  the  debtor,  but  also  by  a  collateral  mortgage 
upon  the  land  bought.  As  to  that  class  of  debts,  its 
effect  is  confined  to  the  procedure  to  realize  upon  them 
and  does  not  alter  the  right  of  the  buyer  to  agree  to 
pay  for  the  property  a  certain  sum  of  money  abso- 
lutely and  at  all  events.  Respecting  purchase  price 
liability,  the  concurrency  of  the  remedies  is  restricted 
on  one  hand  to  the  extent  that  if  a  judgment  at  law 
has  been  rendered,  a  foreclosure  suit  cannot  be  main- 
tained until  the  law  execution  has  been  returned  un- 
satisfied in  whole  or  in  part;  while  on  the  other,  in 
such  cases,  the  chancellor  properly  may  not  invade  the 
province  of  the  law  court  by  rendering  afterwards  and 
in  addition  to  the  personal  decree  required  by  Section 
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422,  L.  0.  L.y  a  deficiency  judgment  npon  which  an 
execution,  as  at  law,  would  issue  as  formerly  for  the 
satisfaction  of  a  balance  remaining  £^fter  applying  to 
the  liquidation  of  the  debt  the  proceeds  of  sales  under 
execution  issued  on  the  original  decree.  In  other 
words,  the  two  remedies  in  such  instances,  the  one  by 
action  at  law  on  the  note  and  the  other  by  suit  in 
equity  for  foreclosure,  are  made  successive  rather  than 
strictly  concurrent.  The  common-law  rule  that  both 
proceedings  may  be  carried  on  simultaneously  is  thus 
modified  as  to  procedure,  but  the  right  ultimately  to 
recover  the  entire  debt  is  not  impaired.  That  these 
statutes,  being  in  derogation  of  the  common  law,  must 
be  strictly  construed,  is  to  follow  a  well-established 
canon  of  interpretation.  / 

Besides  all  this,  the  title  to  the  act  of  1903  relating 
to  deficiency  judgments  confines  its  operations  to  fore- 
closure suits.  It  makes  no  allusion  to  actions  at  law 
and  does  not  pretend  to  restrict  the  theretofore  estab- 
lished right  to  sue  at  law  for  the  recovery  of  the  debt. 
A  deficiency  judgment  is  one  rendered  in  the  foreclos- 
ure suit,  but  only  after  sale  of  the  mortgaged  realty 
has  been  effected  and  the  proceeds  found  to  be  insuffi- 
cient to  discharge  the  debt  secured:  1  Words  and 
Phrases,  Second  Series,  p.  1271 ;  3  Jones  on  Mortgages 
(7  ed.),  §  1709a.  Under  Section  422,  L.  0.  L.,  requir- 
ing  in  mandatory  language  that  the  court  *  *  shall  also 
decree  a  recovery  of  the  amount  of  such  debt  against 
such  person"  who  gave  a  note  or  other  personal  obli- 
gation for  the  payment  of  the  debt,  there  never  can  be 
a  deficiency  judgment  in  the  true  sense  of  the  term. 
Suppose,  after  the  return  of  the  sheriff  reporting  the 
sale  of  the  land  under  foreclosure,  the  plaintiff  should 
apply  to  the  equity  court  to  render  a  judgment  for 
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what  was  lacking  of  full   satisfaction,   the   answer 
would  be : 

*'You  already  have  a  personal  decree  for  your  whole 
debt ;  you  cannot  have  another  in  the  same  suit ;  look  to 
your  execution  for  relief. '^ 

Section  426,  L.  0.  L.,  against  deficiency  judgments 
is  only  declaratory  in  negative  form  of  what  has 
always  been  the  rule  derived  from  the  plain  meaning 
of  Section  422,  L.  0.  L. 

According  to  the  writer's  observation  of  the  prac- 
tice in  this  state  under  Section  422,  extending  over  a 
period  of  more  than  forty  years,  the  procedure  is  to 
take  a  personal  decree  for  the  debt  evidenced  by  the 
note  or  other  like  obligation  and  an  additional  decree 
for  the  sale  of  the  property  and  the  application  of  the 
proceeds  to  the  satisfaction  of '^the  debt.  There  is  no 
occasion  for  inserting  in  the  decree  a  clause  grant- 
ing an  execution  for  the  remainder.  That  follows  by 
operation  of  law  under  the  second  subdivision  of  Sec- 
tion 425,  L.  0.  L.,  reading  thus : 

**When  the  decree  is  against  the  defendants  or  any 
one  of  them  in  person,  and  the  proceeds  of  the  sale  of 
the  property  upon  which  the  lien  is  foreclosed  is  not 
sufficient  to  satisfy  the  decree,  as  to  the  sum  remain- 
ing unsatisfied  the  decree  may  be  enforced  by  execu- 
tion as  in  ordinary  cases,  *  *  /> 

This  is  in  consonance  with  Section  415,  L.  0.  L.,  mak- 
ing the  general  statute  on  executions  applicable  to  the 
enforcement  of  decrees  so  far  as  the  nature  of  the  de- 
cree may  require  or  admit  of  it. 

The  two  remedies,  the  one  at  law  and  the  other  in 
equity,  are  not  inconsistent,  but,  on  the  contrary,  sup- 
plement each  other.  While  there  can  of  course  be  but 
one  satisfaction,  neither  remedy  impairs  the  efficacy 
of  the  other  to  the  end  that  the  fulfillment  of  the  law- 
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fnl  promise  of  the  debtor  to  pay  absolutely  and  at  all 
events  may  be  accomplished.  If  the  term  ** waive'' 
properly  may  be  applied  to  the  act  of  the  creditor  in 
commencing  a  suit  instead  of  an  action,  or  vice  versa, 
it  is  only  a  temporary  waiver  in  the  light  of  the  stat- 
utes and  loses  its  force  with  the  exhaustion  of  the 
remedy  first  chosen  without  full  satisfaction  of  the 
debt. 

The  rule  on  that  subject  is  thus  enunciated  in  19 
E.  C.  L.,  page  509,  Section  305 : 

**A8  a  general  rule,  the  taking  of  collateral  security 
for  the  payment  of  a  debt  does  not  afford  any  impli- 
cation that  the  creditor  is  to  look  to  it  only  or  pri- 
marily for  the  payment  of  the  debt.  The  obligation 
of  the  debtor  to  respond  in  his  person  and  property  is 
the  same  as  if  no  security  had  been  given.  This  is 
the  settled  rule  at  law.  Therefore,  a  creditor  holding 
a  note  secured  by  a  mortgage  may  ignore  his  security 
and  bring  an  action  on  the  note.  The  promise  to  pay 
as  evidenced  by  a  promissory  note  is  one  distinct 
agreement,  and,  if -couched  in  proper  terms,  is  nego- 
tiable,  while  the  pledge  of  real  estate  to  secure  that 
promise  as  evidenced  by  a  mortgage  is  another  dis- 
tinct agreement  which  is  not  intended  to  affect  in  the 
least  the  promise  to  pay,  but  only  to  provide  a  remedy 
for  the  failure  of  performance. '  * 

The  precept  is  thus  taught  in  27  Cyc.  1758 : 

*' Where  the  proceeds  of  a  foreclosure  sale  are  not 
sufficient  to  satisfy  the  mortgage  debt,  and  plaintiff 
did  not  recover  a  deficiency  judgment  in  the  foreclos- 
ure suit,  or  was  prevented  from  doing  so  by  want  of 
authority  in  the  court  to  grant  it,  want  of  jurisdiction 
over  the  defendant,  or  other  cause,  he  may  thereafter 
maintain  an  action  at  law  against  the  person  liable  for 
such  deficiency,  basing  his  action  either  on  the  note 
or  bond  secured  by  the  mortgage  or  on  the  foreclosure 
judgment,  or  simply  on  the  indebtedness  arising  from 
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the  foreclosure,  and  the  failure  of  its  proceeds  to  ex- 
tinguish the  original  debt  or  claim/' 

It  is  clearly  lawful  for  one  to  buy  land  from  another 
and  give  his  promissory  note  in  payment  of  the  whole 
or  a  part  of  the  purchase  price  without  executing  any 
mortgage  or  other  security  in  connection  therewith. 
It  is  equally  as  competent  for  the  buyer  of  such  realty 
to  give  a  mortgage  upon  it,  so  conditioned  that  it  shall 
be  void  upon  the  payment  of  a  certain  sum  of  money, 
representing  part  of  the  purchase  price,  but  without 
assuming  any  personal  liability.  Each  contract,  tiie 
one  personal  and  the  other  by  pledge,  is  lawful  and  is 
not  inconsistent  with  the  other.  All  that  our  statute 
has  said  is  that  if  the  creditor  begins  the  exercise  of 
either  remedy,  he  must  pursue  it  to  exhaustion.  In 
short,  the  legislation  of  this  state  has  not  gone  to  the 
extreme  of  saying  that  giving  of  collateral  security  by 
mortgage  impairs  the  obligation  voluntarily  assumed 
by  the  debtor  of  paying  absolutely  and  at  all  events 
the  purchase  price  of  realty.  Colby  v.  McCli/ntock,  68 
N.  H.  176  (40  Atl.  397,  73  Am.  St.  Eep.  557),  and  other 
like  cases  are  precedents  sustaining  the  right  to  use 
both  remedies  so  far  as  necessary  to  collect  the  whole 
debt. 

Even  in  states  where  it  is  provided  that  there  shall 
be  but  one  form  of  action  for  the  foreclosure  of  a  mort- 
gage and  the  collection  of  a  debt  secured  thereby,  the 
practically  universal  holding  is  that  the  effect  of  such 
legislation  is  merely  to  require  the  creditor  to  exhaust 
the  mortgage  security  before  proceeding  at  law  as  he 
may  properly  do  to  recover  any  deficiency  in  the  pay- 
ment of  the  debt:  Boucofski  v.  Jacohsen,  36  Utah,  165 
(104  Pac.  117,  26  L.  R.  A.  (N.  S.)  898) ;  Clark  v.  Pad- 
dock, 24  Idaho,  142  (132  Pac.  795,  46  L.  E.  A.  (N,  S.) 
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475) ;  Sacramento  Bank  v.  Copsey,  133  Cal.  663  (66 
Pac.  8,  85  Am.  St.  Eep.  242) ;  Blvmherg  v.  Birch,  99 
Cal.  416  (34  Pae.  102,  37  Am.  St.  Eep.  67) ;  2  Jones  on 
Mortgages  (7  ed.),  §§  1215, 1218, 1220-1222, 1227, 1228. 

The  legislative  department  of  government  by  its  en- 
actments mentioned  has  not  made  the  promissory  note 
in  question  an  unlawful  contract.  Neither  has  it  stig- 
matized with  illegality  the  mortgage  to  secure  the 
same,  and  lentil  it  has  done  so  those  who  voluntarily 
execute  such  contracts  must  comply  with  them  accord- 
ing to  their  terms. 

The  argument  is  fallacious  to  the  effect  that  Section 
426,  L.  0.  L.,  should  be  liberally  construed  in  favor  of 
those  who  would  acquire  homes  and  give  mortgages 
for  some,  if  not  all,  of  the  purchase  price.  The  prac- 
tical result  of  that  doctrine  would  be  to  obstruct  the 
acquisition  of  homes,  for  if  it  be  understood  that  the 
would-be  purchaser  lawfully  may  repudiate  his  direct 
promise  to  pay  the  contract  price  absolutely  and  at  all 
events,  as  evidenced  by  his  promissory  note,  property 
owners  will  not  deal  with  him.  Taken  in  connection 
with  th6  rule  established  in  Porge  v.  Ford,  65  Or.  450 
(131  Pac.  1013,  Ann.  Cas.  1915 A,  1048,  45  L.  E.  A. 
(N.  S.)  247),  another  consequence  of  the  construction 
for  which  the  opinion  of  the  late  Mr.  Justice  Moore 
contends,  would  be  to  drive\mortgagees  to  the  law  side 
of  the  court  in  the  first  instance  to  recover  judgment, 
with  its  attendant  costs  and  expenses.  This  would  not 
release  the  mortgage,  and  while  it  might  delay,  yet  it 
would  not  preclude  its  foreclosure  by  a  subsequent  suit 
as  allowed  by  Section  429,  L.  0.  L.,  quoted  above. 
Especially  in  cases  where  the  debtor  resides  in  one 
county  and  the  mortgaged  land  is  in  another,  judg- 
ment might  be  taken,  an  execution  issued  in  the  law 
action  in  the  county  of  his  residence  and  returned  un- 
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satisfied,  leaving  the  way  open  to  the  foreclosure  in 
the  other  county  at  the  additional  expense,  and  bur- 
dening the  debtor  with  two  proceedings  where  one 
would  answer  the  purpose.  Such  a  result  cannot  be 
avoided  without  judicial  legislation  incorporating  in 
the  statute  terms  not  included  by  the  law-making 
power. 

In  the  case  at  bar  the  Circuit  Court  had  before  it  a 
complaint  which  discloses  that  the  plaintiff  already 
has  a  personal  decree  for  the  full  amount  of  his  debt, 
the  unsatisfied  portion  of  which  can  be  collected  by 
execution  as  in  ordinary  cases,  by  authority  of  Sec- 
tions 415  and  425,  L.  0.  L.  No  appeal  from  this  de- 
cree seems  to  have  been  taken  by  the  defendants. 
Right  or  wrong  in  the  first  instance,  it  is  at  this  junc- 
ture valid  because  rendered  by  a  competent  tribunal 
having  jurisdiction  of  the  litigants  and  of  the  subject 
matter.  The  plaintiff's  demand  was  merged  in  that 
decree  both  as  against  the  debtors  themselves  and  as 
against  the  mortgaged  realty.  He  has  no  present 
cause  of  action  on  that  claim.  He  could  get  nothing 
more  by  an  additional  judgment.  The  matter  is  res 
jvdicata.  His  remedy  is  by  the  issuance  of  an  execu- 
tion on  that  decree  **as  in  ordinary  cases.*'  Hence 
the  Circuit  Court  was  right  in  sustaining  the  demurrer 
to  the  complaint  and  its  decision  should  be  affirined. 
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ESTEP  V.  BAELET. 

(185  Pac.  227.) 

OoTenants— Oonclusiyeness  of  Judgment  After  Notice  to  Corenantor. 

1.  Where  action  on  eovenant  against  encumbrances  was 
brought  by  grantee  to  recover  amount  of  judgment  he  had  been 
compelled  to  paj  in  action  by  owner  of  outstanding  lease,  of  which 
action  defendant  grantors  had  been  notified,  and  also  to  recover 
$50  attorney's  fees  in  the  former  action,  the  reasonableness  of  such 
fees  not  having  been  questioned  in  the  former  action,  there  was 
no  necessity  of  submitting  that  part  of  the  case  to  the  jury;  de- 
fendants' contention  being  that  they  were  not  liable  therefor. 

OoTenants — Ontstandlng  Ijease  as  Breach  of  Covenant  Against  ''En- 
cnmbrances.'' 

2.  The  existence  of  a  valid  lease  to  another  at  the  date  of  the 
warrantors'  deed  was  a  breach  of  their  covenant  against  encum- 
brances, an  "encumbrance"  being  a  burden  on  the  land  which  de- 
preciates its  value,  as  a  lien,  easement,  or  servitude. 

Crops — Covenants— Bight  to  Growing  Crops  on  Failure  to  Besenre  In 
Deed. 

3.  As  between  vendors  and  purchaser  a  deed  to  the  property 
Tipon  which  a  crop  is  growing  conveys  to  the  purchaser  the  grow- 
ing crop  as  a  part  of  the  real  property,  unless  the  same  is  reserved 
by  the  vendors  in  the  deed,  and  this  is  true  even  if  the  purchaser 
knew  that  there  was  an  outstanding  lease  upon  a  portion  of  the 
premises  at  the  time  of  purchase. 

Landlord  and  Tenant — ^Blght  of  Tenant  to  Crops  as  Against  Land^ 
lord  and  His  Grantee. 

4.  A  tenant  is  entitled,  as  against  the  landlord  and  his  successors, 
to  the  annual  crops  raised  on  the  land  during  the  tenancy,  and  as 
between  them  such  crops  are  not  a  part  of  the  freehold,  but  the  prop- 
erty of  the  tenant,  in  the  absence  of  contrary  stipulation. 

[As  to  title  to  or  interest  in  crop,,  see  note  in  98  Am.  8t.  Bep. 
956.] 

Covenants — ^Measare  of  Damages  for  Breach  of  Covenant  Against 
Encombrances. 

5.  Generally  the  measure  of  damages  for  breach  of  a  covenant 
against  encumbrances  by  reason  of  an  outstanding  lease  is  the  value 
of  the  use  of  the  premises  during  the  remainder  of  the  life  of  the 
lease. 

Covenants^Becovery  of  Expenses  Incurred  in  Defending  Title. 

6.  Grantee  in  a  warranty  deed  is  entitled  to  expenses  incurred 
in  defending  title  against  the  claim  of  a  third  party. 
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Covenants— Dftmaffes   from   Breach   of   OoTenant   Against   Encmn- 
brancee. 

7.  Where,  at  time  of  conveyance  with  eoyenant  against  encum- 
brances, there  was  an  outstanding  lease,  the  tenant  under  which  had 
planted  a  crop,  which  the  grantee  thereafter  harvested  and  sold, 
the  grantee  could  recover  from  the  grantors  the  amount  of  the 
judgment  and  costs  secured  against  her  in  an  action,  of  which  war- 
rantors were  notified,  by  the  tenant  for  the  value  of  the  crop  so 
sold  by  the  grantee. 

Covenants — Conclusiveness  of  Judgment  After  Notice  to  Covenantor. 

8.  Grantee  having  notified  defendant  warrantors  to  defend  an 
action  brought  by  tenant  under  outstanding  lease  against  grantee 
for  conversion  of  crops  not  reserved  in  the  deed,  the  vendors  are 
bound  by  the  judgment  in  that  case  to  the  same  extent  as  though 
they  had  been  parties  to  the  record,  and  such  judgment  is  conclu- 
sive upon  them  as  to  the  existence  and  validity  of  the  tenant's 
outstanding  lease  from  the  former  owner,  and  as  to  the  amount 
grantee  was  compelled  to  pay  tenknt  in  tenant's  action  for  conver- 
sion of  crops  growing  on  the  land  at  date  of  purchase. 

Judgment — Conclusiveness  on  Party  Notified  to  Defend. 

9.  Where  a  party  against  whom  an  ultimate  liability  is  claimed  is 
fairly  and  fully  notified  of  the  claim,  and  that  the  action  is  pend- 
ing and  given  full  opportunity  to  defend  or  to  participate  in  the 
defense,  if  he  then  neglects  or  refuses  to  make  any  defense  he  may 
claim  to  have,  the  judgment  will  bind  him  in  the  same  way  and  to 
the  same  extent  as  if  he  had  been  made  party  to  the  recorcL 

covenants — Pliability  to  Covenantee  for  Attorney's  Fees. 

10.  Where  grantee  in  warranty  deed  was  obliged  to  incur  the 
expense  of  $50  for  attorney's  fees  in  defending  an  action,  of  which 
her  warrantor  was  notified,  by  tenant  under  a  lease  outstanding 
at  the  time  of  conveyance,  for  conversion  by  grantee  of  such  ten- 
ant's crop  then  on  the  land  she  could  recover  for  such  expense  from 
her  warrantor. 

Appeal  and  Error^-Bevlew  of  BoUngs  on  Evidence  Unnecessary. 

11.  In  purchaser's  action  against  vendor  for  breach  of  covenant 
against  encumbrances  where  tenant,  under  an  outstanding  lease,  had 
obtained  a  judgment  against  purchaser,  it  is  unnecessary  on  appeal 
to  determine  the  question  in  regard  to  the  introduction  of  oral  evi- 
dence as  to  what  was  said  in  relation  to  the  crop  at  the  time  of 
negotiations  for  the  sale. 

From  Washington :  Gbobge  E.  Bagley^  Judge. 

r 

Department  2. 

This  is  an  action  for  the  breach  of  a  covenant  of 
warranty  contained  in  a  deed.    Judgment  was  ren- 
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dered  in  favor  of  plaintiff  from  which  defendants 
appeal. 

The  facts  of  the  case  are  in  effect  as  follows:  On 
January  19,  1917,  defendants  J.  W.  Bailey  and  Grace 
S.  Bailey,  his  wife,  being  the  owners  of  lot  10  in  Oak 
Park  Subdivision  of  section  35,  township  1  north,  range 
3  west  of  the  Willamette  Meridian  in  Washington 
County,  Oregon,  containing  10  acres,  sold  and  con- 
veyed the  land  to  plaintiff  L.  C.  Estep  by  a  deed  con- 
taining the  following  covenants: 

"Said  J.  W.  Bailey  and  Grace  S.  Bailey,  grantors 
above  named,  do  covenant  to  and  with  the  said  L.  €• 
Estep,  her  heirs  and  assigns  that  they  are  the  owners 
in  fee  simple  of  the  above  granted  premises,  and  that 
they  are  free  from  all  encumbrances,  except  a  mort- 
gage in  favor  of  Daniel  Deaville,  given  to  secure  a 
promissory  note  for  $400,  dated  July  16th,  1914,  and 
due  five  years  from  date,  which  the  grantee  herein  as- 
sumes and  agrees  to  pay,  and  that  tiiey  will,  their 
heirs,  executors  and  administrators  shall  warrant  and 
forever  defend  the  above  granted  premises,  and  every 
part  and  parcel  thereof,  against  the  lawful  claims  and 
demands  of  all  persons  whomsoever,  except  as  against 
said  mortgage. ' ' 

Defendants  had  purchased  the  lot  a  short  time  be- 
fore the  conveyance  from  Felix  Cabella,  who  during 
the  fall  of  1916  had  leased  three  acres  thereof  to  D.  P. 
Corrieri.  The  lessee,  during  the  fall  of  1916,  planted 
a  crop  of  wheat  and  vetch  on  the  leased  land  which  was 
growing  at  the  time  of  the  execution  of  the  deed  to 
plaintiff  and  which  did  not  mature  until  the  summer 
of  1917.  The  plaintiff  immediately  entered  into  pos- 
session of  the  property  under  her  deed,  and  was  after- 
ward notified  by  Corrieri  that  he  claimed  to  be  the 
owner  of  the  crop.  Whereupon  plaintiff  by  her  hus- 
band F.  S.  Estep  informed  defendant  J.  W.  Bailey  of 
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the  daim  of  Corrieriy  and  was  told  in  effect  not  to 
worry  over  it;  that  he  intended  that  plaintiff  should 
have  the  crop,  and  that  Corrieri  could  not  make  any- 
thing out  of  the  case.  Thereafter  plaintiff  harvested 
and  sold  the  crop.  After  which  Corrieri  instituted  an 
action  against  the  Esteps  to  recover  the  value  of  the 
crop  claimed  under  his  lease.  Plaintiff  then  duly  noti- 
fied the  defendants  of  the  action  brought  by  Corrieri, 
and  demanded  that  defendants  appear  in  the  action  and 
defend  the  title  to  the  property,  or  otherwise  plain- 
tiff would  defend  the  action  and  expect  reimbursement 
from  defendants.  The  Baileys  refused  to  comply  with 
the  notice.  Plaintiff  resisted  the  action,  but  Corrieri 
obtained  a  judgment  against  the  Esteps  for  $119.95 
and  $38.20  costs. 

Defendants  objected  and  excepted  to  the  introduc- 
tion of  the  record  in  this  action  as  evidence  of  the  judg- 
ment in  favor  of  Corrieri.  At  the  close  of  plaintiff's 
evidence  in  chief,  counsel  for  defendants  moved  the 
court  for  a  judgment  of  nonsuit  against  plaintiff,  which 
was  denied.  After  the  introduction  of  all  the  testi- 
mony in  the  case,  counsel  for  defendants  renewed  the 
motion  for  a  nonsuit,  which  Was  also  overruled.  De- 
fendants' contention  was  that  there  was  not  suflScient 
evidence  to  take  the  case  to  the  jury ;  that  plaintiff  had 
not  introduced  any  evidence  of  the  reasonable  value  of 
the  use  and  occupation  of  the  premises  for  the  time  lost 
by  plaintiff  by  reason  of  the  Corrieri  lease.  Defend- 
ants offered  proof  tending  to  show  that  the  rental  value 
of  the  three  acres  leased  to  Corrieri  for  the  crop  season 
of  1916  and  1917  was  $30.  This  evidence  was  rejected 
and  an  exception  to  the  ruling  was  duly  saved.  Coun- 
sel for  defendants  requested  instructions  to  the  jury 
in  accordance  with  their  theory  of  the  case.  The  trial 
court  directed  a  verdict  in  favor  of  plaintiff  holding 
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defendants  bound  by  the  judgment  in  the  action  insti- 
tuted by  Corrieri  for  damages  for  the  conversion  of 
his  crops.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Thomas  H.  Tongue  and  Mr.  H.  T.  Bagley,  with  an 
oral  argument  by  Mr.  Tongue 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Hare,  McAlear  &  Peters,  with  an  oral  argu- 
ment by  Mr.  R.  F.  Peters. 

BEAN,  J. — 1.  As  plainly  stated  in  appellants '  brief : 
All  the  questions  to  be  determined  on  this  appeal  clus- 
ter about  and  will  necessarily  be  disposed  of  by  the 
determination  of  the  last-named  point.  The  plaintiff 
in  the  case  at  bar  in  addition  to  the  amount  of  the  Cor- 
rieri  judgment  recovered  $50  for  attorneys'  fees  in  the 
former  action.  The  reasonableness  of  this  fee  was  not 
questioned  in  the  former  action,  so  there  was  no  neces- 
sity for  submitting  that  part  of  the  case  to  the  jury; 
the  defendants'  contention  being  that  they  were  not 
liable  therefor. 

2.  It  is  urged  by  counsel  for  defendants  that  the 
crops  on  a  portion  of  the  land  were  personal  property 
owned  by  Corrieri,  and  no  title  thereto  passed  by  the 
deed,  and  that  the  defendants  are  not  liable  under  their 
covenant  for  the  damages  for  the  conversion  of  such 
crops  by  plaintiff.  It  is  also  contended  by  defendants 
that  in  any  event  the  true  measure  of  damages  in  the 
present  case  is  the  fair  rental  value  of  the  land  for  the 
tmexpired  term  of  the  lease.  It  appears  that  the  lease 
from  the  former  owner  to  Corrieri  was  not  in  writing, 
and  that  Mr.  Bailey  did  not  know  of  its  existence  while 
he  owned  the  land.    There  was  no  reservation  of  the 
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crop  in  the  deed  to  plaintiff.  It  is  practically  con- 
ceded in  this  case  that  the  claim  of  Corrieri  to  the  crop 
in  the  action  therefor  was  based  upon  the  outstanding  I 

lease  from  Cabella,  the  former  owner  of  the  premises. 

**An  'encumbrance'  is  a  burden  on  land  which  depre- 
ciates its  value,  as  a  lien,  easement,  or  servitude,  and 
includes  *any  right  to  or  interest  in  the  land  which  may 
subsist  in  third  persons,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the  conveyance' 
of  the  title'  'f:  2  Words  and  Phrases,  Second  Series, 
p.  1018. 

See,  also.  Friendly  v.  Ruff,  61  Or.  42  (120  Pac.  745) ; 
Rawle  on  Covenants  for  Title  (5  ed.),  p.  90,  §  75.  An 
outstanding  lease  upon  premises  at  the  time  of  convey- 
ance constitutes  an  encumbrance :  7  R.  C.  L.  1164 ;  Beu- 
tel  V.  Americcm  Machine  Co.,  144  Ky.  57  (137  S.  W. 
799,  35  L.  B.  A.  (N.  S.)  779). 

The  existence  of  a  valid  lease  to  Corrieri  at  the  date 
of  the  deed  from  the  defendants  to  the  plaintiff  was  a 
breach  of  the  covenant  against  encumbrances,  quoted 
above,  and  entitled  Mrs.  Estep,  the  covenantee,  to  re- 
cover damages :  7  R.  C.  L.,  p.  1164,  §  79. 

3.  According  to  the  rule  of  the  common  law,  grow- 
ing crops  pass  with  the  title  to  the  land  on  a  convey- 
ance thereof  in  fee,  unless  they  are  reserved  by  the 
vendor.  This  rule  is  based  upon  the  principle  that  a 
deed  is  to  be  construed  most  strongly  against  the  gran- 
tor, and  if  the  crop  is  not  reserved  the  grantor  is  pre- 
sumed to  have  intended  it  to  pass  with  the  possession. 
If  the  rule  were  otherwise,  a  purchaser  of  land  would 
be  subject  to  the  intrusion  of  the  grantor  to  gather  the 
crop,  which,  in  the  absence  of  a  stipulation  granting 
such  privilege,  would  be  a  trespass,  and  there  would 
be  presented  the  situation  of  the  ownership  by  one  of 
personal  property  on  the  land  of  another  without  the 
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right  to  enter  and  take  it :  8  R.  C.  L.,  p.  358,  §  5 ;  note 
to  Beutel  v.  Jmerican  Machine  Vo.  (Ky.),  35  L,  B.  A, 
(N.  S.)  779. 

As  between  the  Baileys,  the  vendors  of  the  land  and 
Mrs.  Estep,  the  purchaser,  a  deed  to  the  property  upon 
which  a  crop  was  then  growing  would  convey  to  the 
purchaser  the  growing  crop  as  part  of  the  real  prop- 
erty, unless  the  same  was  reserved  by  the  vendor  in 
the  deed:  8  B.C.  L.,  p.  358,  §  5;  12  Cyc.  977;  Jones  v. 
Adams,  37  Or.  473,  475  (59  Pac.  811,  62  Pac.  16,  82  Am. 
St.  Bep.  766,  50  L.  B.  A.  388) ;  8  Am.  &  Eng.  Ency/of 
Law  (2  ed.),  303.  This  is  true  even  if  Mrs.  Estep,  the 
purchaser  of  the  land  knew  that  there  was  an  out- 
standing lease  upon  a  portion  of  the  premises  at  the 
time  she  purchased:  Corbett  v.  Wrenn,  25  Or.  305  (35 
Pac.  658) ;  Clark  v.  Fisher,  54  Kan.  4D3  (38  Pac.  493). 

4-6.  As  between  Corrieri  and  his  landlord,  Cabella, 
and  his  successors,  Corrieri  as  a  tenant  was  entitled  to 
the  annual  crops  raised  on  the  leased  land  during  the 
tenancy.  As  between  them  such  crops  are  not  part  of 
the  freehold,  but  are  the  property  of  the  tenant  in  the 
absence  of  any  stipulation  affecting  it:  8  B.  C.  L., 
p.  362,  §  8;  0p)7erman  v.  lAttlejohn,  98  Miss.  636  (54 
South.  77,  35  L.  B.  A.  (N.  S.)  707) ;  Colville  v.  Miles, 
127  N.  Y.  159  (27  N.  E.  809,  24  Am.  St.  Bep.  433,  12 
L.  E.  A.  848) ;  Olin  v.  Martell,  83  Vt.  130  (74  Atl.  1060, 
138  Am.  St.  Bep.  1072) .  In  the  case  of  Clark  v.  Fisher, 
54  Kan.  403  (38  Pac.  493),  which  is  very  much  in  point, 
as  the  facts  were  similar  to  the  case  at  bar,  the  sylla- 
bus is  as  follows : 

**When  the  premises  conveyed  by  a  deed  from  a 
grantee  to  "a  grantor  with  a  covenant  against  encum- 
brances have  a  growing  crop  thereon  at  the  delivery 
of  the  deed,  belonging  to  a  tenant  of  the  grantor,  and 
the  grantee  is  deprived  of  the  possession  on  account 
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of  the  unexpired  term  of  the  lease  of  the  tenant,  the 
value  of  the  crop,  less  the  cost  and  expense  of  the  tak- 
ing care  of  and  the  harvesting  the  same,  may  be  con- 
sidered in  estimating  the  real  injury  to  the  grantee 
arising  from  being  deprived  of  the  possession  of  the 
premises  until  after  the  crop  is  harvested  and  taken 
away.  * ' 

In  Newburn  v.  Lucas,  126  Iowa,  85  (101  N.  W.  730), 
it  was  held  that  in  an  action  for  breach  of  covenants  of 
warranty  in  a  deed,  the  deed  governs  and  the  grantor 
cannot  defeat  the  covenants  by  parol  evidence  of  the 
grantee's  knowledge  of  an  encumbrance;  also  that  in 
an  action  on  a  covenant  of  warranty  for  damages  sus- 
tained by  reason  of  the  grantor's  vendor  in  posses- 
sion of  the  premises  at  the  time  of  the  conveyance 
claiming  the  growing  crops,  the  measure  of  damages 
is  the  value  of  the  growing  crops  at  the  time  of  the 
conveyance.  It  seems  that  the  measure  of  damages  in 
the  Corrieri  case  was  taken  to  be  the  value  of  the 
crop  less  the  expense  of  harvesting  the  same.  In  the 
absence  of  special  circumstances,  the  general  rule  is 
that  the  measure  of  damages  for  the  breach  of  a  cove- 
nant by  reason  of  an  outstanding  lease  is  the  value  of 
the  use  of  the  premises  during  the  remainder  of  the 
life  of  the  lease.  A  grantee  in  a  deed  like  the  one 
from  defendants  to  plaintiff  is  entitled  to  tepenses  in- 
curred in  defending  title  against  the  claim  of  the  third 
party:  Note  to  Beutel  v.  American  Machine  Co.  (Ky.), 
35  L.  E.  A.  (N.  S.)  779;  15  C.  J.  1332;  Balte  v.  Bede- 
miller,  37  Or.  27,  33  (60  Pac.  601,  82  Am.  St.  Eep.  737) ; 
Ellis  V.  Abbott,  69  Or.  234,  240  (138  Pac.  488). 

7.  The  crop  of  wheat  and  vetch  was  a  part  of  the 
real  estate  sold  and  conveyed  by  defendants  to  plain- 
tiff and  the  title  to  the  grain  should  have  passed  by 
the  deed  to  the  plaintiff.    The  defendants  covenanted 
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that  they  were  the  owners  of  the  property  including 
the  crop.  On  acconnt  of  the  outstanding  lease  at  the 
time  of  the  conveyance,  and  in  order  for  plaintiff  to 
obtain  the  benefit  of  the  fruit  of  the  land  which  she  had 
purchased,  and  to  which  she  was  entitled,  and  to  re- 
move the  effect  of  the  encumbrance,  she  was  compelled 
to  pay  $208.15.  Therefore  the  plaintiff  was  actually 
damaged  by  reason  of  the  breach  of  the  covenant  in 
that  sum.  The  rental  value  of  the  three  acres  for  the 
unexpired  term  of  the  lease  from  January,  1917,  until 
the  crop  was  removed  would  not  be  a  fair  compensa- 
tion for  plaintiff's  damages  as  nearly  one  half  of  the 
time  between  the  planting  and  harvesting  of  the  crop 
had  elapsed  at  the  time  of  the  purchase  and  convey- 
ance. Plaintiff  by  reason  of  her  purchase  and  deed 
was  entitled  to  the  benefit  of  the  time  that  had  elapsed, 
as  well  as  to  the  result  of  the  labor  in  preparing  the 
land  and  planting  the  crop  and  the  seed  therefor. 
Therefore,  under  the  pciculiar  circumstances  of  this 
case,  the  rental  value  rule  (jould  not  well  be  applied. 
She  was  entitled  to  recover  compensation  for  the  in- 
jury resulting  to  her  by  reason  of  the  breach  of  the 
warranty.  The  case  comes  within  the  exception  to  the 
rule  where  *  *  special  circumstances '  *  exist.  The  under- 
lying  principle  in  cases  of  this  character  is  that  the 
damages  should  be  estimated  according  to  the  real  in- 
jury caused  by  the  existence  of  the  encumbrance.  This 
would  include  compensation  for  trouble  and  expense 
caused  plaintiff  on  account  of  such  encumbrance :  Fritz 
V.  Pusey,  31  Minn.  368  (18  N.  W.  95) ;  Musial  v.  Kud- 
Ilk,  87  Conn.  164  (87  Atl.  551,  Ann.  Cas.  1914B,  1172) ; 
Sarlls  V.  Beckmcm,  59  Ind.  App.  638  (104  N.  W.  598). 

8.  The  defendants  having  been  notified  to  defend  the 
action  brought  by  Corrieri  against  the  plaintiff  being 
ultimately  liable  for  the  damages  sustained  by  plain- 
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tiff  by  reason  of  the  outstanding  lease  at  the  date  of 
plaintiff's  deed,  are  bound  by  the  judgment  in  that 
case  to  the  same  extent  as  though  they  had  been  a 
party  to  the  record.  If  the  defendant  desired  to  con- 
test the  case  as  to  the  amount  of  damages  or  as  to  the 
existence  of  the  Corrieri  lease,  it  was  incumbent  upon 
them  when  duly  notified  of  the  institution  of  this  ac- 
tion to  appear  and  defend.  They  having  failed  and 
refused  to  make  such  defense,  the  judgment  in  that 
case  is  conclusive  upon  them^  as  to  the  following  issues 
in  the  present  case :  First.  That  there  was  a  valid 
existing  and  outstanding  lease  from  Cabella,  a  former 
owner  of  the  land,  to  Corrieri  of  three  acres  of  the  land 
conveying  to  plaintiff.  Second.  That  by  reason  of 
the  existence  of  such  lease  and  the  enforcement  of  Cor- 
rieri *s  right  thereunder,  the  plaintiff,  in  order  to  pro- 
tect her  title  and  obtain  the  full  enjoyment  of  the  use 
and  occupation  of  the  land  to  which  she  was  entitled 
under  her  deed,  was  compelled  to  pay  the  amount  of 
the  Corrieri  judgment,  $158.15,  and  that  plaintiff  was 
thereby  damaged  in  that  sum :  15  E.  C.  L.  1020 ;  Astoria 
V.  Astoria  &  Columbia  River  R.  Co.,  67  Or.  538  (136 
Pac.  645,  49  L.  B.  A.  (N.  S.)  404) ;  Corvallis  etc.  R.  Co. 
V.  Portland  etc.  Ry  Co.,  84  Or.  524,  542  (163  Pac.  1173). 
9.  The  defendants  having  failed  to  make  a  defense 
in  the  Corrieri  case  after  they  were  noticed  to  do  so 
cannot  now  litigate  the  matters  which  were  the  subjects 
of  controversy  and  adjudicated  in  the  former  action. 
Where  a  party  against  whom  an  ultimate  liability  is 
claimed  is  fairly  and  fully  notified  of  the  claim,  and 
that  the  action  is  pending  and  given  full  opportunity 
to  defend  or  to  participate  in  the  defense,  if  he  then 
neglects  or  refuses  to  make  any  defense  he  may  claim 
to  have,  the  judgment  will  bind  him  in  the  same  way 
and  to  the  same  extent  as  if  he  had  been  made  party 
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to  the  record :  Oceanic  Steam  Nav.  Co.  v.  Campania 
TransatlaMica  Espanola,  144  N.  Y.  663  (39  N.  E.  360) ; 
Washington  Gaslight  Co.  v.  District  of  Columbia,  161 
U.  S.  316  (40  L.  Ed.  712,  16  Sup.  Ct.  564,  see,  also, 
Bose's  U.  S.  Notes). 

10,  11.  The  plaintiff  being  also  obliged  to  incur  the 
expense  of, $50  for  attorneys*  fees  in  defending  Cor- 
rieri  action,  the  amount  of  which  is  not  contested,  is 
entitled  to  recover  therefor.  The  judgment  in  the 
Corrieri  action  being  binding  upon  the  defendants,  it 
is  unnecessary  for  us  to  ascertain  whether  or  not  the 
exact  rule  as  to  damages  .was  applied  in  that  case,  as 
the  judgment  therein  has  become  final.  It  is  also  un- 
necessary to  consider  the  question  in  regard  to  the 
introduction  of  oral  evidence  as  to  what  was  said  in 
relation  to  the  crop  at  the  time  of  the  negotiations  be- 
tween the  plaintiff  and  defendants  for  the  sale  of  the 
ten-acre  tract,  as  the  written  covenant  in  the  deed  gov- 
erns in  the  premises. 

There  was  no  error  in  the  trial  court  holding  that 
the  defendants  are  bound  by  the  judgment  rendered 
against  plaintiff  in  the  action  instituted  by  Corrieri 
for  damages.  The  judgment  of  the  lower  court  is 
therefore  aflBrmed.  Affirmed. 

McBbide^  C.  J.,  and  Johns  and  Bennett^  JJ., 
concur. 
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Argued  Jime  24,   modified  Julj   1,  further   modified  on 

November  4,  1919. 

GEABER  V.  BOSWELL 

(181  Pae.  986;  185  Pae.  281.) 

Mortgaj^M— Future  AdTances— Sofllciency  of  Evidence^ 

1.  In  suit  to  foreclose  a  mortgage  for  future  advauees,  evidence 
Md  insufficient  to  establish  plaintiff's  right  to  more  than  $83.40  on 
an  amount  of  $250  claimed  by  plaintiff  to  have  been  paid  bj  tha 
original  mortgagee,  her  deceased  husband,  as  attorney  for  defendant 
mortgagor,  for  a  metallic  casket  for  the  remains  of  defendant's  hus- 
band. 

Hortgaga^— Fotiira  AdTancea. 

2.  In  suit  by  widow  of  attorney,  who  had  acted  for  defendant 
widow  ff  his  friend,  to  f orecloee  a  mortgage  given  by  defendant 
to  such  attorney  to  secuM  advances,  the  attorney  having  filed  a 
voucher  against  the  estate  for  an  amount  of  $50  claimed  to  have 
been  paid  for  exhuming  and  transporting  the  remains  of  defend- 
ant's husband  for  interment  elsewhere,  tho  additional  charge  of 
$111  shown  in  his  personal  account  against  the  widow,  who  inaated 
that  even  the  $50  cnarge  is  excessive,  should  be  eliminated. 

ON  BEHBABING. 

Appeal  and  Error— Modification  of  Opinion. 

3.  In  an  action  to  foreclose  a  mortgage,  where  it  appears  that 
the  note  which  the  mortgage  secured  was  given  to  cover  future  ad- 
vances, the  Supreme  Court  on  appeal  will  consider  the  action  as  one 
for  an  accounting  and  dispose  of  the  matter,  where  it  is  clear  that 
no  evidence  other  than  that  before  the  court  could  possibly  be  pro- 
duced in  another  formal  suit  for  an  accounting. 

Mortgages — ^Burden  of  Proof— Adyances  by  Mortgagee. 

4.  In  an  action  to  foreclose  a  mortgage  securing  a  note  given  to 
cover  future  advances,  the  burden  of  proof  rests  upon  the  plaintiff 
to*  establish  the  amount  of  money  advanced  to  the  defendant. 

Mortgagea-— Evidence  on  Foreclosure — litems  to  be  Considered. 

5.  In  an  action  to  foreclose  a  mortgage  securing  a  note  given 
to  cover  future  advances,  the  fact  that  mortgagor  shipped  mineral 
water  to  the  mortgagee  must  be  disregarded,  where  there  is  no  evi- 
dence as  to  the  quantity  of  water  shipped  or  its  market  value. 

From  Douglas :  Geoboe  F.  Skipwobth,  Judge. 

Department  1. 

This  is  a  suit  to  foreclose  a  mortgage  upon  real 
estate.    The  complaint  is  in  the  usual  form.    The 
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note  and  mortgage  were  both  executed  in  favor  of 
Thomas  F.  Graber,  who  subsequently  died,  leaving  a 
will  naming  his  widow,  the  plaintiff  herein,  as  his  sole 
legatee. 

The  answer  admits  the  execution  of  the  instruments 
upon  which  the  suit  is  based,  but  denies  that  they  were 
executed  for  a  valuable  consideration,  and  then  pleads 
aflSrmatively  that  defendant  is  the  widow  of  Benjamin 
D.  Boswell,  who  died  May  19, 1907,  and  who  for  a  long 
time  prior  to  his  death,  was  a  client  and  close  personal 
friend  of  Thomas  F.  Graber,  who  was  a  practicing 
attorney  at  law  in  Oakland,  California ;  that  Boswell, 
in  his  last  will  and  testament  had  appointed  Graber 
to  be  the  executor  thereof,  but  owing  to  the  fact  that 
Graber  was  a  resident  of  California,  he  could  not 
qualify  as  such  executor,  and  the  defendant  wias  there- 
fore appointed  administratrix  with  tiie  will  annexed, 
of  her  husband 's  estate.  She  then  retained  Graber  as 
her  legal  adviser  in  the  administration  of  the  estate, 
reljdng  implicitly  upon  him  faithfully  and  honestly  to 
direct  her  therein,  placing  special  confidence  in  him  by 
reason  of  his  intimate  friendship  for  her  deceased  hus- 
band. She  avers  that  Graber  represented  to  her  that 
it  would  be  necessary  for  her  to  have  some  ready 
money  wherewith  to  pay  the  debts  of  the  estate,  in- 
cluding a  mortgage  of  $700  due  to  the  State  Land 
Board  of  Oregon,  and  suggested  $1,000  as  the  sum 
necessary  to  be  raised,  but  later,  induced  her  to  exe- 
cute the  note  and  mortgage  above  mentioned,  in  the 
sum  of  $2,000.  She  further  asserts  that  he  promised 
to  protect  her  interests  and  that  she  would  only  be  re- 
quired to  pay  thereon  such  sums  as  should  be  there- 
after actually  advanced  by  him  for  such  purposes ;  that 
thereafter^  and  prior  to  the  final  settlement  of  the 
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estate,  the  defendant,  with  the  advice  of  Graber,  sold 
a  portion  of  the  real  estate  for  $2,000,  and  this  sum 
was  used  to  pay  the  $700  mortgage  to  the  State  Land 
Board,  and  all  of  the  debts  of  the  estate,  including  the 
expenses  of  administration,  leaving  a  surplus  after  all 
debts  were  paid,  and  that  all  claims  of  said  Graber 
against  the  estate  or  herself  have  been  fully  paid.  It 
is  further  alleged  that  she  has  repeatedly  sought  to 
obtain  a  settlement  and  adjustment  with  Graber,  but 
the  same  had  always  been  postponed  by  him,  and  she 
has  never  succeeded  in  securing  the  same. 

The  reply  admits  the  personal  friendship  and  pro- 
fessional relations  existing  between  Graber  and  Bos- 
well,  the  allegations  in  regard  to  the  appointment  of 
defendant  as  administratrix  of  her  husband's  estate, 
the  sale  of  certain  real  estate  for  $2,000,  and  the  em- 
ployment of  Graber  as  defendant's  legal  adviser,  but 
denies  generally  all  other  allegations  of  the  affirmative 
answer. 

A  trial  was  had,  resulting  in  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint,  and  defendant 
appeals.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Netmer  <&  Wimberly  and  Mr.  C.  L.  Golvin,  with 
an  oral  argument  by  Mr.  Carl  E.  Wimberly. 

BENSON,  J. — The  history  of  this  case  presents  an 
unfortunate  situation.  Thomas  F.  Graber,  the  payee 
named  in  the  note  and  mortgage,  was  a  lawyer,  having 
his  offices  in  Oakland,  California.  After  the  final  set- 
tlement and  distribution  of  the  Boswell  estate,  and 
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after  all  of  the  transactions  involved  in  the  present 
litigation,  he  died,  and  the  plaintiff,  being  his  widow, 
succeeded  to  his  interests.  She  evidently  knew  yery 
little  of  her  husband's  business  affairs  prior  to  his 
death,  and  there  is  no  one  else  who  can  supply  the  in- 
formation. If  the  defendant  ever  kept  any  connected 
record  of  her  financial  transactions,  it  is  not  before  us. 
Thomas^  F.  Graber  apparently  left  no  detailed  record 
of  his  financial  dealings  with  Mrs.  Boswell,  other  than 
an  account  book  which  was  found  among  his  effects  in 
his  oflSce,  after  his  decease.  Our  investigation  of  the 
facts  then,  is  confined  to  the  records  of  the  County 
Court,  in  the  matter  of  the  estate  of  B.  D.  Boswell, 
deceased,  the  book  accounts  and  canceled  checks  of 
Thomas  F.  Graber,  deceased,  and  the  parol  testimony 
of  Mrs.  Boswell.  After  a  careful  investigation  of  the 
entire  record,  we  are  impressed  with  the  fact  that 
there  is  no  evidence  of  any  conscious  bad  faith  upon 
the  part  of  any  of  the  parties  hereto,  or  of  any  desire 
to  deal  otherwise  than  in  perfect  honesty  and  fairness. 
1.  Prior  to  his  death,  which  occurred  on  May  19, 
1907,  B.  D.  Boswell  owned  certain  lands  in  Douglas 
County,  Oregon,  known  as  Boswell  Springs,  whereon 
he  conducted  a  hotel  which  was  to  some  extent  popular 
by  reason  of  the  reputed  medicinal  value  of  the  min- 
eral springs  situated  upon  the  premises.  For  several 
years  prior  to.May  19, 1907,  Thomas  F.  Graber,  a  prac- 
ticing attorney,  of  Oakland,  California,  had  been  a 
close  personal  friend  and  the  legal  adviser  of  Captain 
Boswell,  and  the  latter,  in  his  last  will  and  testament 
had  nominated  Graber  to  be  the  executor  thereof,  with- 
out exacting  any  bond  for  the  faithful  performance  of. 
the  duties  involved  therein.  Owing  to  the  fact  of  his 
being  a  resident  of  another  state  Graber  could  not 
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qualify  as  such  executor,  and  the  widow  and  sole 
legatee,  Emma  E.  Boswell,  received  letters  testamen- 
tary as  administratrix,  with  the  will  annexed,  and 
Graber  was  retained  by  her  as  her  legal  adviser. 
It  was  soon  discovered  that  while  the  claims  against 
the  estate  were  considerable,  the  only  ready  money 
amounted  to  no  more  than  $108.  After  her  husband 's 
death,  Mrs.  Boswell  continued  to  conduct  the  hotel 
with  some  success  until  the  summer  of  1908,  when  the 
buildings  were  destroyed  by  fire.  Thereafter,  Graber 
suggested  to  Mrs.  Boswell,  who  in  the  meanwhile  was 
living  in  Oakland,  California,  that  she  would  need 
money  to  meet  the  claims  against  the  estate,  as  well  as 
for  her  personal  requirements,  that  she  should  execute 
to  him  a  note  and  mortgage  for  $2,000,  upon  the  real 
estate,  out  of  which  claims  would  be  paid,  and  money 
provided  for  her  maintenance.  This  was  done  on 
October  22, 1908.  Subsequently,  a  portion  of  the  land 
.  was  released  from  the  lien  of  the  mortgage,  and  sold 
for  the  sum  of  $2,000.  On  September  1,  1909,  Graber 
mailed  to  Mrs.  Boswell  an  itemized  statement  of  the 
fund  thus  acquired,  from  which  it  appears  that  after 
paying  the  principal  and  accrued  interest  on  a  note  to 
the  State  Land  Board,  together  with  taxes  thereon, 
and  certain  obligations  of  Mrs.  Boswell 's,  there  was  a 
balance  of  $578.30,  which  he  paid  her  by  check.  This 
statement  disposes  satisfactorily  of  any  contention 
that  this  fund  was  applied  to  the  payment  of  any  other 
claims  of  Graber  against  Mrs.  Boswell,  and  brings  us 
to  the  definite  conclusion  that  any  other  advances 
made  to  her  or  in  her  behalf  were  directly  chargeable 
to  the  fund  provided  by  the  note  and  mortgage  which 
are  the  subject  of  this  suit.  These  items  were  kept  by 
Graber,  in  a  separate  and  distinct  account  in  his  day- 
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book,  and  consist,  first,  of  an  item  of  $976.64,  for  claims 
against  the  Boswell  estate,  which  had  been  paid  by 
him.  The  correctness  of  this  item  is  disputed  by  Mrs. 
Boswell,  who  testifies  that  of  the  $250  which  had  been 
paid  for  a  metallic  casket  for  the  remains  of  the  de- 
ceased, Mr.  Graber  paid  only  $83.40.  An  examination 
of  the  vouchers  filed  with  the  final  account  discloses 
that  the  claim  of  the  undertaker  shows  three  credits 
of  $50  each,  **by  check,'*  and  credits  for  poultry  and 
eggs,  and  a  cash  payment  of  $10,  all  at  dates  while 
Mrs.  Boswell  was  conducting  the  hotel  and  sanitarium. 
The  only  voucher  filed  by  Graber,  in  this  connection, 
is  for  the  balance  of  $83.40,  and  we  are  driven  to  the 
conclusion  that  plaintiff  has  not  established  her  right 
to  a  credit  of  more  than  $83.40  thereon,  by  a  prepond- 
erance of  the  evidence. 

2.  Another  item  is  that  lor  exhuming  and  transport- 
ing the  remains  of  Captain  Boswell  to  San  Francisco 
for  interment  at  the  Presidio.  This  item  is  set  out  in 
the  final  account  as  being  $50"  and  Mr.  Graber  filed  a 
voucher  therefor  in  that  amount.  But  we  also  find 
him  making  an  additional  charge  of  $111  therefor,  in 
his  personal  account  against  Mrs.  Boswell,  who  insists 
that  even  the  fifty-dollar  charge  is  excessive.  We 
think  the  item  of  $111  should  be  eliminated. 

The  remaining  items  going  to  make  up  the  consid- 
eration of  the  note  sued  upon,  consist  of  a  number  of 
sums  of  money  advanced  to  defendant  at  various  times, 
certain  bills  of  hers  paid  by  him,  and  the  sum  of  $500, 
which  constitutes  his  charge  for  legal  services,  and  $75 
as  traveling  expenses  necessarily  incurred  in  the  same 
connection.  We  are  satisfied  that  these  items  are  cor- 
!  rect  and  reasonable,  and  should  be  allowed. 
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Making  the  deductions  indicated  above,  the  amount 
of  the  decree  will  be  reduced  from  $3,364.44  to 
$2,934.83,  with  which  modification  the  decree  of  the 
trial  court  is  affirmed  without  costs  to  either  party  in 
this  court  Modified. 

MgBbide,  C.  J.,  and  Buenbtt  and  Habbis,.  JJ., 
concur. 


Former  opinion  modified  November  i,  1919, 

On  Reheabing. 

(185  Pac.  231.) 

On  rehearing  former  opinion  modified. 

Modified. 

Mr.  Oliver  P.  Coshow,  for  the  petition  for  rehearing, 

Messrs.  Neuner  dk  Wimberly  and  Mr.  C.  L.  Colvin, 
contra.  • 

BENSON,  J. — The  original  opinion  in  this  case  will 
be  found  in  181  Pac.  986,  where  a  statement  of  the' 
issues  may  be  found.  The  conditions  under  which 
both  parties  appear,  render  it  exceedingly  difficult  to 
arrive  at  a  satisfactory  solution  of  the  problems  pre- 
sented. Captain  Boswell,  a  retired  officer  of  the 
regular  army,  died  at  Boswell  Springs,  in  Douglas 
County,  on  May  19,  1907,  leaving  a  surviving  widow, 
who  is  the  defendant  here,  and  a  small  estate,  of  which 
the  principal  item  is  the  real  property  known  as  Bos- 
well Springs.  Captain  Boswell  left  a  will  in  which  he 
named  Thomas  F.  Graber  as  executor.  The  latter, 
being  a  resident  of  Oakland,  California,  where  he  was 
practicing  attorney,  could  not  qualify. as  executor,  by 
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reason  of  being  a  nonresident,  and  so,  the  widow,  Mrs. 
Emma  E.  Boswell,  was  appointed  administratrix  with 
the  will  annexed.    Mr.  Graber  had  been  the  intimate  '^ 

friend  and.  legal  adviser  of  the  deceased  for  many 
years,  and  npon  the  death  of  the  latter,  Graber  came 
at  once  to  Oregon  to  assist  the  "widoT^  assuming  the 
task  of  being  her  legal  adviser.  He  proceeded  to 
direct  and  manage  the  probate  of  the  estate,  which  was 
finally  closed  early  in  1909.  Thomas  F.  Graber  died 
on  September  2, 1914,  leaving  a  will,  naming  his  widow 
— ^the  plaintiff  herein — as  executrix. 

Upon  assuming  the  duties  of  legal  adviser  to  Mrs 
Boswell,  the  condition  of  her  estate  prompted  him  to 
advise  her  that  in  order  to  raise  money  for  her  imme- 
diate needs  and  in  paying  off  certain  indebtedness,  she 
should  give  him  her  note,  secured  by  mortgage  upon 
certain  of  the  real  estate,  and  he  would  advance  the 
necessary  funds.  This  was  subsequently  done,  the 
note  being  for  the  sum  of  $2,000,  with  interest  at  8  per  ' 
cent.  At  the  time  when  the  note  and  mortgage  were 
executed,  an  insignificant  amount  of/ money  had  been 
advanced  by  Mr.  Graber.  Subsequently  a  portion  of 
the  real  property  was  sold  for  $2,000,  cash. 

Mrs.  Boswell  continued  to  conduct  the  hotel  at  the 
mineral  springs  for  about  a  year  after  her  husband  ^s 
death,  when  it  was  destroyed  by  fire,  together  with  her 
account-books  and  all  business  memoranda,  and  she 
then  went  to  California,  where  she  has  since  resided. 
She  placed  implicit  confidence  in  her  legal  adviser,  and 
as  a  consequence  has  to  depend  very  largely  upon 
memory  for  any  evidence  of  their  business  trans- 
actions, and  this  source  of  information  is  necessarily 
unsatisfactory.  Mr.  Graber,  while  it  appears  that  he 
was  faithful  to  her  interests  (although  we  may  well 
question  his  judgment  in  some  particulars),  was,  to 
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say  the  least,  a  slovenly  bookkeeper  as  to  his  own 
affairs.  His  executrix  can  supply  us  with  no  informa- 
tion as  to  the  moneys  advanced  by  her  husband^^except 
a  carelessly  kept  and  pooriy  identified  day-book,  a  few 
canceled  checks,  and  what  may  be  discovered  from  the 
public  records  of  the  probate  court  in  the  matter  of 
the  Boswell  estate.  Counsel  for  defendant  urges  very 
strenuously  that  since  the  note  and  mortgage  were 
given  for  future  advances,  the  complaint  is  wholly  in- 
sufficient, in  that  it  seeks  a  recovery  upon  the  note 
itself  for  the  face  value  thereof,  basing  the  cause  of 
suit  upon  the  note,  instead  of  seeking  an  accounting  to 
determine  the  amount  of  money  advanced  thereon. 

3.  The  plaintiff  replies  to  this  question,  that  the 
answer  contains  a  positive  allegation  that  the  full 
amount  called  for  by  the  note  has  been  paid  out  of  the 
proceeds  of  the  sale  of  land  above  mentioned.  The  fact 
is,  as  disclosed  by  the  record,  that  at  the  time  issues 
were  joined,  both  litigants  were  groping  in  the  dark  as 
to  the  real  situation  of  affairs,  and  whatever  light  is 
now  available  to  them  or  to  the  court  is  developed  by 
the  evidence  given  upon  the  trial.  The  parties  are 
both  widows,  neither  of  whom  is  burdened  with  wealth, 
and  we  have  before  us  all  of  the  evidence  that  could 
possibly  be  produced  if  we  were  to  require  them  to  join 
issue  again,  in  a  formal  suit  for  an  accounting.  We 
shall  therefore  treat  the  case  as  a  suit  for  an«aocount- 
ing,  and  for  a  foreclosure  of  the  mortgage  to  secure 
the  amount  so  found  to  be  due.  The  items  discussed 
by  us  in  the  former  opinion  need  not  be  further  con- 
sidered. The  amounts  secured  by  the  mortgage  con- 
sist of  claims  against  the  Boswell  estate  paid  by  Graber 
and  such  sums  as  he  advanced  to  Mrs.  Boswell,  to- 
gether with  accrued  interest  on  these  items  from  the 
date  of  each  until  paid. 
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4.  Of  course,  the  burden  of  proof  reste  upon  the 
plaintiff  to  establish  the  amount  of  money  advanced  to 
the  defendant.  With  this  rule  of  law  in  mind,  we  have 
gone  over  the  evidence,  item  by  item.  It  would  be  un- 
profitable to  enter  upon  a  discussion  of  details.  We 
h^ve  considered  with  care  the  question  of  the  charge 
of  $500,  for  the  professional  services  of  Mr.  Graber, 
and,  under  all  of  the  circumstances,  we  cannot  say  that 
the  charge  is  unreasonable. 

5.  In  the  argument  upon  rehearing  there  was  some 
discussion  of  the  fact  that  during  Graber 's  lifetime, 
and  after  the  hotel  was  burned,  Graber  had  some  of 
the  mineral  water  shipped  to  him  at  Oakland,  Cali- 
fornia, for  which  there  has  been  no  accounting.  We 
are  unable  to  find  in  the  record  any  evidence  as  to  the 
quantity  of  water  so  shipped,  or  its  market  value,  if  it 
had  any,  and  it  is  evident  from  the  record,  that  no  liv- 
ing person  possessed  the  desired  information,  and  we 
are  compelled  to  disregard  this  contention. 

We  find,  from  the  evidence,  that  Mr.  Graber  paid 
$526.53,  of  the  claims  against  the  estate,  expended  $75, 
in  traveling  expenses  in  connection  with  the  probate, 
paid  $7.00  for  notarial  and  recording  fees,  and  plain- 
tiff is  entitled  to  recover  these,  together  with  $500,  at- 
torney's fees  in  probating  the  estate,  with  interest  to 
date,  amounting  in  all,  to  the  sum  of  $1,796.60.  In  addi- 
tion to  this,  he  advanced  money  to  the  defendant  in  the 
sum  of  $340.90,  which  with  interest  to  date,  amounts  to 
$566.98,  and  the  decree  will  therefore  be  for  the  total- 
sum  of  $2,363.58,  and  the  usual  decree  of  foreclosure. 
Neither  party  shall  recover  costs  in  either  court. 

FoBMEB  Opinion  Modified. 
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Argaed  October  2,  reversed  and  dismissed  Noyember  4,  1919. 

OAMMA  ALPHA  BLDO.  ASSN.  v.  EUGENE. 

(184  Pac.  973.) 

Mtinicipal  Coiporationa— ABsessments  Inclndliig  EngineefB  OhargM 
VaUd. 

1.  Where  an  ordinance  authorizing  the  opening  of  a  street  author- 
ized engineer's  charges  to  be  included  as  a  part  of  the  improvement, 
engineering  expenses  could  be  imposed  by  assessment,  altnough  the 
engineer  was  not  specially  employed  for  the  particular  improvement 
and  was  paid  a  regular  salary  by  the  city  from  the  general  fund. 

Municipal    Corporations— Improvement    Contract    Including    Fatnn 
BepaiiB  Does  not  Invalidate  Assessment. 

2.  A  contract  for  paving,  which  contained  provision  "that  the 
pavement  shall  be  free  from  any  defects  due  to  faulty  workmanship 
or  materials,  and  that  for  a  period  of  five  years  from  its  completion 
the  city  contractor  will  at  his  own  expense  repair  and  make  good 
any  defects  arising  from  such  faulty  materials,"  etc.,  was  not  in- 
valid as  being  a  contract  for  repairs  not  chargeable  to  private  prop- 
erty. 

Mnnidpal  Corporations — Contract  for  Paving  not  XTnlawful  Delega- 
tion of  Powers  to  Engineer. 

8.  Where  a  civil  engineer,  upon  request  of  city  officials,  has  pre- 
pared plans  and  specifications  for  contemplated  improvement,  and 
the  officials  enter  into  a  contract  for  the  construction  thereof,  there 
is  not  an  unlawful  delegation  to  the  engineer  of  the  right  to  decide 
what  are  necessary  details;  the  action  of  the  city  officials  in  enter- 
ing into  the  contract  making  the  plans  and  specifications  of  the 
engineer  their  own. 

Municipal   Corporations — ^Petitioner   for  Improvement   Estopped  to 
Attack  Assessment. 

4.  Where  an  abutting  property  owner  petitions  the  city  council 
to  pave  a  street,  the  action  of  the  council  in  contracting  for  and 
making  the  improvement  is  conclusive,  and  the  petitioner  cannot 
complain  that  the  cost  of  the  improvement  exceeds  the  benefits. 

Municipal  Corporations — ^Paving  Assessment  on  Property  Fronting 
on  Two  Streets. 

5.  One  owning  property  on  a  corner  abutting  upon  one  street 
90  feet  and  on  another  240  feet  cannot  maintain  that  his  property 
does  not  front  upon  the  street  on  the  long  side  of  his  property,  and 
that  he  is  not  liable  for  the  burden  imposed  by  paving  of  such 
street  under  a  charter  providing  that  each  lot  or  part  of  lot  abut- 
ting a  street  or  alley,  graded,  improved  or  repaired  shall  be  liable 
for  the  full  cost  of  making  the  same  upon  the  half  of  the  street 
or  alley  in  front  or  abutting  upon  it,  but  that,  when  the  land 
adjacent  to  such  street  shall  not  have  been  laid  off  into  lots  or 
blocks,  then  the  cost  of  the  improving  such  street  shall  be  assessed 
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to  the  owner  or  o^era  of  Bach  land  within  160  feet  of  inch  im- 
proved street. 

Municipal  OorporationB— Aflsessments  for  ImproyementB  not  Objec- 
tionable Became  Contract  Provided  for  Eigbt-bonr  Day* 

6.  In  view  of  Laws  of  1913,  page  11,  expressly  forbidding 
a  municipality  either  directly  or  through  a  contractor  to  require 
more  than  eight  hours  per  day  or  forty-eight  hours  per  week  from 
any  employee,  one  aseessed  for  an  improvement  cannot  maint-ain 
that  city  had  no  right  to  limit  the  employment  of  laborers  for  more 
than  eight  hours  per  day  in  its  contract  for  the  improvement. 

Easement*— Not  Interfering  with  Bi^tht  of  Owner  to  Use  BolL 

7.  The  conveyance  of  an  easement  in  land  does  not  pass  the 
title  or  interfere  with  the  right  of  the  owner  of  the  soil  to  occupy 
it  for  any  purpose  not  inconsistent  with  the  easement. 

Waters  and  Watercourses— Bight  of  Owner  to  Improye  Easements 
Appurtenant  to  Mill-race. 

8.  Where  owner  of  mill-race  had  an  easement  in  property  along 
the  side  of  the  race  in  that  it  had  the  right  to  widen  the  same  when 
necessary,  abutting  owner,  who  undertakes  to  improve  and  occupy 
the  land  abutting  on  the  mill-race,  is  not  a  trespasser,  unless  his 
occupation  or  improvement  is  such  as  interferes  with  the  operations 
of  the  owner  of  the  mill-race. 

Municipal    Corporationft— Betaining   Wall   Improvements    Built    on 
Property  Subject  to  Easement. 

0.  A  contract  of  a  city  for  the  paving  of  a  street  was  not  in- 
valid by  reason  of  the  required  construction  of  a  retaining  wall  at 
the  end  of  the  street  abutting  upon  a  mill-race,  although  the  owner 
of  the  mill-race  had  an  easement  on  the  property  where  the  retain- 
ing wall  was  built,  in  that  it  had  a  right  to  widen  and  deepen  its 
mUl-race.  ^ 

Municipal  Corporations— Departure  from  Contract  for  Improvement. 

10.  Where  a  city  was  authorized  to  pave  a  street  which  ran  to 
the  banks  of  a  mill-race,  the  construction  of  a  retaining  wall  at  the 
end  of  the  street  abutting  on  the  mill-race  was  not  a  departure  from 
the  purpose  of  the  improvement,  although  made  for  the  whole  width 
of  the  street,  for  the  purpose  of  also  supporting  a  fill  for  side- 
walks that  might  be  constructed. 

From  Lane:  James  W.  HamiltoNi  Judge. 

Department  1. 

This  is  a  suit  to  remove  a  cloud  from  the  title  to  real 
estate.  It  is  founded  upon  the  action  of  the  municipal 
authorities  of  the  City  of  Eugene  in  paving  that  por- 
tion of  Alder  Street  in  Eugene  from  its  intersection 
with  Eleventh  Avenue,  north  to  the  mill-race.    The 
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plaintiff  claims  to  be  the  owner  of  a  piece  of  land  with 
a  frontage  of  90  feet  on  Eleventh  Avenue,  and  about 
240  feet  abutting  on  Alder  Street.  The  validity  of  the 
assessment  for  such  street  improvement  is  attacked  by 
the  complaint  upon  several  grounds,  which  will  be  spe- 
cifically mentioned  in  the  opinion  of  the  court.  The 
defendant's  answer  after  denying  the  allegations  of 
the  complaint,  sets  up  several  affirmative  defenses,  the 
first  of  which  is,  that  at  all  the  times  mentioned  in  the 
complaint,  the  property  claimed  by  the  plaintiff  was 
and  still  is  owned  by  W.  E.  Brown,  as  disclosed  by 
the  deed  records  of  Lane  County.  The  answer  then 
recites  the  various  proceedings  by  ordinance  and 
otherwise,  of  the  municipal  authorities  in  making  the 
improvement,  the  further  fact  that  plaintiff  and  W.  E. 
Brown  had  knowledge  of  all  the  proceedings  and  urged 
the  awarding  of  the  contract  and  the  construction  of 
the  work  according  to  the  plans  and  specifications,  and 
that  after  the  levying  of  the  assessment  therefor, 
W.  E.  Brown  made  application  to  be  allowed  to  pay 
such  assessment  in  ten  annual  installments,  under  the 
terms  of  what  is  generally  known  as  the  Bancroft 
Bonding  Act,  and  in  such  application,  agreed  as 
follows : 

**In  consideration  thereof,  and  in  pursuance  of  the 
provisions  of  said  act  aforesaid,  I  hereby  expressly 
waive  all  or  any  irregularity  or  defect,  jurisdictional 
or  otherwise,  in  the  proceedings  to  improve  said  street, 
or  lay  said  sewer,  and  in  the  apportionment  and  assess- 
ment of  the  cost  thereof  on  the  property  affected 
thereby. ' ' 

It  is  then  alleged, that  because  plaintiff  permitted 
and  allowed  Brown,  holding  the  record  title,  to  man- 
age, control  and  exercise  dominion  over  the  land,  in 
regard  to  this  improvement,  the  plaintiff  should  be  es- 
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topped  from  contesting  the  validity  of  the  assessment. 
Any  further  development  of  the  pleadings  which  may 
be  necessary  to  the  consideration  of  the  case  will  be 
found  in  the  opinion.  Upon  the  trial,  there  was  a 
decree  for  the  plaintiff,  declaring  the  assessment  void 
and  enjoining  its  collection.    Defendant  appeals. 

Bevebsed  and  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H.  Foster. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  L.  M.  Travis  and  Mr.  A.  K.  Meek,  with  an  oral 
argument  by  Mr.  Travis. 

BENSON,  J.— The  plaintiff 's  attack  upon  the  validity 
of  the  assessments  is  first  based  upon  the  fact  that  it 
includes  a  charge  of  5  per  cent  of  the  contract  price  of 
the  work  for  engineering  expenses.  The  initial  ordi- 
nance in  the  proceeding  contains  this  clause : 

**And  there  shall  be  included  as  a  part  of  said  im- 
provement, engineer's  charges  not  to  exceed  five  (5%) 
per  cent  of  the  contract  price  and  when  said  cost  shall 
be  assessed  the  same  shall  be  a  lien  upon  the  property 
80  benefited,  etc.*' 

1.  It  appears  from  the  testimony  that  the  engineer 
was  not  specially  employed  for  this  particular  job,  but 
was  a  regularly  employed  and  salaried  official  of  the 
city,  whose  compensation  was  not  dependent  upon  the 
collection  of  the  assessments  for  this  particular  im- 
provement. Plaintiff  and  defendant  both  cite  and  rely 
upon  the  cases  of  Smith  v.  Portland,  25  Or.  297  (35-  Pac. 
665),  and  Giles  v.  Rosehurg,  82  Or-  67  (160  Pac.  543). 
In  neither  of  these  cases  is  the  compensation  of  a  reg- 
ular, salaried  oflScial  involved.  In  the  former,  an  over- 
seer was  specially  employed  to  oversee  the  construction 


84  Oamma  Alpha  Bldo.  Assn.  v.  Eugene.     [94  Or. 

of  a  sewer,  and  neither  in  the  charter  nor  in  the  ordi- 
nance,  was  there  any  provision  for  such  a  charge,  hence 
it  was  held  that  such  expense  could  not  properly  be 
charged  against  the  property  benefited.  In  the  latter 
case  the  engineer  did  not  receive  a  regular  salary,  but 
was  paid  a  stated  daily  compensation  for  the  services 
rendered,  and  received  his  remuneration  in  the  war- 
rants drawn  upon  the  general  fund,  and  not  from  funds 
arising  from  the  assessment  for  the  particular  work 
upon  whicih  he  was  employed  In  this  case,  like  the 
first,  there  was  nothing,  either  in  the  charter  or  the 
ordinance  under  which  the  improvement  was  made, 
authorizing  such  expense  to  be  charged  against  the 
property.  The  latter  case,  therefore,  holds,  as  did  the 
former,  that  in  the  absence  of  authorization  by  ordi- 
nance, such  expense  could  not  be  imposed  by  assess- 
ment. In  the  case  at  bar,  however,  the  ordinance  ex- 
pressly  authorizes  it,  and  it  is  therefore  a  valid  charge, 
unless  it  be  excluded  by  reason  of  the  fact  that  the  en- 
gineer receives  a  regular  monthly  salary,  which  we 
may  fairly  infer  is  paid  from  the  general  fund.  If 
this  were  a  new  question  with  this  court,  it  might  be 
necessary  to  consider  the  authorities  in  other  jurisdic- 
tions, but  the  matter  is  conclusively  settled  in  the  case 
of  Irela/n  v.  City  of  Portland,  91  Or.  471  (179  Pac. 
286),  wherein  it  is  held  that  such  a  provision  in  an 
ordinance  is  valid,  even  where  the  city  oflScial  is  paid  a 
regular  salary. 

2.  Plaintiff  further  contends  that  the  assessment 
was  invalid,  because  the  contract  for  the  improvement 
contains  the  following  clause: 

*  *  The  contract  further  agrees  that  the  payment  shall 
be  free  from  any  defects  due  to  faulty  workmanship  or 
materials  and  that  for  a  period  of  five  years  from  its 
completion,  the  said  contractor  will,  at  his  own  ex- 
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pense,  repair  and  make  good  any  defects  arising  from 
such  faulty  materials  or  workmanship  and  due  to  the 
proper  use  of  such  pavement  as  a  rpadway. '  * 

It  insisted  that  this  is  a  contract  for  repairs  which 
should  not  be  charged  to  private  property.  This  co^i- 
tention  is  not  sustained  by  the  language  of  the  clause 
quoted  and  is  completely  answered  in  the  case  of  Allen 
V.  Portland,  35  Or.  420  (58  Pac.  509). 

3.  The  next  objection  is,  that  the  council  exceeded 
its  powers  in  delegating  to  the  city  engineer  the  right 
to  decide  what  are  necessary  details  of  the  improve- 
ment, such  as  inlets,  retaining  walls,  etc.  This  point 
is  not  well  taken.  The  oflScers  of  a  city  employ  a  civil 
engineer  for  the  very  purpose  of  relying  upon  his 
special  training  and  skill,  to  advise  them  as  to  the 
necessary  details  of  a  contemplated  improvement,  and 
when,  upon  their  request,  he  has  prepared  plans  and 
specifications  for  the  same,  and  they  enter  into  a  con- 
tract for  the  construction  thereof,  they  thereby  adopt 
and  approve  them  and  make  them  their  own. 

4.  It  is  then  argued  that  the  cost  of  the  improvement 
exceeds  the  benefits,  and  that  this  invalidates' the  as- 
sessment. The  complaint  does  not  charge  fraud;  \lie 
evidence  discloses  that  plaintiff's  property  abuts  upon 
the  pavement  for  a  distance  of  240  feet,  in  addition  to 
which,  plaintiff  petitioned  the  city  council  to  make  the 
improvement.  Under  these  circumstances  the  action 
of  the  council  in  the  premises  is  conclusive:  Colby  v. 
City  of  Med  ford,  85  Or.  485  (167  Pac.  487). 

5.  The  next  ground  of  attack  upon  the  assessment  is 
plaintiff's  theory  that  its  property  does  not  front  upon 
Alder  Street  and  is  therefore  not  liable  to  the  burden. 
This  theory  is  based  upon  the  language  of  the  charter, 
Section  71  of  which  reads  thus: 


/ 
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''Each  lot  or  part  of  lot  abutting  a  street  or  alley 
graded,  improved  or  repaired/ shall  be  liable  for  the 
full  cost  of  making  the  same  upon  the  half  of  the  street 
or  alley  in  front  of  and  abutting  upon  it;  *  *  But 
when  the  land  adjacent  to  said  street  shall  not  have 
been  laid  off  into  lots  and  blocks,  then  the  cost  of  im- 
proving such  streets  shall  be  assessed  to  the  owner  or 
owners  of  the  land  lying  within  one  hundred  and  sixty 
feet  of  such  improved  street. ' ' 

The  evidence  discloses  the  plaintiff's  land  has  not 
been  laid  off  into  lots,  although  it  has  a  frontage  of 
90  feet  on  Eleventh  Street  and  about  240  feet  on 
Alder  Street,  being  a  comer  tract.  The  contiguous 
land  west  of  plaintiff's  tract  is  subdivided  into  lots 
and  blocks.  We  cannot  see  how  the  plaintiff's  inter- 
pretation of  Section  71  can  be  justified.  The  prop- 
erty being  a  comer,  at  the  intersection  of  two  streets 
is  intended,  by  the  statute,  to  bear  its  portion  of  the 
improvement  of  both  streets,  and  this  would  be  equally 
true,  if  plaintiff's  tract  extended  westerly  160  feet  in- 
stead of  90.  Plaintiff  relies  upon  the  case  oi  Rooney 
V.  Toledo,  9  Ohio  C.  C.  267,  to  support  its  theory. 
That  case  differs  from  the  one  at  bar,  in  that  the  stat- 
ute under  which  that  decision  was  rendered  provided 
for  assessing  the  property,  not  by  the  benefits  accru- 
ing, but  by  the  front  foot,  and  the  court  held  that 
upon  paving  the  side  street,  the  frontage  of  the  comer 
lot  should  be  limited  to  that  portion  of  its  length 
which  would  equal  the  length  of  its  end  or  front  on 
the  intersecting  street.  Here,  the  statute  declares 
that  the  burden  shall  be  borne,  for  one  half  of  the 
paving  by  the  property  in  front  of  and  abutting  upon 
it.  In  City  of  Springfield  v.  Green,  120  HI.  269  (11 
N.  E.  261),  the  ordinance  directed  that — 

The  tax  shall  be  *' levied,  assessed  and  collected  upon 
and  from  the  real  estate,  lots,  parts  of  lots,  and  tracts 
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of  land  abutting  npon  the  line  of  said  streets  so 
ordered  to  be  paved  in  proportion  to  the  frontage 
thereof  upon  the  streets,  or  parts  of  streets,  and  alleys 
ordered  to  be  paved,  as  aforesaid.*' 

The  appellant  there  contended  that  sinoe  the  side 
of  his  property  adjoined  the  improvement,  it  was  not 
liable  to  assessment.  The  court,  in  its  opinion,  con- 
cluded thus : 

"The  whole  of  the  ordinance  considered,  we  have  no 
doubt  that  the  word  [abutting]  was  intended  to  apply 
to  lots  whose  sides  as  well  as  ends  wdre  bounded  by 
the  line  of  the  streets  to  be  improved,  and  that  where 
the  streets  in  front  and  at  the  side  were  both  to  be 
pav^,  it  was  the  intention  of  the  council  that  the 
corner  lot  should  bear  one  half  of  the  expense  of  the 
improvement  in  front  of  the  side  as  well  as  of  the  end 
of  the  lot.  Any  other  construction  of  the  ordinance 
would  leave  no  provisions  whatever  for  paying  for  the 
pavement  of  those  parts  of  the  streets  directed  to  be 
improved,  which  lie  in  front  of  the  sides  of  lots  located 
on  the  line  of  said  streets.*' 

We  can  see  no  escape  from  the  logic  of  this  deduc- 
tion arid  hold  that  in  this  resneo.t  plaintiff 's  property 
was  properly  assessed. 

6.  It  is  further  urged  that  the  city  had  no  right  to 
limit  the  employment  of  laborers  for  more  than  eight 
hours  per  day,  in  its  contract  for  the  paving.  It  is 
enough  to  say,  that  Chapter  1,  Laws  of  1913,  expressly 
forbids  a  municipality  either  directly  or  through  a 
contractor  to  require  more  than  eight  hours  per  day, 
or  forty-eight  hours  per  week,  from  any  employee,  and 
inserting  such  a  clause  in  the  contract  the  defendant 
was  simply  obeying  a  compulsory  statute. 

7-9.  The  serious  contention  of  the  parties  upon  this 
appeal  arises  in  regard  to  what  plaintiff  styles  a 
''bridge  abutment^'  and  which  is  termed  by  the  defend- 
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ant  a  *' retaining  wall/^    The  evidence  qnite  clearly 
establishes  the  fact  that  it  is  a  retaining  wall. 

A  certain  mill-race,  flowing  in  a  westerly  direction, 
crosses  Alder  Street  at  a  right  angle.  The  street  pav- 
ing was  extended  to  the  water's  edge  at  this  mill-race 
and  at  that  point  a  concrete  retaining  wall  was  con- 
strncted,  across  the  street  to  support  a  fill  behind  it, 
npon  which  the  paving  was  laid.  The  complaint 
pleads  a  decree  of  this  court  in  the  case  of  Patterson  v. 
Chambers  Power  Co.,  81  Or.  328  (159  Pac.  568),  and 
Eugene  v.  Chambers  Power  Co.,  81  Or.  352  (159  Pae. 
576).  In  those  cases,  the  one  issue  pertained  to  the 
right  of  the  defendant  to  widen  the  same  mill-race  that 
crosses  Alder  Street  as  above  stated.  Plaintiff  insists 
that  under  the  decree  in  those  cases,  the  defendant  be- 
came a  trespasser,  and  exceeded  its  power,  when  it 
constructed  the  retaining  wall  and  did  some  paving 
within  the  limits  wherein  the  decree  authorized  the 
owners  of  the  canal  to  widen  the  same.  Turning  to 
the  opinion  of  this  court  in  the  case  of  Patterson  v. 
Chambers  Power  Co.,  upon  which  the  decr^  in  the 
Eugene  case  is  founded,  we  find  that  the  rights  of  the 
Chambers  Power  Oo.  and  its  successors  are  traced  to 
a  certain  warranty  deed,  containing  a  clause  which 
reads  as  follows : 

**  Together  with  the  water-power  upon  said  premises 
with  the  right  of  way  over  Shaw 's  land  claim  to  bring 
all  the  water  that  may  be  required  to  run  the  mills  , 
thereon,  and  all  other  mills  or  machinery  that  may  at 
any  time  or  times,  be  placed  upon  the  above  described 
premises  of  whatever  kind  or  nature ;  also  the  right  to 
dig  the. present  raceway  as  wide  and  deep  as  may  be 
necessary,  and  to  bank  the  dirt  and  stone  on  either 
side;  also  to  include  sufficient  dirt  and  stone  lying 
adjacent  to  the  dams  for  the  purpose  of  keeping  them 
In  repair." 


Nov.  1919.]     Gamma  Ai^pha  Bldg.  Assn.  v,  Eugene.        89 

The  decree  of  this  court  permits  the  owners  of  the 
mill-race  to  widen  it  so  as  to  bring  it  up  to  fifty  feet  in 
width.  Such  decree  has  not  yet  been  utilized  by  the 
owners,  and  the  width  of  the  canal  remains  as  before, 
while  the  adjacent  land  owners  are  still  using  their 
land  to  the  water's  edge.  As  was  very  properly  said 
by  this  court  in  that  case : 

*  *  The  conveyance  of  an  easement  over  land  does  not 
pass  the  title  or  interfere  with  the  right  of  the  owner 
of  the  soil  to  occupy  it  for  any  purpose  not  inconsistent 
with  the  easement;  Washburn,  Easements  (3  ed.),  3,  9; 
Goddard,  Easements,  4.  It  follows,  therefore,  that  the 
plaintiffs  who  are  successors  of  Shaw,  had  a  perfect 
right  to  occupy  and  improve  their  land  adjoining  the 
ditch,  so  long  as  such  occupation  or  improvement  did 
not  interfere  with  the  operations  of  defendants.  '  De- 
fendants were  never  in  a  position  to  bring  ejectment 
or  trespass  against  them  until  they  were  in  a  position 
to  show  that  the  use  of  the  adjoining  land  was  neces- 
sary, and  that  the  growth  of  manufacturing  business 
upon  the  23-acre  tract  made  it  essential  for  them  to 
widen  the  ditch  to  procure  additional  power.'' 

It  follows  that  the  city  had  a  perfect  right  to  extend 
its  paving,  and  construct  its  retaining  wall,  where  it 
did.  It  may  be,  that  at  some  future  time,  the  owners 
of  the  mill-race  may  require  the  destruction  of  a  por- 
tion of  this  improvement,  but  that  possibility  cannot 
concern  the  present  paving,  for  the  city  is  not  required 
to  keep  hands  off  of  its  streets  until  some  uncertain 
time  when  the  owners  of  the  viaduct  may  see  fit  to  en- 
large thieir  plant. 

10.  It  is  also  urged  that  the  city  built  more  of  the 
retaining  wall  than  was  necessary  to  support  the  pav- 
ing. The  evidence  discloses  that  while  the  portion  of 
the  street  which  is  paved  is  only  24  feet  wide,  the  re- 
taining -wall  is  the  full  width  of  the  street    The  city 


90  State  v.  Fbasieb.  [94  Or. 

engineer  testified  that  this  was  done  with  a  view  of 
making  a  permanent  improvement  of  it,  and  to  enable 
the  fill  to  support  sidewalks  when  they  should  be 
ordered.  We  think  this  to  be  a  proper  method  of  con- 
struction and  not  a  departure  from  the  purpose  and 
proposed  extent  of  the  improvement 

The  decree  of  the  lower  court  is  reversed  and  one 
wiU  be  entered  here  dismissing  the  suit. 

Bevebsed  and  Dismissed. 

McBbide,  C.  J.|  and  Bubkett  and  Bennett,  JJ., 
concur. 


Argaed  April  9,  afirmed  April  29,  rehearing  denied  Narember  12, 

1919. 

STATE  V.  FBASIEB.* 

(180  Pae.  521.) 

Orlmlnal  Law-^nrlBdlction. 

1.  Where  a  conrt  has  jnrisdiction  of  a  crime  a  statnte  simply 
conferring  same  jurisdiction  on  another  court  does  not  deprive  for- 
mer of  its  jurisdiction,  in  absence  of  an  express  provision  or  clear 
implication  to  that  effect,  but  merely  confers  concurrent  jurisdic- 
tion. 

Criminal  Law— Federal  Jurisdiction. 

2.  The  criminal  jurisdiction  of  federal  courts  is  confined  to  crimes 
under  federal  statutes  except  as  to  common-law  offenses  committed 


•On  necessity  in  indictment  for  forgery  or  uttering  forged  instru- 
ment of  naming  person  to  whom  instrument  was  passed,  see  note  in 
31  L.  &.  A.  (N.  S.)  1046. 

Authorities  passing  on  the  question  as  to  whether  making  or  al- 
tering mere  memorandum  in  the  nature  of  a  receipt  or  acquittance 
constitutes  forgery  are  collated  in  a  note  in  54  L.  B.  A.  794. 

On  power  of  legislature  to  provide  for  indictment  in  county  or 
district  other  than  where  crime  alleged  to  have  been  committed,  see 
note  in  7  L.  B.  A.  (N.  &)  669. 

As  to  who  is  within  protection  of  provision  of  Bankruptcy  Act 
as  to  use  in  criminal  proceeding  of  testimony  given,  by  bankrupt, 
see  note  in  K  B.  A*  1917B,  614.  Bspobteb.  . 
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on  the  high  seas,  or  in  places  or  districts  within  the  states  which 
have  been  ceded  to  the  United  States^  and  which,  when  the  crim^ 
was  committed,  were  under  the  exclusive  jurisdiction  of  the  United 
States.     I 

Criminal    Law-— Jmisdictioii — Offenses   Against    State    and   tTnlted 
States. 

8.  Offenses  which  are  directed  against  the  sovereignty  of  the 
state  or  which  affect  its  papulation  are  within  the  jurisdiction  of 
the  state  courts,  although  such  offenses  may  also  be  directed  against 
the  sovereignty  of  the  federal  government,  and  may  be  thus  within 
the  jurisdiction  of  both  the  federal  and  the  state  courts. 

Orimlnal  Law-HJnrisdictiQn  of  State  Court — ^Forgery. 

4.  "Where  the  uttering  of  a  forged  receipt  constituted  forgery 
under  the  laws  of  the  state,  the  jurisdiction  of  the  state  court  is 
not  ousted  by  the  fact  that  the  same  acte,  consisting  of  uttering  and 
publishing  a  forged  instrument  to  a  referee  in  bankruptcy  appointed' 
by  the  federal  courts  ta<d  also  an  offense  under  the  laws  of  the 
United  States. 

Forgery— Indictment— Purport  of  Instrument. 

5.  Where  an  indictment  for  forgery  described  a  false  and  forged 
"writing,  check,  receipt  and  instrument,  being  in  the  form  of  and 
purporting  to  be  an  indorsed,  canceled  and  paid  check,  and  being  in 
the  words  and  figures  as  follows,  to  wit,"  followed  by  a  copy  of  the 
check  with  the  indorsement,  words,  figures  and  marks  thereon,  it 
was  not  essential  that  the  words  "purporting  to  bear  the  indorse- 
ment of,"  should  be  employed. 

Forgery— Indictment— Legal  Efficacy  of  Instrument. 

6.  In  an  indictment  for  uttering  a  forged  receipt,  it  should  ap: 
pear  from  the  indictment  that  the  receipt  is  prima  facie  capable  of 
being  used  as  legal  proof  in  some  way. 

Forgery — "Beceipt"— Canceled  Check. 

7.  A  canceled  check  or  check  indorsed  and  stamped  "Paid''  may 
oe  the  subject  of  forgery  under  Section  IQdG,  L.  O.  L.,  such  an  in- 
strument serving  in  the  businese  world  as  a  voucher  or  receipt  for 
the  payment  of  the  amount  of  money  named  in  the  ehpAV. 

Indictment  and  Information— Statutory  Offense. 

8.  It  is  the  general  rule  that,  if  an  indictment  is  based  upon  A 
statute,  it  is  sufficient  if  it  follows  the  wording  thereof. 

Forgery — ^Indictment — ^Name  of  Person  Defrauded. 

9.  Under  Section  1996,  L.  O.  L.,  an  indictment  for  uttering  a 
forged  receipt  need  not  state  the  name  of  the  person  defrauded. 

Forgery — ^Indictment — ^Proof. 

10.  It  being  alleged  in  an  indictment  that  a  forged  cheek  was 
published  to  A.,  as  a  referee  in  bankruptcy^  it  was  necessary  for  the 
proof  to  show  the  same. 
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Forgery — Evidence. 

11.  Under  an  indictment  for  uttering  a  forged  canceled  check  as 
a  receipt,  alleging  that  it  was  published  to  A.  as  referee  in  bank- 
ruptcy, it  was  proper  for  the  state  to  show  that  A.  wa3  acting 
as  a  referee  in  bankruptcy  by  appointment  of  the  federal  court,  and 
to  introduce  evidence  of  the  proceedings  in  bankruptcy  in  the  bank- 
rupt estate  of  the  defendant,  as  part  of  the  circumstances  of  the 
transaction  relating  to  the  canceled  check. 

Forgery — ^Indictment — Tenor  of  Instrument. 

12.  Under  Section  1996,  L.  O.  L.,  relating  to  forgery,  it  was  not 
necessary  to  set  out  the  tenor  of  the  instrument  alleged  to  be  forged, 
in  view  of  page  1013,  Form  15,  L.  O.  L. 

Forgery — ^Indictment — ^Name  of  Person  Defrauded. 

'  13.  Under  Section  2004,  L,  O.  L.,  the  name  of  the  person  de- 
frauded need  not  be  inserted  in  an  indictment  for  uttering  a  forged 
receipt. 

Forgery— Indictment— Legal  Efficacy  of  Instrument. 

14.  An  averment  in  an  indictment  for  uttering  a  forged  receipt 
in  the  form  of  a  canceled  check,  indorsed  and  stamped  ''Paid,''  etc., 
that  the  instrument  was  published  to  A.,  as  referee  in  bankruptcy, 
as  a  receipt  and  as  evidence  of  the  payment  of  a  debt,  was  all  the 
extrinsic  facts  necessary  to  set  out,  in  addition  to  the  instrument 
itself,  to  show  that  the  receipt,  if  it  was  genuinoi  would  be  of  force 
as  legal  proof. 

Forgery— Indictment— Extrinsic  Siatter. 

15.  In  an  indictment  for  uttering  a  forged  instrument,  where  the 
meaning  of  the  transaction  can  be  sufficiently  extracted  from  the 
instrument  itself,  it  is  not  necessary  to  state  matters  of  evidence 
so  as  to  make  out  more  fully  the  charge. 

Indictment  and  Information — Certainty. 

16.  Under  Section  1449,  L.  O.  L.,  an  indictment  will  not  be  held 
insufficient  where  the  acts  charged  as  a  crime  were  displayed  with 
such  degree  of  certainty  as  to  fully  inform  defendant  of  nature  of 
offense  with  which  he  was  charged,  and  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended  and  to  prepare  for  his 
defense. 

Forgery — ^Indictment — ^Receipt. 

17.  A  receipt  for  money  paid  is  not  snch  instrument  that  an  in- 
debtedness from  the  person  to  wl<om  it  purports  to  be  given  to  the 
maker  of  it  need  be  shown  in  an  indictment  for  uttering  a  forged 
receipt,  because,  if  in  fact  there  were  no  such  indebtedness,  still  the 
party  giving  it  would  be  liable  for  the  money  acknowledged  to  have 
been  received. 

Forgery-— Alteration  of  Instrument. 

18..  One  who  alters  a  genuine  instrument  may  be  charged  with 
forgery  of  the  entire  instrument. 
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Criminal  Law— Wei^bt  of  Evidence — ^Review. 

19.  It  is  not  the  province  of  the  Snpreme  Court  on  appeal  in  a 
criminal  case  to  consider  the  weight  of  the  evidenee.  ^ 

Forgery—- Uttering  Instrument — ^Eyldenee — ^Directed  Verdict. 

20.  In  a  prosecution  for  nttering  a  forged  receipt,  namely,  a  can- 
celed check  stamped  "Paid''  and  indorsed,  held,  that  evidence 
strongly  supported  a  conviction,  so  that  a  request  to  direct  a  ver- 
dict of  acquittal  was  properly  denied. 

Forgery— Instmctiona. 

21.  In  a  prosecution  for  uttering  a  forged  receipt,  namely,  a 
canceled  check  stamped  "Paid,"  and  indorsed,  an  instruction  rela- 
tive to  the  theory  of  the  state  that  the  indorsement  was  forged  on 
a  cheek,  and  that,  taken  together  with  the  check,  it  operated  and 
was  used  as  a  receipt  for  ^oney  paid,  held  properly  to  submit  the 
issues  in  the  case. 

Criminal  Lawi — Orders  Appealable— Motion  for  New  Trial  / 

22.  General  Laws  of  1915,  page  96,  amending  Section  548, 
K  O.  La.,  so  as  to  allow  an  appeal  from  an  order  setting  aside  a 
judgment  and  granting  a  new  trials  does  not  apply  to  criminal  ac* 
tions. 

Criminal  Law— Appeal— ^BxceptionB. 

23.  In  a  prosecution  for  uttiering  a  forged  receipt,  accused  can* 
not  complain  that  account-books,  exhibits  in  the  case,  were  removed 
from  courtroom  during  argument,  where  it  appeared  that  they  were  re- 
turned, and  an  offer  made  by  counsel  for  the  state  to  have  them  sent 
to  the  jury  while  they  were  deliberating,  but,  objection  being  made 
by  defendant's  counsel,  they  were  not  so  disposed  of;  no  exception 
having  been  taken  in  regard  to  the  matter  nor  any  ruling  having 
been  made.  / 

ON  PETITION  FOB  BEHEABING. 

Bankruptcy — Testimony  of  Bankrupt  Used  Against  Him  In  Orlnu 
Inal  Prosecntlon. 

24.  Bankruptcy  Act  of  1898,  Section  7  (U.  S.  Comp.  Stats.  Section 
9591),  providing  that  no  testimony  given  by  bankrupt  shall  be 
offered  against  him  in  any  criminal  proceeding,  does  not  apply  to  the 
language  and  acts  of  a  bankrupt  who  in  the  course  of  his  examina- 
tion upon  the  witness-stand  commits  a  fresh  crime,  such  as  perjury 
or  the  uttering  of  a  forged  instrument. 

From  Benton :  James  TV.  Hamilton;  Judge. 

Department  2. 

The  defendant  E.  J.  Frasier  was  indicted  by  the 
grand  jury  of  Lane  County,  Oregon,  for  the  crime  of 
nttering  a  forged  receipt  The  case  was  transferred 
to  Benton  County  where  he  was  tried  and  convicted. 
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From  the  judgment  of  sentence,  defendant  appeals. 
The  charging  part  of  the  indictment  is  as  follows : 

'*The  said  E.  J.  Frasier,  on  the  11th  day  of  August, 
A.  D.  1917,  in  the  County  of  Lane,  State  of  Oregon, 
then  and  there  being  did  then  and  there  willfully, 
knowingly  and  feloniously,  utter  and  publish,  as  true 
and  genuine,  to  one  A.  M.  Cannon,  as  Referee  in  Bank- 
ruptcy, a  certain  false  and  forged  writing,  check,  re- 
ceipt arid  instrument,  as  evidence  of  money  paid  on  a 
debt,  knowing  the  same  to  be  false  and  forged,  the  said 
writing,  check,  receipt  and  instrument  being*  in  the 
form  of  and  purporting  to  be  an  indorsed,  canceled 
and  paid  check,  and  being  in  words  and  figures  as  fol- 
lows  to  wit ! 

**  'Eugene,  Oregon,  Oct.  10th,  1909,  No. . 

*  *  '  First  National  Bank,  $69 .  00 

*'  'Eugene,  Oregon. 

Pay  to  T.  W.  Harris or  bearer 

Sixty-nine  and  No  100 Dollars 

Med.  Services 

**  *E.  J.  Frasier.' 

bearing  the  indorsement,  *T,  W.  Harris'  bearing  the 
iiiipres^ion  of  an  encircled  letter  *P,'  and  being  per- 
forated by  a  mark  in  the  following  letters  and  figures, 
*  Paid  10  11  09 ' ;  with  intent  to  injure  and  defraud ;  con- 
trary to  the  statutes,  etc.'* 

The  defendant  demurred  to  the  indictment  upon  the 
following  grounds:  First.  That  the  crime  charged  is 
not  triable  within  the  County  of  Lane,  State  of  Oregon. 
Second.  That  the  facts  therein  stated  do  not  constitute 
a  crime.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  S  Wyatt  and  Mr.  Whitton  Swaf- 
ford,  with  oral  arguments  by  Mr.  James  K.  Weather- 
ford  and  Mr.  Swafford. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  Arthur  Clarke,  District  Attorney  for  Benton 
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County,  Jkfr.  George  M.  Brown,  Attorney  General,  and 
Mr.  L.  L.  Bay,  District  Attorney  for  Lane  County. 

BEAN,  J. — ^The  overruling  of  the  demurrer  to  the  in- 
dictment is  assigned  as  error,  and  several  objections 
and  exceptions  to  the  testimony  ate  upon  the  ground 
of  the  insuflSciency  of  the  charge. 

The  contention  is  made  that  by  reason  of  the  allega- 
tion in  the  indictment  that  the  defendant  did  *' wrong- 
fully and  unlawfully  and  feloniously,  utter  and  pub- 
lish, as  true  and  genuine,  to  one  A.  M.  Cannon,  as 
Beferee  in  Bankruptcy,  a  certain  false  and  forged 
writing,"  etc.,  if  the  indictment  is  sujflScient  to  consti- 
tute a  crime,  the  question  would  be  one  for  the  federal 
courts  and  not  in  the  state  courts. 

Section  1996,  L,  0.  L.,  declares  inter  alia  iiiat  if  any- 
one shall  falsely  make,  alter,  forge  or  counterfeit  any 
writing,  obligatory  promissory  note  evidence  of  debt, 
indorsement,  check  '*or  any  receipt  for  money  or  other 
property,  or  any  acquittal  or  discharge  for  money  or 
other  property, ' '  with  intent  to  injure  or  defraud  any- 
one, or  shall  with  such  intent  knowingly  utter  or  pub- 
lish as  true  or  genuine  any  such  false,  altered,  forged 
or  counterfeited  writing,  instrument,  or  matter  what- 
ever, such  person,  upon  conviction  thereof,  shall  be 
punished. 

It  is  clear  that  the  statute  of  this  state  denominates 
the  utterance  of  a  forged  receipt  as  a  crime  against  the 
laws  of  this  state,  and  the  courts  of  this  state  have 
jurisdiction  of  the  crime  unless  precluded  by  some  fed- 
eral law.  This  is  conceded,  but  it  is  contended  that 
as  the  forged  instrument  is  alleged  to  have  been  passed 
to  A.  M.  Cannon,  as  referee  in  bankruptcy,  the  courts 
of  the  United  States  have  exclusive  jurisdiction  over 
the  offense. 
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1-4.  Where  a  court  has  jurisdiction  of  a  crime,  a 
statute  simply  conferring  the  same  jurisdiction  on  an- 
othej:  court  does  not  deprive  the  former  of  its  jurisdic- 
tion, in  the  absence  of  an  express  provision  or  dear 
implication  to  that  effect,  but  merely  confers  concur- 
rent jurisdiction.  In  some  cases  the  jurisdiction  of 
the  federal  courts  over  offenses  is  exclusive  of  the 
jurisdiction  of  the  state  courts,  while  in  others  it  is 
concurrent:  16  C.  J.,  §§173,  174,  pp.  150,  151.  The 
criminal  jurisdiction  of  the  federal  courts  is  confined 
to  crimes  under  federal  statutes,  except  as  to  common- 
law  offenses  committed  on  the  high  seas  or  in  places 
or  districts  within  a  state  which  have  been  ceded  by 
the  state  to  the  United  States,  and  which  when  the 
crime  was  committed  were  under  the  exclusive  juris- 
diction of  the  United  States.  Offenses  which  are 
directed  against  the  sovereignty  of  the  state  or  which 
affect  its  population  are  within  the  jurisdiction  of  the 
state  court^,  although  such  offenses  may  also  be 
directed  against  the  sovereignty  of  the  federal  govem- 
.  ment,  and  may  be  thus  within  the  jurisdiction  of  both 
the  federal  and  the  state  courts :  16  C.  J.,  §  185,  p.  160. 
We  will  assume  without  deciding  that  the  federal 
courts  would  have  jurisdiction  of  the  offense  charged. 
It  is  unnecessary  to  go  further.  Where  certain  acts 
constitute  forgery  under  the  laws  of  the  state  the  juris- 
diction of  state  courts  is  not  ousted  by  the  fact  that  the 
same  acts  are  also  an  offense  under  the  laws  of  the 
United  States:  19  Cyc,  p.  1391.  The  courts  of  this 
state  have  jurisdiction  of  the  crime  referred  to  in  the 
indictment  whether  or  not  the  United  States  courts 
have  jurisdiction  of  such  crime :  Territory  of  Oregon 
V.  Coleman,  1  Or,  191,  192.  In  Cross  v.  North  Caro- 
lina, 132  U.  S.  131  (33  L.  Ed.  287, 10  Sup.  Ct  Rep.  47, 
see,  also,  Rose's  U.  S.  Notes),  it  was  held  that:  A  state 
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is  not  deprived  of  jurisdiction  over  a  person  who 
criminally  forges  a  bill  of  exchange  or  promissory 
note  with  intent  toMef  raud,  in  violation  of  its  statutes, 
or  of  its  power  to  punish  the  offender  committing  such 
offense,  by  the  fact  that  he  follows  this  crime  up  by 
committing  against  the  United  States  the  further  crime 
of  making  false  entries  concerning  such  bill  or  note  on 
the  books  of  a  national  bank,  with  intent  to  deceive  the 
agent  of  the  United  States  designated  to  examine  the 
affairs  of  the  bank,  and  in  violation  of  the  statute  of 
the  United  States  in  that  behalf.  It  is  stated  in  12 
B.  C.  L.,  Section  16,  page  152,  as  follows : 

*  *  The  courts  of  the  states  and  territories  may  punish 
the  forgery  of  treasury  notes  of  the  United  States, 
although  Congress  has  passed  an  act  for  the  punish- 
ment of  such  offenses.*' 

As  to  the  place  where  the  alleged  forged  instrument 
was  published,  it  does  not  appear  either  from  the  alle- 
gations of  the  indictment  or  the  testimony  that  such 
place  was  ceded  to  and  under  the  exclusive  jurisdiction 
of  the  United  States  as  provided  by  Section  711, 
United  States  Eevised  Statutes:  U.  S.  Comp.  Stats. 
(1916),  §1233;  5  Fed.  Stats.  Ann.  (2  ed.),  p.  922, 
see,  also,  8  E.  C.  L.,  §  57,  p.  98.  The  cases  cited  by  the 
defendant  upon  this  point  are  mostly  where  the  prose- 
cution of  the  crime  is  within  the  exclusive  jurisdiction 
of  the  federal  courts  being  a  violation  of  the  United 
States  statute,  as  prosecution  for  perjury  in 'making  a 
false 'oath  under  the  Homestead  Act  of  Congress,  or 
in  swearing  falsely  before  the  register  of  the  United 
States  land  office  in  a  proceeding  touching  the  public 
land,  and  not,  a  violation  of  the  state  statute. 

The  further  contention  is  made :  First.  That  the  in- 
dictment does  not  state  facts  sufficient  to  constitute  a 
crime,  in  that  the  indictment  contains  no  allegation  of 
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appointment  of  Mr.  Cannon  by  any  conrt  Second. 
That  in  order  to  be  the  subject  for  forgery,  the  instru- 
ment upon  its  face  must  if  it  were  genuine  be  of  some 
benefit,  force  or  effect  or  injury  to  another.  It  will  be 
observed  that  the  instrument  in  question  is  alleged  to 
have  been  forged  and  is  set  out  in  full  in  the  indict- 
ment. The  manner  in  which  it  is  set  forth  in  an  in- 
dictment is  criticised  by  the  defense,  especially  that 
part  of  the  indictment  which  states,  *' bearing  the  in- 
dorsement *  T.  W.  Harris.  * ' '  It  should  be  borne  in 
mind  that  the  indictment  further  states  * '  the  said  writ- 
ing, check,  receipt  and  instrument  being  in  the  form  of 
and  purporting  to  be  an  indorsed,  canceled  and  paid 
check, '  ^  therefore  it  is  apparent  from  the  face  thereof 
that  it  is  the  forged  instrument  that  is  set  out  therein 
and  that  the  words  *' bearing  the  indorsement'*  refer 
to  the  purported  instrument  only,  and  is  not  an  allega- 
tion that  the  check  was  indorsed  by  T.  W.  Harris. 

5.  According  to  the  later  doctrine,  where  an  indict- 
ment alleges  that  an  instrument  is  * 'forged,'*  it  suffi- 
ciently imputes  falsity  to  the  instrument  so  that  the 
pleader  in  setting  out  the  instrument  may  aver  that 
the  defendant  forged  *'a  certain  will"  or  **a  certain 
false,  etc.,  paper  writing  purporting  to  be  the  last 
wilP'  that  is  the  words  ''purporting  to  be'*  may  be 
omitted:  Wharton's  Criminal  Pleading  &  Practice 
(9  ed.),  §  184;  Wharton's  Criminal  Law  (10  ed.),  §  738. 

In  the  indictment  in  question  the  instrument  is  de- 
scribed as  a  false  and  forged  "writing,  check,  receipt 
and  instrument  being  in  the  form  of  and  purporting  to 
be  SLTi  indorsed,  canceled  and  paid  check,  and  being  in 
words  and  figures  as  follows,  to  wit":  Then  follows  a 
copy  of  the  check  with  the  indorsement,  words,  figures 
and  marks  thereon.  Hence  it  is  not  essential  that  the 
words  *' purporting  to  bear  indorsement  of  T.  W. 
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Hams'*  should  be  employed  as  the  check  or  receipt 
had  already  ■  been  described  as  *' purporting  to  be  an 
indorsed,  canceled  and  paid  check,''  and  there  is  no 
room  for  misunderstanding  in  regard  thereto. 

6,  7.  As  to  the  effect  of  the  instrument  alleged  to  be 
forged  and  to  have  been  uttered,  it  should  appear  from 
the  indictment  that  it  is  prima  facie,  capable  of  being 
used  as  legal  proof  in  some  way ;  for  example,  as  a  re- 
ceipt in  a  suit  against  the  forger  by  the  person  whose 
receipt  is  forged:  Wharton's  Criminal  LaV  (10  ed.), 
§  739 ;  19  Cyc,  1394.  It  cannot  be  questioned  but  that 
in  an  action  by  T.  W.  Harris  to  recover  money  of  de- 
fendant Frasier;  the  document  described  in  the  indict- 
ment, if  genuine,  could  be  used  as  legal  proof  of  the 
payment  by  defendant  of  the  amount  of  the  check.  It 
is  well  known  in  the  business  world  that  a  canceled 
check,  or  check  indorsed  and  stamped  '*Paid,"  serves 
as  a  voucher  or  receipt  for  payment  of  the  amount  of 
money  named  in  the  check.  In  Wharton's  Criminal 
Law  (10  ed.)  (Kerr),  Section  672,  the  author  states: 

"An  instrument,  to  be  the  subject  of  forgery,  must 
be  one  within  the  statute,  and  which,  if  genuine,  would 
have  some  legal  effect,  but  it  is  not  necessary  that  it 
should  be  shown  to  be  a  perfect  instrument,  and  it  is 
unnecessary  for  the  indictment  or  information  to 
allege  how  the  instrument  would  create,  increase, 
diminish,  or  defeat  a  pecuniary  obligation,  or  how  it 
would  transfer  or  affect  the  title  to  property.  Thus,  a 
receipted  bill  for  goods  charged  to  have  been  forged, 
being  set  out,  and  purporting  on  its  face  to  be  an  in- 
strument which  may  be  forged  under  the  statute,  the 
indictment  or  information  need  not  contain  further 
allegations  to  show  that  it  was  such  an  instrument,  or 
to  show  how  it  could  be  used  as  an  instrument  of 
fraud,  or  that  it  was  so  used,  in  fact.  It  is  not  neces- 
sary to  allege  the  existence  of  the  debt,  the  discharge 
of  which  the  instrument  alleged  to  be  forged  was  in- 
tended to  represent,  except  under  unusual  circum- 
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stances ;  or  that  aocnsed  was  indebted  to  the  person  in- 
tended to  be  defrauded  by  such  receipt.  •  •  ^' 

See,  also,  State  v.  Dunn,  23  Or.  562  (32  Pac.  621,  37 
Am.  St.  Eep.  704). 

It  is  elementary  law  that  an  ordinary  receipt  or  ac- 
quittance may  be  the  subject  of  forgery :  Section  1996, 
L.  0.  L.;  2  Bishop's  New  Criminal  Law,  §  529.  A  re- 
ceipt is  defined  as  **A  written  acknc^wledgment  of  pay- 
ment of  money  or  delivery  of  chattels'' ;  2  Bouvier's 
Law  Dictionary,  p.  832.  See,  also,  7  Words  and 
Phrases,  p.  5987.  In  the  case  of  Kegg  v.  State  of 
Ohio,  10  Ohio,  75,  it  was  held  that  an  indorsement  on 
a  note  of  a  partial  payment,  in  the  handwriting  of  the 
maker,  without  any  signature,  but  made  in  the  pres- 
ence, with  the  concurrence,  and  by  the  direction  of  the 
payee,  is  a  receipt,  the  alteration  of  which  by  the  payee 
is  forgery.  *  *  *  Settled,  Sam.  Hughes, '  at  the  foot  of  a 
bill  of  parcels,  was  held  to  support  an  allegation  of  a 
receipt  without  any  explanatory  averment":  Whar- 
ton's Criminal  Pleading  &  Practice  (9  ed.),  §  185. 

8-13.  It  is  the  general  rule  that  if  an  indictment  is 
based  upon  a  statute  it  is  sufficient  if  it  follows  the 
wording  thereof.  It  was  not  under  our  statute  abso- 
lutely necessary  to  allege  to  whom  the  receipt  was 
uttered  or  passed.  It  being  alleged  that  it  was  pub- 
lished to  A.  M.  Cannon,  as  referee  in  bankruptcy,  it 
was  necessary  for  the  proof  to  show  the  same.  This,  we 
think,  could  be  done  under  the  allegation  of  an  indict- 
ment by  showing  that  he  was  acting  as  a  referee  in  a 
bankruptcy  matter  by  appointment  of  the  federal  court 
Under  our  statute,  it  is  not  necessary  to  set  out  the 
tenor  of  the  instrument  alleged  to  have  been  forged: 
See  Form  15,  p.  1013,  L.  0.  L.;  State  y.Childers,  32 
Or.  119  (49  Pac.  801) ;  19  Cyc.  1398.  The  name  of  the 
person  defrauded  need  not  be  inserted  in  the  indict- 
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ment:  Section  2004,  L.  0.  L. ;  State  of  Oregon  v.  Lurch, 
12  Or.  99,  (6  Pac.  408) ;  State  v.  McElvain,  35  Or.  365 
(68  Pac.  525). 

14-16.  This  case  is  entirely  different  from  that  of 
People  V.  Cole,  130  Cal.  13  (62  Pac.  274),  cited  among 
others  and  relied  upon  by  counsel  for  defendant,  in 
which  it  was  alleged  in  the  indictment  that  the  defend- 
ant published  and  attempted  to  pass  to  one  L.  a  certain 
forged  check  ''as  the  true  and  genuine  check  of  S.  B. 
Smith,'*  the  check  being  i^et  out  in  haec  verba  and 
signed  ''E.  J.  Cole,''  indorsed  on  back  ''S.  B.  Smith," 
with  intent,  etc.  The  check  did  not  purport  to  be 
signed  by  S.  B.  Smith  but  by  E.  J.  Cole,  the  defendant, 
and  it  was  held  that  the  check  showed  upon  its  face 
that  it  was  not  forged,  but  rightly  signed  by  the  de- 
fendant; that  if  the  indorsement  of  S.  B.  Smith  was 
forged,  the  information  should  have  so  stated.  In  the 
instant  case  the  indictment  shows  that  the  whole  docu 
ment,  including  the  check,  indorsement,  impression  and 
marks,  is  alleged  to  be  forged^  and  to  have  been  passed 
as  true  and  genuine  as  evidence  of  the  payment  of  a 
debt,  that  is,  as  the  receipt  or  acquittance  of  T.  W. 
Harris.  The  charge  does  not  state  or  imply  that  the 
indorsement  of  T.  W.  Harris  was  forged  for  the  pur- 
pose of  making  him  appear  to  be  liable  as  an  indorser 
on  the  check,  except  in  so  far  as  the  whole  instrument 
taken  as  a  voucher  or  receipt  might  show  liability. 
The  averment  that  the  instrument  was  published  to 
A.  M.  Cannon,  as  referee  in  bankruptcy,  as  a  receipt 
as  evidence  of  the  payment  of  a  debt,  was  all  the  ex- 
trinsic facts  necessary  to  set  out,  in  addition  to  the  in- 
strument itself,  to  show  that  the  receipt,  if  it  were 
genuine,  would  be  of  force  as  legal  proof,  so  as  to 
comply  with  the  rule  in  2  Bishop  on*  Criminal  Law 
(7  ed.),  Section  545,  and  1  Wharton's  Criminal  Law 
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(10  ed.),  Section  740.  Where  the  meaning  of  the 
transaction  can  be  sufficiently  extracted  from  the  in- 
strument itself,  it  is  not  necessary  to  state  matters  of 
evidence  so  as  to  make  out  more  fully  the  charge:  1 
Wharton's  Criminal  Law  (10  ed.),  §  740,  p,  674.  The 
document  not  being  in  the  regular  form  of  a  receipt,  it 
was  appropriate  to  state  in  the  indictment  that  it  was 
published  as  true  and  genuine  as  evidence  of  money 
paid  on  a  debt.  Thus  the  whole  transaction  was  dis- 
played in  the  indictment  with  such  a  degree  of  cer- 
tainty to  fully  inform  the  defendant  of  the  nature  of 
the  offense  with  which  he  is  charged  and  to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended and  to  prepare  for  his  defense,  and  is  suflScient 
under  the  statute:  See  Form  15,  p.  1013,  L.  0.  L.; 
State  V.  MisUer,  81  Or.  548  (160  Pac.  382).  Section 
1449,  L.  0.  L.,  provides : 

'*No  indictment  is  insuflScient,  nor  can  the  trial, 
judgment,  or  other  proceedings  thereon  be  affected  by 
reason  of  a  defect  or  imperfection  in  matter  of  form 
which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits. ' ' 

Therefore,  there  was  no  error  in  overruling  the  de- 
murrer to  the  indictment  nor  in  admitting  in  evidence 
the  order  of  the  federal  court  appointing  A.  M.  Can- 
non as  referee  in  bankruptcy,  and  evidence  of  the  pro- 
ceedings in  bankruptcy  in  the  bankrupt  estate  of 
Edward  J.  Frasier,  the  defendant,  as  a  part  of  the  cir- 
cumstances of  the  transaction  relating  to  the  canceled 
check.  The  weight  of  authority  appears  to  be  to  the 
effect  that  the  name  of  the  person  to  whom  the  forged 
instrument  was  uttered  or  upon  whom  passed  need 
not  be  set  out,  in  the  absence  of  a  statutory  provision 
requiring  it  to  be  done:  1  Wharton's  Criminal  Pro- 
cedurci  §  675.    Our  statute  does  not  contain  such  a  re- 
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quirement.  Hence  the  averment  that  the  receipt  was 
published  to  A.  M.  Cannon  as  referee,  etc.,  was  suffi- 
cient, in  order  to  admit  the  proof  of  the  official  char- 
acter of  A.  M.  Cannon.  There  was  no  error  in  over- 
ruling the  objection  of  defendant  to  such  proof  upon 
the  ground  that  the  indictment  was  insufficient  in  that 
respect.  The  purpose  of  this  averment  was  not  so 
much  to  show  the  name  of  the  person  or  officer  to 
whom  the  receipt  was  uttered  as  to  indicate  the  manner 
in  which  the  spurious  receipt  was  attempted  to  be 
made  available. 

It  is  claimed  by  defendant  that  the  averments  of  the 
indictment  should  recite  the  indebtedness  of  the  de- 
fendant to  T.  W.  Harris,  and  also  that  the  court  erred 
in  admitting  over  the  objections  and  exceptions  of 
counsel  for  defendant  proof  of  such  indebtedness,  for 
the  reason  that  the  indictment  did  not  contain  such  an 
averment. 

17.  A  receipt  tor  money  paid  is  not  such  an  instru- 
ment that  an  indebtedness  from  the  person  to  whom  it 
purports  to  be  given,  to  the  apparent  maker  of  it,  need 
bfe  shown  in  the  iiidictment;  because,  if  in  fact  there 
were  no  such  indebtedness,  still  the  party  giving  it 
would  be  liable  foi*  the  money  acknowledged  to  have 
been  received:  1  Wharton's  Criminal  Procedure  (10 
ed.)  (Kerr),  §672:  2  Bishop's  New  Criminal  Law. 
§  546,  subd.  5. 

18.  If  a  defendant  has  altered  a  genuine  instrument, 
he  may  be  charged  with  the  forgery  of  the  entire  in- 
strument :  19  Cyc.  1394c ;  People  v.  Brotherton,  47  Cal. 
388.  In  the  case  at  bar>  the  whole  receipt  is  alleged  to 
be  forged.  The  indorsement  of  T.  W.  Harris  appear- 
ing on  the  canceled  check  served  as  a  signature  to  the 
receipt  just  as  effectively  as  if  it  had  appeared  after 
the  statement  that  the  check  was  paid.    It  is  not  essen- 
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tial  in  an  indictment  for  forgery  to  aver  separately  as 
to  each  part  of  the  instrument  alleged  to  be  forged 
that  such  parts  were  forged.  It  was  therefore  com- 
petent over  the  objections  and  exceptions  of  the  de- 
fendant for  the  state  to  prove  that  the  signature  of 
T.  W.  Harris  was  not  genuine,  and  all  of  the  circum- 
stances in  relation  to  the  canceled  check  including  the 
testimony  in  relation  to  the  fraudulent  stamping  and 
perforating  the  same  as  paid.  Most  of  the  objections 
of  the  defendant  to  the  testimony  are  based  upon  the 
insuJEciency  of  the  indictment  and  need  not  be  further 
adverted  to. 

Defendant  at  the  close  of  the  case  moved  the  court 
to  direct  a  verdict  of  not  guilty.  This  raises  many  of 
the  questions  presented  in  the  case  which  have  already 
been  referred  to. 

As  we  understand  the  position  of  the  defendant  the 
motion  for  a  directed  ver4ict  is  made  and  here  nrged 
upon  the  ground  that  there  is  no  basis  for  the  testi- 
mony introduced  by  the  state  adduced  to  show  that 
the  receipt  was  spurious.  Referring  again  to  the  in- 
dictment, the  question  is  asked  in  defendant's  reply 
brief:  **What  writing  ^as  forged  f  Was  the  check, 
receipt  or  instrument  forged,  or  was  it  some  other  part 
of  the  paper  that  was  forged!  Answering  this  ques- 
tion again,  the  indictment  alleges  that  the  whole  in- 
strument was  forged.  The  receipt  is  not  referred  to 
in  the  indictment  as  '* check,  receipt,  or  instrument,*' 
as  in  the  question,  but  as  * '.check,  receipt  and  instru- 
ment, '  *  only  one  document  is  referred  to  under  the  dif- 
ferent names. 

Considering  the  motion  to  direct  a  verdict  from  the 
record,  the  testimony  tended  to  support  the  allegations 
of  the  indictment  and  to  show  that  on  August  11, 1917, 
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the  defendant  presented  the  canceled  check'  or  receipt 
to  A.  M.  Cannon,  as  referee  in  bankruptcy,  in  the  mat- 
ter of  the  claim  of  Dr.  T.  W.  Harris  for  about  $153 
against  the  bankrupt  estate  of  defendant,  to  which  ob- 
.  jection  had  been  made,  and  represented  that  the  check 
had  passed  through  the  bank  upon  which  it  was  drawn, 
and  had  been  paid  as  shown  by  the  stamp  thereon,  and 
that  the  claim  of  Dr.  Harris  had  been  paid.  The  tes- 
timony indicates  that  the  check  which  forms  a  part  of 
the  receipt  was  never  indorsed  by  T.  W.  Harris,  had 
never  been  presented  to  or  paid,  stamped  or  marked 
by  the  bank  and  that  the  receipt  was  a  forgery;  that 
on  October  8, 1909,  a  check  of  defendant 's  for  $69  was 
received  by  Olds,  Wortman  &  King,  of  Portland,  Ore- 
gon, and  credited  to  defendant  and  paid  on  October  11, 
1909,  in  due  course  of  business  by  the  First  National 
Bank  of  Eugene,  and  charged  to  defendant's  account; 
that  among  the  stubs  of  the  checks  of  defendant  was 
one  for  $69,  apparently  written  on  October  6,  1909,  to 
Olds  (the  next  word  beginning  with  W.,  the  remainder 
of  the  word  not  being  discernible)  &  Bang.  So  that 
one  investigating  the  questioned  check  at  the  bank 
would  find  that  a  check  for  $69  was  charged  to  defend- 
ant's account  at  about  the  date  of  the  check  in  ques- 
tion. The  testimony  further  tended  to  show  that  the 
form  of  the  check  which  is  a  part  of  the  instrument 
questioned  was  not  in  use  by  the  bank  named  at  the 
time  the  check  purports  to  have  been  drawn,  nor  of  the 
date  of  its  cancellation;  that  the  cancellation  by  per- 
foration was  not  done  with  the  machine  of  that  bank, 
and  that  the  rubber  stamp  with  which  the  encircled 
''P'*  was  put  on  the  instrument  was  not  the  stamp  of 
that  bank. 

19,  20.  It  is  not  our  province  to  consider  the  weight 
of  the  evidence;  suffice  it  to  say  that  it  strongly  sup- 
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ports  the  verdict.  There  was  no  error  in  denying  the 
request  to  direct  a  verdict  of  not  guilty.  Exception 
is  saved  to  that  part  of  the  charge  of  the  court  to  the 
jury  which  is  as  follows : 

''The  indictment  in  this  case  charges  that  the  check 
and  the  alleged  indorsement  and  other  matters  appear- 
ing thereon  to  which  your  attention  has  already  been 
called  constitute. a  receipt.  It  is  the  claim  of  the  state 
that  that  was  used  in  being  uttered  to  Mr.  Cannon,  the 
Eef  eree  in  Bankruptcy. 

*  *  The  indorsement  on  the  check  is  a  material  matter. 
It  is  alleged  that  the  indorsement  is  a  forgery  of  the 
name  of  T.  W.  Harris  and  it  would  be  necessary  for 
the  state  to  prove  by  evidence  to  your  satisfaction  be- 
yond a  reasonable  doubt  the  fact  of  the  falsity  of  the 
instrument,  and  that"*would  include  the  indorsement  of 
the  name  of  T.  W.  Harris.  It  is  the  theory  of  the 
state  that  the  name  of  T.  W.  Harris  was  forged  on  the 
check  and  that  taken  together  it  operated  and  was  used 
as  a  receipt  for  money  paid.  •  •  >' 

21.  The  indorsement  of  the  check,  as  we  have  already 
stated,  functioned  as  the  signature,  and  tendered  to 
show  that  the  check  had  passed  through  the  hands 
of  T.  W.  Harris.  We  think  the  trial  court  correctly 
charged  the  jury  and  fairly  submitted  the  question  to 
that  tribunal.  A  careful  examination  of  the  instruo- 
tions  of  the  court  to  the  jury  does  not  disclose  that  the 
instruction  quoted  was  out  of  harmony  with  the  ruling 
of  the  court  during  the  trial  of  the  cause.  At  the 
appropriate  time,  the  defendant  filed  a  motion  for  a 
new  trial  based,  among  other  things,  upon  errors  of 
law  occurring  at  the  trial  and  excepted  to  by  the  de- 
fendant, and  also  newly  discovered  evidence,  and  as- 
signs the  overruling  of  the  motion  as  error.  All  of 
the  questions  except  that  in  relation  to  newly  discov- 
ered evidence  we  think  have  been  sufficiently  detailed. 
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22.  The  Civil  Codp  was  so  amended  by  the  General 
Laws  of  Oregon,  1915,  page  96,  as  to  allow  an  appeal 
from  an  order  setting  aside  a  judgment  and  granting 
a  new  trial ;  but  an  order  denying  a  motion  for  a  new 
trial  is  not  an  appealable  order.  The  amendment  re- 
ferred to  does  not  apply  to  criminal  actions :  State  v. 
Pender,  72  Or.  94,  109  (142  Pac.  615).  The  amend- 
ment of  this  Section  548,  in  1915,  did  not  change  the 
statute  in  this  respect.  Hence,  we  cannot  consider 
this  motion.  An  examination  of  the  affidavit  for  a  new 
trial,  however,  leads  us  to  believe  that  the  court  in  no 
way  abused  its  discretion  in  the  matter. 

23.  Complaint  is  made  that  some  of  the  account- 
books  which  were  exhibits  in  the  case  were  removed 
from  the  courtroom  during  the  argument.  It  appears 
that  they  were  returned  and  an  offer  was  made  by  the 
counsel  for  the  state  to  have  them  sent  to  the  jury 
while  they  were  deliberating,  but  objection  being  made 
by  defendant's  counsel  they  were  not  so  disposed  of. 
We  find  no  exception  taken  in  regard  to  the  matter  or 
any  ruling  made  by  the  court.  It  does  not  appear  that 
the  defendant  was  in  any  way  prejudiced. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  must  be  affirmed. 

Affibmbd. 

McBridb,  C.  J.,  and  Benson  and  Bennett,  JJ., 
concur. 
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Behearing  denied  November  12,  1919, 

Petition  fob  Beheabinq. 

(184  Pae.  848.) 

Messrs.  Weatherford  (&  Wyatt,  Mr.  Whitten  Swaf- 
ford  and  Mr.  WUlian  P.  Lord,  for  the  petition. 

Mr.  Arthur  Clarice  and  Mr.  L.  L.  Ray,  contra. 

Department  2. 

BENSON,  J.— 24.  With  but  one  exception,  the  points 
upon  which  the  correctness  of  the  original  opinion 
herein  is  challenged,  were  presented  fully  upon  the 
former  argument,  and  received  our  careful  considera- 
tion, and  our  views  thereon  remain  unchanged. 

For  the  first  time,  our  attention  is  now  called  to  a 
provision  found  in  Section  7  of  Chapter  3  of  the  Bank- 
ruptcy Act  of  1898,  30  U.  S.  Stats.  548,  which  af tfer  re- 
citing various  duties  of  the  bankrupt,  directs  that  he 
shall 

'  *  submit  to  an  examination  concerning  the  conducting 
of  his  business,  the  cause  of  his  bankruiitcy,  his  deal- 
ings with  his  creditors  and  other  persons,  the  amount, 
kind,  and  whereabouts  of  his  property,  and,  in  addi- 
tion, all  matters  which  may  affect  the  administration 
and  settlement  of  his  estate;  but  no  testimony  given 
by  him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding,'^ 

It  is  now  urged  that  it  was  error  to  admit  any  evi- 
dence of  what  was  said  by  the  defendant  in  relation  to 
the  check  in  controversy,  when  upon  the  witness-stand 
before  the  referee  in  bankruptcy,  by  reason  of  the 
above  statute.  The  obvious  purpose  of  the  statutory 
provision  is  to  obtain  from  the  bankpipt  a  full  and 
frank  history  of  his  past  business  transactions^  and  at 


Nov.  1919.]  Naptzgeb  v.  Hbnnbman.  109 

the  same  time  remove  any  justification  for  a  refusal 
to  answer  in  relation  thereto,  upon  the  ground  that  his 
evidence  might  tend  to  convict  him  of  a  crime.  Our 
view  in  this  respect  is  confirmed  by  the  cases  which  are 
cited  by  appellant  in  his  brief  upon  rehearing.  It  fol- 
lows, therefore,  that  the  statute  does  not  and  cannot 
apply  to  the  language  and  acts  of  a  bankrupt,  who,  in 
the  course  of  his  examination  upon  the  witness-stand, 
commits  a  fresh  crime,  such  as  perjury,  or  the  utter- 
ing of  a  forged  instrument.  Any  other  interpretation 
would  make  it  folly  to  administer  an  oath  to  a  bank- 
rupt as  a  preliminary  to  his  giving  evidence  in  such  a 
proceeding,  and  would,  in  effect,  nullify  the  statute  de- 
nouncing perjury.  This  conclusion  is  directly  sup- 
ported by  Glickstein  v.  United  States,  222  U.  S.  139 
(56  L.  Ed.  128,  32  Sup.  Ct.  Rep.  71),  and  Cameron  v. 
United  States,  231  U.  S.  710  (58  L.  Ed.  448,  34  Sup. 
Ct.  Rep.  244,  see,  also,  Rose's  U.  S.  Notes).  The 
petition  for  rehearing  is  therefore  denied. 

Affibmed.    Beheabing  Denied. 

McBbide^  C.  J.,  an^  Bean  and  Bennett,  JJ.,  concur. 


Argned  October  8^  reversed  and  remanded  November  12,  1919. 

NAFTZGER  v.  HENNEMAN. 

(185  Pac.  233.) 

Appeal  and  Srror— Findings  of  Fact  on  Conflicting  Evidence  Oon- 
elusive. 

1.  A  verdiet  in  favor  of  plaintiff  settles  every  contradicted  fact 
in  favor  of  plaintiff,  and  precludes  anj  examination  on  appeal  as  to 
the  weight  of  testimony. 

Frauds,  Statute  of — Sales  of  Personalty — ^Action  for  Price. 

2.  If  buyer,  after  inspecting  onions  in  a  bin,  agreed  to  take 
them  as  they  ran  without  sorting^  and  designated  the  place  where 
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they  were  to  be  delivered  and  the  agent  to  take  them  in  charge 
at  that  place,  they  became  at  that  moment  defendant's  property, 
and  the  statute  of  frauds  does  not  apply  in  an  action  by  the  seller 
for  the  purchase  price. 

[As  to  when  goods  remaining  in  custody  of  seller  as  same 
third  person  deemed  to  have  been  recovered  by  buy^r  within 
exception  to  statute  of  frauds,  see  note  in  4  A.  H  S.  902.] 

Sales— DellTery. 

3.  If  buyer,  after  inspecting  onions  in  a  bin,  agreed  to  take  them 
as  they  ran  without  sorting,  and  designated  the  place  where  they 
were  to  be  delivered  and  the  agent  to  take  them  in  charge  at  that 
place,  and  the  onions  were  so  delivered,  they  became  at  that  moment 
defendant's  property. 

Sales— Bight  to  inspect. 

4.  Where  buyer  inspected  onions  when  he  purchased  them,  he 
was  not  entitled  to  again  inspect  them,  in  the  absence  of  a  elaim 
that  seller  attempted  to  deliver  other  onions, 

Salee— Action  for  Price — ^Instructions. 

5.  In  an  action  for  the  purchase  price  of  onions,  which  defend- 
ant denied  that  he  accepted,  it  would  have  been  error  to  instruct 
that  plaintiff  could  not  recover,  unless  defendant  promised  to  pay 
therefor  the  "specific  sum  of  $674.40,"  as  such  instruction  would 
require  the  jury  to  find  for  the  defendant  if  it  appeared  upon  the 
trial  that  the  price  agreed  upon  had  been  a  dollar  less  or  a  dollar 
more  than  $674.40. 

Trial — ^Instruction  Defective  in  Part  Properly  Befused. 

6.  Where  a  requested  instruction  contains  an  erroneous  proposi- 
tion, the  court  is  not  bound  to  separate  the  chaff  from  the  wheat, 
and  give  that  part  of  the  request  which  states  the  law  correctly. 

Sales — ^Bight  to  Inspect  After  Delivery. 

7.  Where  buyer  of  onions  inspected  them  in  a  bin,  and  agreed 
to  buy  them  in  certain  grades  at  certain  prices,  seller  to  deliver  them 
sorted  and  graded,  buyer  was  entitled,  after  delivery,  to  a  reason- 
able time  to  inspect  and  ascertain  whether  the  onions  had  been  so 
sorted  and  graded. 

Sales — ^Failure  by  Seller  of  Performance, 

8.  If  seller  failed  to  deliver  sorted  and  graded  onions,  and  that 
was  the  agreement,  he  failed  to  perform,  and  could  not  recover  the 
purchase  price,  unless  the  onions  as  delivered  were  accepted  by  the 
buyer  or  his  agent  as  performance. 

Sales— Action  for  Price— Unsubstantial  Variance  Will  not  Believe 
Purchaser. 

9.  A  slight,  unsubstantial  variance  in  quality  of  onions  con- 
tracted to  be  delivered  would  not  relieve  the  purchaser  from  pay- 
ment. 

Trial— Misleading  InstructlonB. 

10.  In  action  for  purchase  price  of  onions,  where  the  evidence 
was  in  conflict  as  to  the  terms  of  the  contract,  delivery  and  accept- 
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ance,  it  was  xniBleading  to  in»tract  as  to  substantial  performance, 
flight  or  partial  dereliction^  and  effect  of  delivery  by  seller  of  prop- 
erty to  tnird  person,  ete.;  there  being  no  question  of  substantial 
performance,  or  partial  dereliction,  or  intent  of  seller  to  repudiate 
or  transfer  the  property  to  a  third  person. 

Bales — ^Tender  of  Goods — ComptLance  With  Agreement. 

11.  While  tender  of  goods  "entirely  different"  from  those  con- 
tracted for  would  justify  a  rescission,  it  would  be  erroneous  to  in- 
struct a  jury  that  a  purchaser  is  not  justified  in  refusing  to  perform 
his  contract  and  pay  for  the  goods  tendered,  unless  they  are  "en- 
tirely different"  from  those  contracted  for. 

Appeal  and  XSzror — ^Sales— Misleading  Instructions. 

12.  In  an  action  for  purchase  price  of  onions,  an  instruction 
likely  to  give  a  jury  the  impression  that  a  purchaser  was  not  justi- 
fied in  refusing  to  perform  his  contract  and  pay  for  goods  tendered 
unless  they  were  "entirely  different"  from  those  contracted  for  was 
misleading  and  prejudicial. 

From  Multnomah :  Calvin  U,  Gantenbein,  Judge. 

Department  2. 

TMs  is  an  action  to  recover  for  the  price  of  onions 
alleged  to  have  been  sold  and  delivered  to  defendant 
The  complaint  alleges  that  on  and  between  the  10th  and 
20th  of  December,  1917,  the  plaintiff,  at  the  instance 
and  request  of  defendant,  sold  and  delivered  to  defend- 
ant certain  goods,  wares  and  merchandise,  to  wit, 
onions,  of  the  value  of  $674,  which  sum  defendant 
agreed  and  promised  to  pay. 

The  answer  was  (1)  a  general  denial,  (2)  a  plea  of 
the  statute  of  frauds,  in  that  there  was  no  note  or 
memorandum  of  the  transaction  signed  by  defendant, 
as  required  by  Section  808,  L.  0.  L.,  and  that  defend- 
ant did  not  receive  any  part  of  the  goods  or  pay  any 
part  of  the  purchase  price  therefor. 

For  a  further  defense  defendant  alleged : 

*'That  on  or  about  the  20th  of  October,  1917,  defend- 
ant agreed  with  plaintiff  that  defendant  would  pur- 
chase from  plaintiff  all  of  his  certain  onions  which 
would  grade  up  to  a  certain  standard,  to-wit:  that  they 
should  be  of  a  certain  size,  known  to  the  trade  as 
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*  medium, 'and  that  they  should  be  delivered  to  de- 
fendant within  a  reasonable  time ;  that  for  all  of  such 
onions  so  graded  and  delivered,  defendant  agreed  to 
pay  plaintiff  at  the  rate  of  two  cents  (2c)  per  pound. 

''That  thereafter  and  on  or  about  December  20, 1917, 
plaintiff  informed  defendant  that  he,  the  plaintiff,  was 
ready  to  deliver  said  onions,  but  defendant  on  inspect- 
ing them,  found  them  to  be  not  of  the  grade  specified, 
and  to  contain  sprouts  and  decay,  and  thereupon  noti- 
fied plaintiff  that  he,  the  said  defendant,  would  not 
accept  said  onions. 

''That  plaintiff  has  failed  and  neglected  to  deliver 
to  defendant  onions  as  specified  and  still  refuses  and 
neglects  to  do  so/' 

I 

By  way  of  counterclaim  defendant  reiterated  the 
allegations  contained  in  the  second  separate  defense, 
and  further  alleged  that  he  had  loaned  plaintiff  334 
sacks  of  the  value  of  $50,  in  which  to  sack  said  onions ; 
that  he  had  demanded  of  plaintiff  the  return  of  said 
sacks  or  payment  of  their  value,  and  that  plaintiff  had 
failed  to  pay  for  or  return  the  sacks.  There  was  a 
prayer  for  judgment  for  $50. 

The  new  matter  having  been  put  at  issue  by  appro- 
priate denials,  the  case  came  on  for  trial  before  a  jury. 
The  plaintiff  introduced  evidence  tending  to  show  that 
the  onions  in  question  had  been  stored  in  bins,  one 
above  the  other,  and  that  previous  to  closing  the  sale 
the  defendant  had  examined  the  onions  and  offered 
plaintiff  $2.35  a  sack  for  the  onions,  graded  to  one 
and  one  half  inches  in  diameter  and  $1.50  a  sack  for 
the  smaller  ones;  that  plaintiff  refused  to  sell  the 
onions  graded  at  that  price,  on  the  ground  of  inabil- 
ity to  obtain  help  to  do  the  grading,  and  offered  to  sell 
them  "just  as  they  ran,'*  meaning  without  grading 
them,  at  two  cents  per  pound.  The  offer  also  required 
that  defendant  should  furnish  the  sacks.    And  it  was 
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required  by  the  defendant  that  the  onions  were  to  be 
delivered  at  the  warehouse  of  the  Oregon  Electric 
Railroad  Company  at  Waconda;  that  subsequently 
defendant  called  plaintiff  up  over  the  telephone  and 
accepted  his  offer  and  sent  the  sacks,  whereupon  plain- 
tiff sacked  the  onions,  throwing  out  decayed  and  rotten 
ones,  and  took  them  to  the  Waconda  warehouse  and 
had  them  weighed  and  delivered  the  weight  slips  to 
Mr.  Harris,  who  defendant  admits  was  his  agent. 
Harris,  according  to  plaintiff's  testimony,  took  the 
weight  slips  and  told  plaintiff  that  defendant  would 
send  him  a  chefek  for  the  money  when  he  received  them. 
Two  days  after,  according  to  Harris  *  testimony,  he  ex- 
amined the  onions  and  found  them  unsorted  and  con- 
taining rotten  and  spoiled  onions  and  dirt,  and  so  in- 
formed defendant,  who  thereupon  refused  to  pay  for 
them. 

There  was  a  sharp  conflict  of  testimony  in  regard  to 
the  condition  of  the  onions  when  sacked,  defendant's 
testimony  tending  to  show  that  they  were  in  bad  con- 
dition, sprouted  and  dirty,  and  plaintiff's  testimony 
tending  to  show  that  they  were  sound  and  in  fair  con- 
dition, and  fully  complying  with  the  terms  of  the  con- 
tract, as  stated  by  plaintiff.  There  was  also  a  conflict 
as  to  the  terms  of  the  contract,  defendant  denying 
plaintiff 's  version  of  it  and  contending  that  the  onions 
were  to  be  sorted  and  graded,  and  that  he  was  to  pay 
$2  a  sack  for  the  best  grade,  which  were  to  be  at 
least  one  and  three  quarter  inches  in  diameter,  and 
that  those  of  a  smaller  size  were  to  cro  in  a  seDarate 
grade  at  $1.25  a  sack. 

There  was  a  jury  trial  and  a  verdict  and  judgment 
for  plaintiff,  from  which  defendant  appeals. 

Bevebsed  and  Bemanded. 

94  Or. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Ogleshy  Toung  and  Mr.  John  R.  Turner,  with  an  ' 
oral  argument  by  Mr.  Totmg. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  G.  Winslow. 

McBRIDE,  C.  J. — 1.  Were  we  sitting  as  triers  of 
the  facts  in  this  case,  there  would  be  ample  room  for 
diversity  of  opinion  as  to  the  actual  terms  of  the  con- 
tract between  the  parties ;  but  the  verdict  of  the  jury 
in  favor  of  plaintiff  settles  every  contradicted  fact  in 
favor  of  plaintiff  and  precludes  any  examination  as  to 
the  weight  of  testimony,  therefore,  if  the  court's  in- 
struction properly  stated  the  law,  we  must  assume  the 
following  facts  to  be  settled:  (1)  That  defendant  ex- 
amined the  onions  and  made  an-  offer,  which  was  re- 
fused by  plaintiff;  (2)  that  subsequently  he  accepted 
plaintiff's  offer  to  sell  them  as  they  run,  i.  e.,  without 
grading  or  sorting,  at  $2  a  sack,  and  furnished  the 
sacks  and  instructed  plaintiff  to  deliver  the  onions  in 
sacks  furnished  by  him,  at  a  warehouse  designated  by 
plaintiff  at  Waconda;  that  plaintiff  did  furnish  the 
identical  onions  theretofore  inspected  by  plaintiff  in 
the  sacks  furnished  by  him  at  the  warehouse  desig- 
nated by  defendant  and  delivered  the  weight  slips  to 
defendant's  agent,  who  accepted  the  same  without 
question  and  told  plaintiff  that  he  would  forward  them 
to  plaintiff,  who  would  send  him  a  check  for  the  amount 
due. 

2,  3.  While,  as  before  stated,  these  facts  are  dis- 
puted by  defendant's  testimony,  the  verdict  of  the  jury 
makes  them  conclusive  upon  us,  subject  to  the  excep- 
tion above  mentioned,  and  we  think  they  establish  such 
an  inspection,  acceptance  and  subsequent  delivery  as 
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takes  the  case  out  of  the  statute  of  frauds.  If  defend- 
ant, after  inspecting  the  onions  in  the  bin,  agreed  to 
take  them  as  they  run  without  sorting  and  designated 
the  place  where  they  were  to  be  delivered  and  the  agent 
to  take  thena  in  charge  at  that  place,  and  the  onions 
were  so  delivered,  they  became  at  that  moment  defend- 
ant's property,  and  if,  before  they  were  shipped  to 
Portland  they  had  greatly  increased  in  price  and  plain- 
tiff had  taken  them  away,  defendant  could  have  main- 
tained replevin  to  recover  them  or  could  have  recov- 
ered damages  for  the  unlawful  taking. 

4.  Considering  the  testimony  introduced  by  plaintiff 
as  true— as  we  must  after  verdict— defendant  had  in- 
spected the  onions  before  delivery,  and  as  it  is  not 
claimed  that  different  onions  were  delivered  at  defend- 
ant's warehouse,  he  was  not  entitled  to  again  inspect 
them.  In  fact,  plaintiff's  testimony  tends  to  show  an 
acceptance  by  defendant's  agent,  which  left  nothing 
further  to  be  done  beyond  the  mere  payment  by  de- 
fendant of  the  purchase  price.  The  motions  for  a  non- 
suit and  a  directed  verdict  were,  therefore,  properly 
overruled. 

5,  6.  Defendant  assigns  as  error  the  refusal  of  the 
court  to  give  the  following  requested  instruction : 

*'But,  on  the  other  hand,  if  the  plaintiff  has  failed 
to  prove  by  preponderance  of  the  evidence  that  thte 
goods  were  delivered  to  and  accepted  by  the  defend- 
ant, and  that  the  defendant  promised  to  pay  therefor 
the  specific  sum  of  $674.40,  then  your  verdict .  should 
be  for  the  defendant,  and  the  court  instructs  you  that 
to  constitute  a  delivery  and  acceptance  within  the 
meaning  of  the  law,  there  must  be  some  act  on  the  part 
of  the  purchaser  plainly  recognizing  the  existence  of 
the  contract  and  that  the  property  has  been  received 
in  accordance  thereof.  There  must  be  a  delivery  of 
the  goods  by  the  seller  with  the  intention  of  vesting 
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the  right  of  possession  in  the  buyer,  and  there  must  be 
an  actual  receiving  and  acceptance  by  the  buyer  with 
the  ihtention  of  taking  possession  as  owner.*' 

The  request  in  the  main  correctly  states  the  law. 
The  vice  of  it  is  the  reference  to  the  ''specific  sum  of 
$674.40/'  If  it  had  appeared  upon  the  trial  that  the 
price  agreed  upon  had  been  a  dollar  less  or  a  dollar 
more  than  $674.40,  the  jury,  had  the  .court  given  the 
instruction  as  requested,  would  have  been  required  to 
find  for  the  defendant.  This,  of  course,  is  not  the  law 
and  where  a  requested  instruction  contains  an  errone- 
ous proposition,  the  court  is  not  bound  to  separate  the 
chaff  from  the  wheat  and  give  that  part  of  the  request 
which  states  the  law  correctly. 

Error  is  predicated  upon  the  giving  by  the  court  of 
instructions  6  and  7,  which  are  as  follows : 

''In  this  case  the  defendant  seeks  to  avoid  the  sale, 
or  contract  for  sale,  upon  the  ground,  ps  he  contends, 
that  the  onions  in  question  should  have  .been  delivered 
free  from  sprouts  and  decay,  and  of  a  certa^i  size 
known  to  the  trade  as  medium,  and  that  no  such  de- 
livery was  made.  You  are  instructed  that  if  you  find 
from  the  evidence  in  this  case  that  there  was  a  delivery 
and  acceptance  of  the  onions,  that  thereafter  the  de- 
fendant could  not  avoid  the  contract ;  that  under  these 
circumstances  his  only  remedy  would  be  to  charge 
against  the  purchase  price  the  amount  of  his  damage 
caused  by  virtue  of  the  fact  that  the  onions  delivered 
were  not  in  accordance  with  the  contract,  if  such  were 
the  case,  and  by  giving  you  this  instruction  I  do  not 
mean  to  intimate  that  such  was  or  was  not  the  case, 
because  that,  of  course,  is  a  question  of  fact  for  you  to 
determine  from  the  evidence  as  you  find  it. 

"As  I  have  said,  the  defendant  is  attempting  to 
avoid  the  contract  of  sale,  and  in  reference  to  that 
matter  you  are  instructed  that  the  buyer  may  avoid 
the  contract  of  sale  when  there  has  been  a  breach  of 
the  contract,  or  of  a  condition  thereof,  by  the  seller, 
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providing  the  breach  is  in  some  substantial  particular 
which  goes  to  the  essence  of  the  contract  and  renders 
the  defaulting  party  incapable  of  performance,  or 
makes  it  impossible  for  him  to  carry  out  the  contract 
as  intended.  Every  slight  or  partial  dereliction  of  one 
party  will  not  entitle  the  other  to  abrogate  the  con- 
tract. The  conduct  of  the  seller  must  be  such  as  to 
show  a  disposition  or  intent  to  repudiate  the  obliga- 
tion of  the  contract,  as  where  the  seller  disposes  of  the 
property  to  a  third  person,  delivers  something  entirely 
different  from  that  intended  to  be  delivered,  or  refuses 
to  adhere  to  the  original  terms  of  the  contract. ' ' 

7,  8.  To  properly  appraise  the  relevancy  of  these  in- 
structions, it  will  be  necessary  to  consider  the  plead- 
ings and  evidence.  That  a  contract  for  the  purchase 
of  plaintiff's  onions  was  negotiated  between  the  par- 
ties is  admitted  both  by  the  pleadings  and  the  testi- 
mony. Aside  from  the  question  of  the  statute  of 
frauds,  the  controversy  between  the  parties  is  not  one 
where  a  contract  of  purchase  is  wholly  denied,  but  goes 
to  the  terms  of  the  contract,  plaintiff  claiming  that  de- 
fendant was  to  take  the  onions  **as  they  run,*'  that  is, 
in  the  condition  in  which  he  found  them  in  the  bins,  plus 
sacking  and  delivery,  and  defendant,  on  the  other  hand, 
contending  that  they  were  to  be  sorted  and  graded  be- 
fore delivery.  There  is  no  contention  that  the  onions 
were  not  delivered  at  the  place  designated  or  within  the 
time  designated,  the  sole  difference  between  the  par- 
ties being  in  relation  to  the  sorting  and  grading.  If 
the  contract  was,  that  plaintiff  was  to  deliver  to  de- 
fendant onions  sorted  and  graded,  defendant  was  en- 
titled, after  delivery  at  the  warehouse,  to  a  reasonable 
time  after  such  delivery  to  inspect  and  ascertain 
whether  the  onions  had  been  so  sorted  and  graded. 
On  the  other  hand,  if  the  transaction  was  as  plaintiff 
states  it,  defendant  was  not  entitled  to  a  second  in- 
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spection,  in  the  absence  of  a  pleading  indicating  that 
plaintiff  had  attempted  to  deliver  to  defendant  other 
onions  than  those  previously  inspected  by  him,  if  such 
inspection  was  in  fact  made.  If  defendant  contracted 
for  onions  graded  and  sorted,  hte  was  not  bound  to 
accept  and  pay  for  onions  unsorted  and  ungraded.  It 
is  not  a  question  as  to  the  rescission  of  a  contract,  but 
of  performance.  If  plaintiff  failed  to  deliver  sorted 
and  graded  onions,  and  that  was  the  agreement,  he 
failed  to  perform  and  cannot  recover  unless  what  he 
did  place  in  the  warehouse  was  accepted  by  defendant 
or  his  agent  as  performance, 

9.  Of  course  a  slight  unsubstantial  variance  in  qual- 
ity would  not  relieve  the  purchaser  from  payment,  the 
rule  being  in  many  respects  the  same  in  cases  where 
nonperformance  is  urged,  as  in  cases  where  rescission 
is  attempted. 

10.  We  think  instruction  No.  7,  above  quoted,  was 
erroneous  as  applied  to  this  case.  The  testimony  as 
to  acceptance  and  inspection  was  conflicting.  The  tes- 
timony as  to  what  was  said  and  done  by  Harris,  de- 
fendant's agent,  at  Brooks  was  conflicting;  the  jury 
had  a  right  to  find  either  way,  both  as  to  the  terms  of 
the  contract,  the  delivery  and  the  acceptance,  and 
while  the  text  of  Cyc,  which  forms  the  body  of  the  in- 
struction, is  correct,  the  incorporation  therein  of  spe- 
cific instances  wherein  a  variation  from  the  contract 
had  been  held  substantial  was  calculated  to  mislead. 

11.  12.  To  say  to  a  jury  that  a  purchaser  is  not  jus- 
tified in  refusing  to  perform  his  contract  and  pay  for 
the  goods  tendered  unless  they  are  **  entirely  differ- 
ent" from  those  contralcted  for,  is  not  the  law.  While 
the  tender  of  goods  of  that  character  would  certainly 
justify  a  rescission,  it  does  not  follow  that  the  varia- 
tion must  always  go  to  that  extent,  and  yet  a  jury 
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would  be  likely  to  get  that  impression  from  the  lan- 
guage used.  Onions  unsorted  and  ungraded  and  mixed 
with  dirt  and  refuse  are  not  ** entirely  different*'  from 
good,  clean,  graded  onions,  but  a  party  who  contracts 
for  the  l|itter  quality  is  not  required  to  treat  a  tender 
of  the  former  as  a  performance  of  the  contract. 

For  this  error,  which  is  the  only  one  occurring  in  the 
trial,  but  which  seems  to  be  substantial  we  feel  our- 
selves compelled  to  reverse  the  case  and  direct  a  new 
trial,  and  it  is  so  ordered. 

Bevebsed  and  Remanded* 

Bean,  Johns  and  Bennett,  JJ.,  concur. 


Argued  September  16,  aifirmed  October  7,  1919. 

KRUEGEB  V.  BROOKS. 

(184  Pae.  285.) 

AdTerse  Posaessioii— Bvidence  Showing  Acquisition  of  Title  by  Ad^ 
▼ene  Poesessidn. 

1.  In  suit  to  quiet  title«  a  survey  having  disclosed  that  a  fence 
dividing  the  lands  of  the  respective  parties  was  located  north  of 
what  would  be  the  dividing  lines  in  strict  conformity  with  the 
description  in  their  deeds,  evidence  held  to  show  that  plaintiff  owned 
up  to  the  fence  in  fee  simple  by  force  of  adverse  possession. 

Pleading-— Amendment  of  Misdescription  in  Complaint  to  Quiet  Title 
AUowed. 

2.  In  suit  to  quiet  title,  controversy  arising  out  of  fact  that  sur- 
vey disclosed  a  fence  was  located  north  of  the  line  between  the  two 
tracts  of  the  parties  as  shown  by  the  description  of  their  deeds, 
where  plaintiff  intended  to  litigate  the  strip  in  dispute,  but  by  mis- 
take misdescribed  the  tract,  it  was  proper  for  the  court  to  permit 
him  to  file  an  amended  complaint;  defendant  not  being  surprised. 

Quieting  Title— Equity  has  JurisdictioA  of  Suit  by  Party  in  Posses- 
sion. 

3.  equity  had  jurisdiction  of  a  suit  to  quiet  title,  brought  by  a 
party  in  possession  of  the  land  in  dispute,  since  he  could  not  prose- 
cute an  action  in  ejectment,  and  in  the  suit  he  had  a  right  to  have 
title  adjudicated. 
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Appeal  and  Error — ^Befosal  to  Permit  FlUag  of  Amended  Answer 
Harmleae.        , 

4.  Wliere  the  answer  which  had  been  filed  in  suit  to  quiet  title 
permitted  defendant  to  offer  all  evidence  which  would  have  been 
admissible  under  any  issues  raised  by  a  proposed  amended  answer, 
refusal  to  permit  defendant  to  file  such  answer  was  harmless  to  de- 
fendant. 

Adverse  Possession— Amended  Complaint  Sufficient  to  Sustain  Do- 
cree  Based  on  Adverse  Possession. 

5.  In  suit  to  quiet  title,  amended  complaint  held  to  have  alleged 
ownership  or  title  by  adverse  possession  and  to  support  decree  for 
plaintiff. 

Adverse  Possession— For  Beqnisite  Period  Vests  Title. 

6.  Adverse  possession  for  the  requisite  period  vests  title  in  the 
possessor  of  a  tract  of  land  by  operation  of  law. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

Department  !• 

This  is  a  suit  to  quiet  title.  A  trial  resulted  in  a 
decree  for  the  plaintiff  W.  C.  Krueger.  The  defend- 
ant Carl  0.  Brooks  appealed. 

The  litigants  own  and  occupy  adjoining  tracts  of 
land.  The  controversy  arose  out  of  the  fact  that  when 
a  survey  was  made  it  was  discovered  that  a  fence, 
which  for  considerably  more  than  ten  years  had  divided 
the  lands  as  used  and  occupied  by  the  litigants,  was 
located  between  about  29  and  33  feet  north  of  what 
would  be  the  dividing  line  between  the  two  tracts  if  a 
line  were  drawn  upon  the  ground  in  strict  conformity 
with  the  descriptions  in  their  respective  deeds. 

Frederick  Schleuter  homesteaded  and  acquired  title 
to  the  following  described  premises:  The  southeast 
quarter  of  the  northwest  quarter  and  the  northeast 
quarter  of  the  southwest  quarter  of  Section  6  in  town-* 
ship  1  north  of  range  1  west  of  the  Willamette  Meri- 
dian, containing  eighty  acres.  For  convenience  the 
land  just  described  will  be  referred  to  as  Tract  A. 
Afterwards  Schleuter  conveyed  to.  Charles  Krueger 
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and  subsequently  on  September  15,  1909,  the  latter 
deeded  to  his  son  W.  C.  Krueger,  the  plaintiff. 

Thomas  Jeff  Brooks  homesteaded  a  tract  of  land  of 
which  the  following  described  premises  are  a  part: 
The  south  half  of  the  northeast  quarter  of  the  north-^ 
west  quarter  of  section  6,  township  1  north,  range  1 
west,  Willamette  Meridian.  For  the  sake  of  brevity 
the  land  included  in  this  description  will  be  designated 
Tract  B.  On  August  27,  1915,  Thomas  Jeff  Brooks 
deeded  Tract  B  to  his  son  Carl  0.  Brooks,  the  de- 
fendant. 

In  1882,  Charles  Krueger  moved  on  to  Tract  A  with 
his  family  and  resided  there  at  least  until  the  convey- 
ance to  the  plaintiff.  The  uncontradicted  evidence  is 
that  in  1882,  there  was  a  brush  fence  separating  the 
premises  occupied  by  Charles  Krueger  and  the  adjoin- 
ing lands  on  the  north ;  but  the  brush  fence  was  subse- 
quently destroyed  by  fire,  and  soon  after  the  fire  a  new 
fence  was  built  by  Thomas  Jeff  Brooks  and  Charles 
Krueger,  each  building  one  half  of  the  fence.  This 
new  fence  was  constructed  practically  along  the  line  of 
the  brush  fence,  although  the  new  fence  may  have 
varied  eight  or  ten  feet  one  way  or  the  other  from  the 
line  of  the  old  brush  fence.  The  exact  date  of  the  con- 
struction of  this  new  fence  is  uncertain,  but  it  is  accu- 
rate to  say  that  it  was  built  at  some  time  between  1888 
and  1893.  While  the  new  fence  was  repaired  from 
time  to  time  and,  as  we  understand  the  record,  was  re- 
built a  number  of  years  ago,  nevertheless  a  fence  has 
been  maintained  without  interruption  along  the  iden- 
tical line  where  what  we  here  term  the  '*new"  fence 
was  originally  built  at  some  time  between  1888  and 
1893. 

In  1882  there  was  growing  brush  along  and  on  the 
south  side  of  the  brush  fence;  but  during  the  sue- 
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ceeding  years  the  growing  brush  was  slashed  and  the 
ground  was  gradually  cleared  by  Charles  Krueger  and 
the  plaintiff  until  all  the  land  lying  south  of  and  up 
to  the  fence  which  could  be  tilled  was  cultivated,  ^ith 
the  exception  of  about  an  acre  and  a  half  which  lies  in 
the  northeast  comer  in  a  canyon  and  cannot  on  that 
account  be  cultivated.  The  land  south  of  the  fence 
*was  cultivated  up  to  a  part,  and  probably  most,  of  the 
length  of  the  fence  for  a  period  of  more  than  twenty 
years  prior  to  the  commencement  of  this  suit.  At  any 
rate  Charles  Krueger  used  all  the  land  south  of  the 
fence  from  the  time  of  its  original  construction  until 
1909,  when  he  conveyed  to  his  son ;  and  the  latter  con- 
tinued to  use  the  land  for  the  purposes  for  which  it 
was  adapted. 

In  about  1912,  Thomas  Jeff  Brooks  caused  the  lands 
described  in  his  homestead  patent  to  be  surveyed  and 
it  was  then  discovered  that  the  fence  was  located  from 
about  29  to  33  feet  north  of  where  his  south  line  would 
be  if  established  upon  the  ground  in  exact  accordance 
with  the  description  in  his  patent.  Apparently  nothing 
was  done  by  Thomas  Jeff  Brooks  or  his  son  towards 
claiming  this  narrow  strip  of  land  until  about  1915, 
when  the  defendant  *'put  boards  in  there  •  *  for  the 
fence,  over  on  the  line, — ^put  boards  and  some  posts 
about  one  fourth  of  the  way  through. '  ^ 

The  plaintiff  had  a  survey  made  of  Tract  A  and  of 
the  controverted  strip  and  thus  ascertained  the  de- 
scription by  metes  and  bounds  of  the  land  lying  south  ^ 
of  the  fence.  The  following  is  a  description  of  all  the 
lands  south  of  the  fence  as  it  has  been  continuously 
maintained  since  the  time  it  was  built  about  thirty 
years  ago:  Commencing  at  a  point  20  feet  south  89^ 
degrees  32  minutes  west  of  the  center  of  section  six 
(6)  in  township  one  (1),  north  of  range  one  (1),  west 
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of  Willamette  Meridian  and  running  thence  south  89 
degrees  32  minutes  west  1,298.25  feet;  thence  north  no 
degrees  7  itainutes  east  1,340.53  feet;  thence  north  89 
degrees  37  minutes  east  1,307  feet ;  thence  south  no  de- 
grees 28  minutes  west  1,338  feet  to  the  point  of  be- 
ginning. For  convenience  this  description  will  be 
called  Tract  C;  and  for  brevity  the  disputed  strip  of 
land  will  sometimes  be  called  Tract  D.  It  must  be 
kept  in  mind  that  Tract  C  embraces  the  north  half  of 
Tract  A  and  also  the  whole  of  tract  D.  The  section, 
as  will  be  observed  from  the  measurements,  is  an 
irregular  one.  Atpibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Cicero  M.  Idlemcm. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Richards  <&  Richards,  with  an  oral  argument 
by  Mr.  Norman  8.  Richards. 

HABBIS,  J. — 1.  It  is  not  necessary  to  state  any 
additional  facts  or  to  relate  any  more  of  the  evidence 
concerning  the  nature  of  the  use  which  the  plaintiff 
and  his  grantor  made  of  the  lands  south  of  the  fence ; 
but  it  is  enough  to  say  that  although  the  evidence  in 
behalf  of  the  plaintiff  was  contradicted  by  witnesses 
for  the  defendant,  nevertheless,  the  record  clearly 
.  shows  that  the  plaintiff  and  his  grantor  have  been  in 
actual  possession  of  and  have  used  Tract  D  under 
claim  of  ownership  for  considerably  more  than  ten 
years.  The  fact  that  all  the  land  south  of  the  fence 
was  cleared  and  the  fact  that  all  the  land  south  of  the 
fence,  which  could  be  cultivated,  was  in  truth  culti- 
vated up  to  the  fence  plus  the  fact  that  the  fence  was 
maintained  as  the  dividing  line  for  so  many  years  is 
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the  strongest  kind  of  evidence  that  Charles  Krueger 
as  well  as  his  successor,  the  plaintiff,  claimed  ownership 
in  all  the  land  south  of  the  fence.  In  brief,  the  evi- 
dence shows  that  the  plaintiff  is  the  owner  in  fee  simple 
of  Tract  D  by  force  of  a  title  acquired  by  adverse  pos- 
session: Gist  V.  Doke,  42  Or.  225  (70  Pac.  704) ;  Ditnnu 
gm  V.  Wood,  58  Or.  119,  125  (112  Pac.  531) ;  Stout  v. 
Michelbook,  58  Or.  372  (114  Pac.  929). 

The  principal  attack  made  by  the  defendant  in  his 
printed  brief  is  directed  against  the  pleadings.  The 
plaintiff  filed  a  complaint  and  an  amended  complaint. 
Eeducing  the  original  complaint  to  the  briefest  terms 
it  may  be  said  that  the  plaintiff  avers  that  he  owned  in 
fee  simple  and  was  at  the  time  of  the  filing  of  the  com- 
plaint in  the  possession  of  land,  the  description  of 
which  as  given  in  the  complaint  corresponds  with  Tract 
A,  and  that  he  and  his  predecessor  in  interest  had  been 
in  the  adverse  possession  of  such  described  land  for 
more  than  thirty  years;  that  the  defendant  **has  a 
tract  of  land  of  which  he  is  the  owner  *  *  adjacent  to 
and  extending  along  the  north  boundary  line  of  plain- 
tiff's said  land.  That  the  defendant  without  the  con- 
sent of  the  plaintiff  forcibly  entered  upon  the  plain- 
tiff's said  tract  of  land  and  has  dug  holes  and  erected 
fences  upon  the  said  tract  of  land  •  *  thereby  cutting 
off  from  plaintiff's  said  premises  a  strip  of  land  33 
feet  wide  extending  along  the  entire  north  side";  and 
that  the  defendant  ** claims  an  estate  or  interest  in  said 
tract  or  parcel  of  land  (Tract  D)  adverse  to  plaintiff." 

The  defendant  answered  and  admitted  that  the 
plaintiff  owned  Tract  A  and  admitted  that  the  defend- 
ant owned  the  adjoining  tract  on  the  north ;  but  the  de- 
fendant denied  that  he  had  entered  upon  the  plaintiff's 
land  as  alleged  in  the  complaint. 
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With  the  permission  of  the  court  the  plaintiff 
filed  an  amended  complaint.  In  paragraph  n  of  his 
amended  complaint  the  plaintiff  avers  that  he  owns  in 
fee  simple  and  is  in  possession  of — 

*' that  certain  •  *  parcel  of  land  •  •  described  as  fol- 
lows'^ :  (Here  appears  a  description  which  corresponds 
with  Tract  A.) 

This  paragraph  continues  thus : 

*'That  all  of  the  northern  part  or  portion  of  the  land 
owned  by  the  plaintiff  (I'ract  C  is  here  described)  has 
been  and  now  is  used  by  the  plaintiff  and  his  predeces- 
sors in  interest  for  pasturage  and  cultivation  purposes 
for  more  than  thirty  years  last  past.** 

Paragraph  III  avers  that  the  plaintiff  and  his  prede- 
cessors now  and  have  been  during  all  the  time  men- 
tioned in  the  pleading — 

*'in  actual,  adverse,  open,  notorious,  continuous,  unin- 
terrupted and  peaceable  possession  of  the  following 
described  parcel  or  tract  of  land,  to  wit:  All  of  the 
northern  part  or  portion  of  land  owned  by  plaintiff 
and  his  predecessors  in  interest  (a  description  of  Tract 
C  is  here  given).  That  all  of  the  land  so  held  as  above 
set  forth  by  the  plaintiff  and  his  predecessors  in  inter- 
est and  his  and  their  grantors  has  been  and  now  is 
under  fence  and  used  by  the  said  plaintiff  and  his 
predecessors  in  interest  for  pasturage  and  cultivation 
purposes  for  more  than  thirty  years  last  past  and  said 
plaintiff  and  his  predecessors  in  interest  have  paid  all 
taxes  and  assessments  levied  and  assessed  on  said  tract 
or  parcel  of  land  to  date.  *  * 

In  paragraph  IV  it  is  alleged  that  the  defendant 
owned  a  tract  of  land — 

''adjacent  to  and  extending  along  the  north  boundary 
line  of  plaintiff  *s  said  land.  That  the  defendant  with- 
out the  consent  of  the  plaintiff  forcibly  entered  upon 
the  plaintiff's  said  tract  of  land  as  hereinbefore  de- 
scribed in  paragraph  III  of  this  amended  complaint 
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and  has  dug  holes  and.  erected  fences  npon  the  said 
tract  of  land  extending  across  the  entire  north  side  of 
plaintiff  ^s  said  tract  of  land,  thereby  cutting  off  from 
plaintiff's  said  described  land  a  strip  of  land  33  feet 
in  width  extending  along  the  entire  north  side  of  said 
land,  thereby  attempting  to  entirely  exclude  the  plain- 
tiff from  the  use  of  said  strip  of  land.  The  said  33- 
foot  strip  belongs  to  the  plaintiff  and  has  been  held 
and  used  in  actual,  adverse,  open,  notorious,  continu- 
ous, uninterrupted  and  peaceable  possession  by  the 
plaintiff  and  his  predecessors  in  interest  for  more  than 
thirty  years  last  past. as  hereintofore  alleged.'* 

Paragraph  V  repeats  the  averment  that  Tract  0 
has  been  inclosed  by  a  fence  for  more  than  thirty 
years,  **has  been  held  in  actual,  open,  adverse,  notori- 
ous, continuous,  uninterrupted  and  peaceable  posses- 
sion by  this  plaintiff  and  his  predecessors  in  interest.'' 

The  defendant  filed  a  motion  against  the  amended 
complaint ;  but  he  answered  when  the  court  denied  the 
motion.  In  his  answer  the  defendant  admitted  that 
part  of  paragraph  II  which  avers  that  plaintiff  owned 
Tract  A  but  denied  the  allegation  that  plaintiff  had 
used  Tract  C  for  more  than  thirty  years,  denied  para- 
graph m,  admitted  the  averment  in  paragraph  IV 
that  the  defendant  owned  the  land  adjoining  plain- 
tiff's premises  on  the  north,  and  denied  the  remainder 
of  the  amended  complaint. 

The  case  came  on  for  trial  and  the  plaintiff  proceeded 
to  examine  his  first  witness  and  thereupon  the  defend- 
ant objected  to  the  introduction  of  any  evidence  on  the 
grounds  that:  (1)  A  court  of  equity  was  without  juris- 
diction; and  (2)  'Hhe  complaint  does  not  state  facts 
sufiicient  to  constitute  a  cause  of  suit."  When  this 
objection  was  overruled,  the  defendant  immediately 
asked  for  permission  to  file  an  amended  answer;  but 
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the  court  denied  the  motion  saying  in  explanation  of 
the  ruling, 

**It  is  rather  late  to  come  in  and  ask  for  an  amend- 
ment during  trial,  unless  a  very  clear  case  is  made  out, 
and  I  doubt  whether  you  have  done  that ' ' 

The  proposed  amended  answer  contained  some 
affirmative  matter.  In  substance  this  affirmative  mat- 
ter states  that  the  defendant  owns  Tract  B  and  that 
the  plaintiff  owns  an  adjacent  tract  on  the  south  which 
is  described  in  the  proffered  pleading  by  metes  and 
bounds.  This  description  by  metes  and  bounds  of  the 
land  which  the  defendant  alleges  is  owned  by  the  plain- 
tiff is  in  reality  only  another  way  of  describing  Tract 
A.  It  is  then  alleged  that  the  true  boundary  line  be- 
tween the  premises  owned  by  the  plaintiff  and  those 
owned  by  the  defendant  is  a  line  drawn  between  Tracts  ) 
A  and  B. 

2.  The  defendant  filed  an  answer  to  the  original  or 
first  complaint  and  if  the  cause  had  been  tried  on  those 
two  pleadings  the  issue  for  trial  would  have  related 
to  a  strip  33  feet  wide  extending  across  the  north  end 
of  Tract  A  instead  of  a  strip  across  the  north  end  of 
Tract  C.  The  defendant  knew  what  the  plaintiff  was 
complaining  about  and  he  knew  what  the  plaintiff  was 
attempting  to  put  in  issue  for  trial.  The  defendant  was 
not  and  could  not  have  been  surprised  by  the  amend- 
ment. The  plaintiff  intended  to  litigate  the  33-foot 
strip  which  was  in  dispute  between  the  parties  and  the 
defendant  could  not  have  been  misled  as  to  the  inten- 
tion of  the  plaintiff.  Instead  of  describing  Tract  C 
the  plaintiff  described  Tract  A.  The  plaintiff  stated 
a  cause  of  suit,  but  it  is  manifest  that  a  clear  mistake 
was  made  by  the  plaintiff  and  it  was  entirely  proper 
in  the  furtherance  of  justice  and  on  the  authority  of 
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many  analogous  precedents  for  the  court  to  permit  the 
filing  of  an  amended  complaint:  BaMock  v.  Atwood, 
21  Or.  73,  79  (26  Pac.  1058) ;  KosUand  v.  Fire  Assn., 
31  Or.  362,  365  (49  Pac.  865);  Farmers'  Bank  v. 
Soling,  33  Or.  394,  404  (54  Pac.  190) ;  Christensen  v. 
Nelson,  38  Or.  473,  476  (63  Pac.  648);  Ridings  v. 
Marion  County,  50  Or.  30  (91  Pac.  22). 

3.  The  defendant  argues  that  a  court  of  equity  is 
without  jurisdiction.  The  plaintiff  was  in  actual  pos- 
session of  all  the  land  south  of  the  fence  when  he  began 
this  suit.  The  evidence  for  the  plaintiff  was  to  the 
effect  that  he  was  and  had  been  in  possession  of  the 
disputed  land.  The  defendant,  when  testifying  as  a 
witness,  stated  that  he  did  not  claim  that  he  had  been 
in  possession  of  Tract  D,  but  on  the  contrary  he  ex- 
pressly admitted  that  the  plaintiff  had  been  in  pos- 
session of  all  the  land  south  of  the  fence.  It  is  there- 
fore admitted  that  the  plaintiff  was  in  possession. 
The  plaintiff  was  not  obliged  to  wait  for  the  defend- 
ant to  commence  an  action  in  ejectment.  The  plain- 
tiff could  not  prosecute  an  action  in  ejectment,  and 
consequently  a  suit  in  equity  was  the  only  remedy 
available  to  him;  and  having  availed  himself  of  the 
remedy  afforded  by  a  suit  in  equity  he  had  a  right  to 
have  the  title  adjudicated:  McLeod  v.  Lloyd,  43  Or, 
260,  276  (71  Pac.  795,  74  Pac.  491) ;  Comegys  v.  Fet^- 
dricks,  55  Or.  533,  534  (106  Pac.  1016).  Indeed,  a  suit 
to  quiet  title  would  be  a  misnomer  and  no  remedy  at 
all  if  in  the  circumstances  presented  here,  the  plain- 
tiff could  not  have  his  title  tried  out  and  determined. 
As  was  said  by  Judge  Deady  in  Starr  v.  Stark,  1  Sawy. 
270,  276,  Fed:  Cas.  No.  13;316,  by  a  final  decree— 

'*the  title  to  the  premises,  as  between  the  parties  is 
determined,  and  all  questions  or  matters  affecting  such 
title  are  concluded  thereby/' 
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See,  also,  Savage  v.  Savage,  51  Or.  167, 170  (94  Pac 
182) ;  Mo  ores  v.  Clackamas  County,  40  Or.  536,  540  (67 
Pac.  662). 

Most  of  the  cases  relied  upon  by  the  defendant  were 
snits  to  establish  boundary  lines.  This  is  not  a  suit 
to  establish  a  boundary  line ;  nor  is  it  an  attempt  by  a 
claimant  out  of  possession  to  Quiet  his  title  as  against 
a  person  in  possession. 

4.  The  defendant  complains  because  the  court  re- 
fused to  permit  him  to  file  his  proposed  amended  an- 
swer. The  amended  complaint  was  filed  on  November 
28,  1917;  and  an  answer  to  this  amended  complaint 
was  filed  at  some  time  not  definitely  disclosed  by  the 
record.  The  case  came  on  for  trial  on  March  27, 1918, 
and  on  that  day  the  defendant  offered  to  file  the 
amended  answer.  It  is  not  necessa'ry  to  determine 
whether  the  alleged  delay  of  the  defendant  alone  jus- 
tified the  ruling  of  the  court,  for  the  reason  that  no 
substantial  right  of  the  defendant  was  injuriously 
affected.  The  answer  which  had  already  been  filed 
permitted  the  defendant  to  offer  all  the  evidence  which 
could  have  been  admissible  under  any  of  the  issues 
which  could  properly  have  been  raised  by  the  proposed 
amended  answer.  It  must,  of  course,  be  remembered 
that  this  is  a  suit  to  quiet  title  and  the  defendant  c^uld 
not  convert  it  into  a  suit  to  establish  a  boundary  line 
by  the  mere  filing  of  an  answer  seeking  the  estab- 
lishment of  a  boundary  line.  The  defendant  was 
permitted  to  tell  the  whole  of  his  story  about  the  con- 
troverted land  and  the  decree  of  the  trial  court  was 
rendered  after  hearing  and  considering?  all  the  evidence 
offered  by  both  parties. 

The  amended  complaint  contains  much  unnecessary 
matter.  It  would  have  been  enough  if  the  plaintiff 
had  alleged  ownership  and  possession  and  that  the  de- 
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fendant  claims  an  adverse  interest,  as  taugh|;  in  the 
following  and  other  precedents:  Cooper  v.  Blair,  50 
Or.  394,  397  (92  Pac.  1074) ;  Savage  v.  Savage,  51  Or. 
167, 170  (94  Pac.  182) ;  Stanley  v.  Topping,  71  Or.  590, 
604  (143  Pac.  632) ;  Mascall  v.  Murray,  76  Or.  637,  645 
(149  Pac  521), 

The  amended  complaint  sufficiently  alleges  that  the 
plaintiff  is  in  possession  of  Tract  0.  We  think,  too, 
that  it  can  be  said  that  the  pleading  avers  that  the 
plaintiff  ovms  Tract  0.  •  In  paragraph  11  is  the  aver- 
ment *'that  alj  of  the  northern  part  or  portion  of  the 
land  owned  by  the  plaintiff  commencing  at  a  point' '; 
and  then  follows  a  description  by  metes  and  bounds  of 
Tract  C.  Again,  in  paragraph  III  we  find  the  allega- 
tion that  **all  of  the  northern  part  or  portion  of  land 
owned  by  plaintiff  and  his  predecessors  in  interest 
commencing  at  a  point  20  feet'*;  and  then  there  is  a 
description  of  Tract  C.  The  complaint  avers  in  posi- 
tive language  that  the  plaintiff  owns  in  fee  simole  and 
is  in  possession  of  Tract  A, 

5,  6.  The  averments  of  ownership  are  not,  it  is  true, 
made  with  commendable  directness,  and  yet,  when  taken 
in  connection  with  the  rest  of  the  pleading,  we  think 
that  it  can  be  said  that  the  plaintiff  alleges  that  he  is 
the  owner  of  Tract  0.  Moreover,  the  pleading  also  re- 
cites the  source  of  the  plaintiff's  title  and  alleges  the 
probative  facts  upon  which  the  claim  of  ownership 
is  rested.  The  amended  complaint  sufficiently  alleges 
ownership  to  support  the  decree  and  even  though  it  be 
assumed  that  the  pleader  must  allege  the  source  and 
ingredients  of  his  title,  still  it  may  fairly  be  said  that 
the  amended  complaint  sufficiently  alleges  title  by  ad- 
verse possession  and  the  elements  requisite  for  such 
title:  2  C.  J.  259,  and  notes.  No  good  purpose  could 
possibly  be  served  by  remanding  the  cause  for  a  new 
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trial,  since  it  is  fair  to  presume  that  a  new  trial  would 
disclose  no  additional  information  and  when  too,  it  is 
apparent,  as  it  is  here,  that  a  new  trial  would  amount 
to  nothing  more  than  a  second  hearing  of  the  same  evi- 
dence which  has  already  been  once  heard  and  from 
which  it  clearly  appears  that  the  plaintiff  acquired  a 
fee-simple  title  to  Tract  D  in  virtue  of  adverse  pos- 
session. Adverse  possession  for  the  requisite  period 
vested  title  in  the  possessor  of  Tract  D  by  operation 
of  law:  McKinney  v.  Hindman,  86  Or.  545,  548  (169 
Pac.  93, 1  A.  L.  R.  1476) ;  Parker  v.  Kelsey,  82  Or.  334, 
343  (161  Pac.  694) ;  Spath  v.  Sales.  70  Or.  269, 273  (141 
Pac.  160). 

Upon  the  whole  record  we  think  that  the  decree  of 
the  trial  court  is  correct  and  that  the  pleadings  are 
sufficient  to  support  the  decree. 

The  decree  is  therefore  affirmed.  Affibmed. 

Bean^  Bubkett  and  Johns,  JJ.,  concur. 


Modified  as  to  costs  November  12^  1919« 

Petition  to  Modify. 

(184  Pae.   28S.) 

Petition  to  modify  decree  as  to  costs  allowed. 

Modified. 

Mr.  C.  M.  Idleman,  for  the  petition. 

Messrs.  Richards  <&  Bichards,  contra. 

Department  1. 

HARRIS,  J. — In  an  opinion  rendered  recently, 
the  decree  from  which  the  defendant  appealed  was 
affirmed.    Nothing  was  said  in  the  opinion  about  costs 
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and  for  that  reason  ,an  affirmation  of  the  decree  would 
allow  the  respondent  to  recover  his  costs  and  disburse- 
ments from  the  appellant.  The  defendant  has  filed  a 
petition  asking  that  the  decree  be  modified  to  the  ex- 
tent of  disallowing  costs  to  either  party.  The  trial 
court  refused  costs  to  either  party  and  directed  each 
to  pay  his  own  disbursements.  We  think  that  under 
all  the  circumstances  of  this  case  each  party  should 
pay  his  own  disbursements  in  this  court.  It  is  there- 
fore  ordered  that  the  decree  appealed  from  be  affirmed 
without  costs  to  either  party  in  either  court. 

Modified  as  to  Costs. 

Bean^  Bubnett  and  Johns,  JJ.,  concur. 
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SMITH  V.  MAETIN.* 

(185  Pac.  236.) 

Vendor  andtPnrcliaser — ^Assignment  of  "Oontract** — ^Olanse  Prolill>- 
iting. 

1.  The  parties  to  a  contract  for  tbe  sale  of  land  could  provide 
that  it  should  not  be  assigned  without  the  written  consent  of  the 
vendor;  a  "contract"  being  an  agreement  between  two  or  more  par- 
ties, competent  to  contract,  on  a  sufficient  consideration,  to  do  op 
not  to  do  a  particular  thing  which  lawfully  may  be  done  or  omitted. 

Vendor  and  Purchaser— '"Waiver"  of  Provision  Against  Assignment 
—Proof  by  Parol— **Waiver"  Defined. 

2.  The  vendor  of  land  by  contract  stipulating  against  assignment 
without  his  written  consent  may  waive,  if  he  chooses,  such  provision 
of  the  contract  for  his  benefit,  and  the  "waiver,"  a  voluntary  reliu- 
quifthment  of  one's  known  right  by  acts  or  by  acceptance  of  benefits, 
may  be  proved  by  parol  and  circumstantial  evidence  as  well  as 
direct  testimony. 

*On  validity  and  effect  of  stipulation  in  contract  for  sale  of  land 
against  assignment  by  vendee  without  vendor's  consent,  see  note  in 
35  L.  B^  A.  (N.  &)  1064.  Ekpobte*. 
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Pleading — Separate  Defense  Should  be  Complete  in  Itself. 

3.  The  new  matter  in  defendnnt'g  second  defense  should  be  suffi- 
cient in  itself,  independent  of  all  other,  parts  of  the  answer,  to  con- 
stitute a  defense. 

Pleading — Sufficiency  of  Separate  Defense  Referring  to  Other  De- 
fense for  Matter  of  mducement. 

4.  In  ejectment  by  vendor  of  land  against  the  assignee  of  the 
contract,  second  defense  by  defendant  assignee,  though  referring 
to  its  first  and  separate  answer,  held  sufficient;  the  reference  being 
matter  of  inducement  leading  to  the  essential  part  of  the  defense 
grounded  in  waiver  or  estoppel. 

Vendor  and  Purchaser — ^Pleading  Waiver  of  or  Estopi»el  to  Enforce 
Stipulation  Against  Assignment  Without  Consent. 

5.  In  a  vendor's  action  of  ejectment  against  the  assigpiee  of  the 
contract,  which  stipulated  against  assignment  without  the  vendor's 
written  consent,  second  separate  defense  of  the  assignee,  grounded 
in  waiver  of  or  estoppel  to  enforce  the  stipulation  against  assign- 
ment without  written  consent,  held  to  state  a  good  defense,  either  on 
the  ground  of  waiver  or  estoppel,  which  merge  into  one  another. 

Estoppel— Vendor  and  Purchaser— Assignment^  of  Contract— Waiver 
of  or  Estoppel  to  Require  Vendor's  Consent. 

6.  If  the  vendor  of  land,  knowing  that  a  company  was  about  to 
purchase  the  contract  from  the  vendee  in  ignorance  of  its  require- 
ment that  the  vendor's  written  consent  be  obtained,  yet  said  noth- 
ing about  the  provision,  and  afterwards  accepted  the  benefits  of 
payments  which  the  assignee  company  made,  such  vendor  is  pre- 
vented either  on  the  ground  of  waiver  or  estoppel  from  subsequently 
insisting  on  the  condition,  at  least  without  returning  the  payments. 

Vendor  and  Purchaser-— ABsignment   of  Contract— Vendor  not  En- 
titled to  Possession  Against  Assignee. 

7.  Where  land  was  sold  by  contract  stipulating  against  assign- 
ment without  the  vendor's  written  consent,  the  vendor  cannot 
secure  possession  from  an  assignee  of  the  contract  without  his  con- 
sent on  the  ground  that  the  waiver  of  the  condition  against  assign- 
ment did  not  dispense  with  the  stipulation  of  the  contract  against 
giving  possession  to  an  assignee  without  permission  of  the  vendor, 
one  of  its  conditions  being  that  the  purchaser  was  entitled  to  posses- 
sion as  long  as  he  complied  with  the  requirements  as  to  payment, 
which  right  would  pass  by  assignment  of  the , contract. 

Vendor  and  Purchaser— Assignment  of  Contract— Waiver  of  Writtea 
Consent  to  Assignment. 

8.  Evidence  held  to  sljow  waiver  by  the  vendor  of  land  in  favor 
of  the  assignee  of  the  contract  of  its  provision  requiring  the  written 
consent  of  the  vendor  to  any  assignment. 

Specific  Performance — Performance  by  PlalntUT — ^Necessity. 

9.  The  court  cannot  decree  specific  performance  by  the  seller  of 
a  contract  for  the  sale  of  land,  where  the  buyer's  assignee,  who  asks 
relief,  has  not  specifically  performed  and  does  not  tender  perform- 
ance in  full,  but  simply  expresses  its  willingness. 
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Claiming  to  be  the  owner  and  entitled  to  the  posses- 
sion thereof,  the  plaintiff  instituted  an  action  in  eject- 
ment against  the  defendant  Martin  to  recover  from 
him  the  possession  of  a  certain  lot  described  in  the 
complaint.  The  Peninsula  Security  Company  was  sub- 
stituted for  and, defended  in  place  of  Martin.  Withr 
out  denying  the  complaint  in  any  respect,  the  com- 
pany alleged,  and  it  is  admitted  by  the  pleadings  on 
behalf  of  the  plaintiff,  that  the  latter  and  his  wife  had 
contracted  as  parties  of  the  first  part  to  sell  the  prop- 
erty to  G.  D.  Eatinger  as  party  of  the  second  part,  for 
$1,700,  the  initial  payment  to  be  $100  and  the  remain- 
der at  the  rate  of  not  less  than  $20  per  month,  with 
interest  on  the  unpaid  portion  of  the  purchase  price 
at  6  per  cent  per  annum.  It  was  stipulated  in  the 
writing  that  the  purchaser  be  entitled  to  have  and  re- 
tain possession  of  the  property  so  long  as  he  kept  up 
the  payments  promptly,  and  as  a  condition  of  the  con- 
tract it  is  provided  that: 

^ '  He  will  not  assign  or  transfer  this  contract,  nor  de- 
liver the  possession  of  said  premises  to  any  person  or 
persons  whomsoever  without  the  consent  in  writing  of 
the  said  first  party. '* 

The  defeasance  clause  also  states: 

*'0r  in  case  the  said  party  of  the  second  part  shall 
fail  or  refuse  to  comply  with  all  or  any  of  the  condi- 
tions or  agreements  herein  contained  and  by  him  to  be 
performed,  then  and  in  such  event  this  contract  shall 
be  void  and  thereupon  said  first  party  shall  be  entitled 
to  the  immediate  possession  of  said  premises. '* 

All  payments  were  to  be  forfeited  in  case  of  such  de- 
fault and  considered  as  rent  for  the  use  of  the  prop- 
erty. 


JNov.  1919.]  Smith  v.  Martin.  135 

The  answer  further  says  that  Eatinger  took  posses- 
sion of  the  property  and  that  since  then  he  and  his  as- 
signs have  been  in  possession,  have  promptly  met  the 
.payments  specified  and  have  kept  and  performed  all 
of  the  conditions  of  the  contract.  The  defendant  fur- 
ther  alleges  that  Eatinger  transferred  and  assigned  to 
it  all  his  right,  title  and  interest  in  and  to  the  contract ; 
that  it  is  now  the  owner  and  holder  of  the  same^  and 
that  it  is  now  in  possession  of  the  property  and  has 
leased  it  to  the  defendant  Martin.  The  company  fur- 
ther asserts  that  after  the  contract  of  sale  was  made, 
it  was  informed  that  there  was  an  overdue  mortgage 
on  the  premises,  amounting  to  about  $1,200,  and  that 
it  is  now  able,  ready  and  willing  to  make  all  the  pay- 
ments specified  by  the  contract  and  to  pay  off  the  mort- 
gage and  pay  the  plaintiff  such  sum  as  may  be  found 
due  him,  upon  his  giving  to  the  company  a  deed  to  the 
premises  free  of  all  encumbrances. 

As  a  separate  defense  the  answer  alleges  that  prior 
to  the  assignment  of  the  contract  to  it  by  Eatinger  the 
company  directed  the  attention  of  the  plaintiff  to  the 
fact  that  there  were  two  mortgages  on  the  premises, 
one  of  $1,200  already  mentioned,  and  another  of  about 
$100  due  to  the  Northwestern  National  Bank  of  Port- 
land; that  therefore  the  company,  instead  of  making 
payments  direct  to  the  plaintiff  should  make  payments 
on  the  mortgages,  and  that  this  was  agreed  to  by  the 
plaintiff,  in  pursuance  of  which  and  with  the  consent 
of  the  plaintiff,  the  company  purchased  the  contract 
from  Eatinger  and  has  paid  to  the  mortgagees  all  in- 
stallments specified  in  the  contract.  The  company 
claims  not  to  have  known  anything  about  the  provision 
of  the  contract  requiring  the  consent  of  the  plaintiff  to 
its  assignment;  that  the  plaintiff,  knowing  of  the  de- 
fendant's ignorance  on  that  subject  and  that  it  was 
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about  to  purchase  the  contract,  permitted  it  to  take 
over  the  agreement  and  make  the  payments  to  the 
mortgagees,  and  that  it  did  purchase  the  contract 
in  good  faith,  without  knowledge  of  such  provision 
against  its  assignment  and  relying  on  plaintiff's  as- 
sent and  agreement.  It  declares  that  it  is  able,  ready 
and  willing  to  pay  to  the  plaintiff  in  cash  such  amount 
as  may  be  found  due  under  the  terms  of  the  contract 
after  payment  of  the  mortgages,  on  condition  that  he 
give  to  it  a  deed  to  the  premises  clear  of  all  encum- 
brances, and  .an  abstract  showing  fee-simple  title  in 
the  plaintiff  as  specified  in  the  contract,  and  that  the 
company  is  able,  ready  and  willing  to  perform  the 
terms  and  conditions  of  the  contract  and  make  all  pay- 
ments required.  Although  the  right  to  plead  an  equi- 
table defense  in  an  action  at  law  was  not  questioned 
at  any  stage  of  this  litigation,  yet  it  may  be  of  general 
interest  to  direct  attention  to  Chapter  95,  Laws  of 
1917,  which  sanctions  such  procedure. 

The  reply  admits  the  making  of  the  contract  and 
that  the  company  is  leasing  the  property  to  the  defend- 
ant Martin,  and  denies  all  other  allegations  of  the  an- 
swer except  the  corporate  character  of  the  answering 
defendant.  The  court  heard  the  testimony  on  the 
issues  thus  formed  and  entered  a  decree  in  substance 
ordering  the  defendant  company  to  pay  to  the  plain- 
tiff the  sum  of  $273.82  upon  the  furnishing  by  him  and 
his  wife  an  abstract  showing  the  premises  to  be  free 
and  clear  of  all  encumbrances  except  the  first  mort- 
gage of  $1,200,  and  upon  their  executing  a  warranty 
deed  to  the  company  free  from  encumbrances  except 
the  mortgage  and,  further,  that  the  action  at  law  in 
the  above-entitled  cause  for  ejectment  be  perpetually 
enjoined.    The  plaintiff  appeals.  Modified, 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  S.  B,  Huston  and  Mr.  M.  B.  Meacham,  with  an  oral 
argument  by  Mr.  Huston.  ^ 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Omar  C.  Spencer  and  Mr.  Perry  C.  Stroud,  with 
an  oral  argument  by  Mr.  Spencer. 

BUENETT,  J.— 1.  A  contract  may  be  defined  to  be 
an  agreement  between  two  or  more  parties  competent . 
to  contract,  upon  a  sufficient  consideration,  to  do  or 
not  to  dp  a  particular  thing  which  lawfully  may  be 
done  or  omitted.  Hence  the  parties  could  provide  that 
the  contract  should  not  be  assigned  without  the  writ- 
ten consent  of  one  of  them.  There  was  nothing  unlaw- 
ful or  contrary  to  public  policy  in  such  a  stipulation 
and  under  proper  conditions  the  same  may  be  en- 
forced. There  are  instances  where  the  personal  quali- 
ties of  one  of  the  parties  form  an  element  of  the  agree- 
ment, as  where  the  personal  services  of  a  physician 
or  of  an  actor,  or  a  tenant  for  a  certain  share  of  crops 
as  rent,  are  involved.  There,  by  operation  of  law  the 
contract  is  not  assignable  without  the  consent  of  the 
employer.  It  is  equally  permissible  for  the  parties  to 
append  the  same  condition  by  express  contract,  so  that 
the  inhibition  against  assignment  arises  from  their 
covenant,  rather  than  by  operation  of  law.  For  in- 
stance, in  Behrens  v.  Cloudy,  50  Wash.  400  (97  Pac. 
450),  a  lease  contained  covenants  of  the  lessor  to  sell 
the  land  to  the  lessee  in  eight  months  at  the  latter 's 
option,  and  also  the  covenant  of  the  lessee  not  to  as- 
sign any  part  of  the  lease.  The  plaintiff  had  taken  an 
assignment  of  the  option  without  a  written  consent 
as  required  by  the  contract,  and  sued  to  compel  spe- 
cific performance.    The  court  held  that  the  covenant 
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against  the  assignment  was  lawful  and  that  the  pur- 
chaser without  written  consent  acquired  no  rights.  In 
another  Washington  case,  Bonds-Foster  Lumber  Co. 
V.  Northern  Pacific  R.  R.  Co.,  53  Wash.  302  (101  Pac. 
877),  it  is  laid  down  as  a  rule  that: 

''One  who  accepts  assignment  of  a  contract  which  by 
express  terms  is  made  nonassignable,  acquires  only  a 
cause  of  action  against  the  assignor.*' 

See,  also,  Burck  v.  Taylor,  152  U.  S.  634  (38  L.  Ed. 
578,  14  Sup.  Ct.  Rep.  696,  see,  a^so,  Rose's  U.  S. 
Notes) ;  Tabler  v.  Sheffield  Land  Co.,  79  Ala.  377  (58 
Am.  Rep.  593) ;  Deffenbaugh  v.  Foster,  40  Ind.  382 ; 
Andrew  v.  Meyerdirck,  87  Md.  511  (40  Atl.  173) ;  City 
of  Omaha  v.  Standard  Oil  Co.,  55  Neb.  337  (75  N.  W. 
859) ;  Zetterlwtd  v.  Texas  L.  A  C.  Co.,  55  Neb.  355  (75 
N.W.  860). 

2.  In  such  contracts  as  the  one  we  have  before  us, 
the  provision  against  assignment  without  the  consent 
of  the  seller  is  made  for  his  benefit  and,  like  all  other 
provisions  in  favor  of  a  party,  he  may  waive  it  if  he 
chooses.  Such  waiver  may  be  proved  by  parol  and 
by  circumstantial  evidence,  as  well  as  by  direct  testi- 
mony. In  Schmurr  v.  State  Ins.  Co.,  30  Or.  29  (46 
Pac.  363),  a  policy  of  insurance  required  that  all 
waivers  of  its  provisions  should  be  in  writing,  but  the 
court  held  that  even  this  condition  could  itself  be 
waived,  and  said  in  substance  that  where  a  company 
has  full  knowledge  of  facts  that  render  void  one  of  its 
policies,  retains  the  premium  and  fails  to  cancel  the 
policy,  it  waives  the  forfeiture,  and  this  can  be  done 
by  conduct  or  by  parol,  although  the  policy  itself  pro- 
vides that  it  shall  be  in  writing.  ''Waiver''  is  a  volun- 
tary relinquishment  of  one 's  known  right,  and  may  be 
by  the  acts  of  the  party  or  by  accepting  benefits  accru- 
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ing  on  account  of  that  waiver:  Maday  v.  Both,  160 
Mich.  289  (125  N.  W.  13, 136  Am.  St.  Eep.  441) ;  Peters 
V.  Canfield,  74  Mich.  498  (42  N.  W.  125) ;  Frmids  v. 
Litchfield,  82  Iowa,  726  (47  N.  W.  998) ;  Ross  v.  Page, 
11  N.  D.  458  (92  N.  W.  822). 

3-5.  The  plaintiff  contends,  however,  that  the  second 
further  and  separate  defense  interposed  by  the  Secur- 
ity Company  taken  alone  without  reference  to  the  first 
defense  is  unintelligible  and  furnished  no  ground  of 
resistance  to  the  plaintiff's  complaint.  He  argues 
that  the  new  matter  in  the  second  defense  should  be 
suflBcient  in  itself,  independent  of  all  other  parts  of, 
the  pleading,  to  constitute  a  defense.  In  principle  this 
is  true,  but,  as  stated  in  Casner  v.  Hoskins,  64  Or.  254 
(128  Pac.  841,  130  Pac.  55) : 

**The  general  rule  is  that  a  separate  defense  should 
be  complete  within  itself  and  contain  all  the  averments 
necessary  to  answer  the  entire  cause  of  action  sejt  forth 
in  the  complaint  or  such  part  thereof  as  is  intended  to 
be  controverted:  Gardner  v.  McWUliams,  42  Or.  14  (69 
Paci  915) ;  Moore  v.  Halliday,  43  Or.  243  (72  Pac.  801, 
99  Am.  St.  Eep.  724).  In  the  construction  of  plead- 
ings as  in  the  interpreting  of  other  writings,  the 
maxim,  ^That  is  certain  which  can  be  rendered  cer- 
tain,'  applies,  and  where  one  part  of  an  answer,  for  the 
purpose  of  avoiding  reiteration  of  facts  alike  appli- 
cable to  th«  other  parts  of  the  defense,  refers  to  such 
part  where  the  matter  to  which  attention  is  thus  at- 
tracted is  suflSciently  set  forth,  the  allusion  is  a  compli- 
ance with  the  requirements  of  the  statute  that  the  lan- 
guage employed  in  an  answer  shall  be  concise  and 
without  repetition :  1  Ency.  PI.  &  Pr.  853 ;  Sutherland 
Y.Phelps,  22111.  91.'' 

The  defense  in  question  reads  thus  in  part: 

**That  subsequent  to  the  making  of  the  contract  of 
sale,  set  forth  in  paragraph  11  of  the  defendant 's  first 
and  separate  answer,  and  prior  to  the  assignment  of 
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the  said  contract,  which  was  made  by  said  Eatinger  on. 
July  14, 1917,  to  the  Peninsula  Security  Company,  and 
is  set  forth  in  paragraph  IV  of  the  defendant's  first 
and  separate  answer,  the  defendant.  Peninsula  Secur- 
ity Company,  called  the  plaintiff's  attention,  on  July 
12,  1917,  to  the  fact  that  there  was  both  a  first  and 
second  mortgage  on  said  premises.  •  •  ^» 

This  is  matter  of  inducement  leading  to  the  essential 

part  of  the  second  defense,  which  is  grounded  in  waiver 

or  estoppel,  and  under  the  authority  of  Casner  v. 

EosUns,  64  Or.  254  (128  Pac.  841,  130  Pac.  55),  was 

suflSciently  pleaded.    The  further  contention  of  the 

plaintiff  is  that  waiver  was  not  alleged  and  that  the 

statement  in  the  defense  under  consideration  did  not 

amount  to   an   estoppel.    It  is  true   that  the  word 

**  waiver '*  is  not  mentioned  in  the  answer,  but  it  is 

stated  therein: 

^'That  the  said  plaintiff  is  estopped  from  now  as- 
serting this  provision  of  the  contract  of  sale  against 
assignment  without  consent  in  writing,  in  this:  that 
pursuant  to  said  plaintiff's  consent  and  agreement,  the 
defendant  Peninsula  Security  Company,  not  knowing 
that  consent  to  the  assignment  should  be  first  obtained 
in  writing  and  relying  on  plaintiff's  consent  and  agree- 
ment, purchased  said  contract  and  has  made  all  pay- 
ments specified  by  the  contract  of  sale  to  the  mort- 
gagees and  the  said  Peninsula  Security  Company, 
relying  on  said  consent  and  agreement  of  the  plaintiff, 
has  kept  and  performed  all  other  terms  and  conditions 
of  said  contract  of  sale;  that  it  would  now  prejudice 
the  defendant,  Peninsula  Security  Company's  inter- 
ests to  permit  the  plaintiff  now  to  assert  the  clause  in 
the  contract  of  sale  against  the  assignment  unless 
plaintiff's  consent  was  first  obtained  in  writing." 

'  It  is  not  the  name  given  to  the  matter  averred,  but 
the  legal  effect  to  be  drawn  from  the  facts  stated, 
which  gives  force  to  the  pleading.    The  pleader  nmy 
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put  a  wrong  label  upon  his  statement  of  his  cause  of 
action  or  defense^yet  the  court  will  consider  the  plead- 
ing according  to  its  legal  effect  without  reference  to 
the  title  it  bears.  It  is  sometimes  diflScult  to  distin- 
guish between  estoppel  and  waiver.  The  waiver  of 
the  terms  of  a  contract  naay  be  made  the  subject  of  a 
still  further  contract  between  the  parties,  and  in  that 
case  as  in  any  other  agreement  there  must  be  a  con- 
sideration and  subject  matter,  and  the  assent  of 
both  contracting  parties.  But,  as  already  shown,  the 
waiver  may  result  from  the  conduct  of  the  party  for 
whose  benefit  the  stipulation  said  to  have  been  waived 
was  made  in  the  first  instance.  The  distinction  is  thus 
pointed  out  by  Mr.  Justice  McBride  in  Mitchell  v. 
Hughes,  80  Or.  574  (157  Pac.  965) : 

*' Where  there  is  no  intention  to  waive,  there  is  no 
wai\ier,  unless  the  conduct  of  the  alleged  waiver  is 
such  as  to  have  misled  the  waivee  to  his  prejudice. 
'Waiver  involves  both  knowledge  and  intention;  an 
estoppel  may  arise  when  there  is  no  intention  to  mis- 
lead. Waiver  depends  upon  what  one  himself  intends 
to  do;  estoppel  depends  upon  what  he  caused  his  ad- 
versary to  do.'  ^' 

And  it  is  said  in  40  Cyc.  261 : 

*'The  question  of  waiver  is  mainly  a  question  of  in- 
tention, which  lies  at  the  foundation  of  the  doctrine. 
Waiver  must  be  manifested  in  sojne  unequivocal  man- 
ner, and  to  operate  as  such  it  must  in  all  cases  be  in- 
tentional. There  can  be  no  waiver  unless  so  intended 
by  one  party  and  so  understood  by  the  other,  or  one 
party  has  so  acted  as  to  mislead  the  other  and  is  es- 
topped thereby.'* 

The  principle  is  thus  stated  by  Judge  Sanbobh-  in 
Bice  V.  Fidelity  <B  Deposit  Co.,  103  Fed.  427,  435  (43 
C.  C.  A.  270,  278) : 
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"But  a  waiver  is  either  the  result  of  an  intentional 
relinquishment  of  a  known  right,  or  an  estoppel  from 
enforcing  it.  To  constitute  a  waiver  there  must  be  an 
intention  to  relinquish  the  right,  or  there  must  be 
words  or  acts  calculated  to  induce  the  other  contract- 
ing party  to  believe  and  which  deceive  him  into  the 
belief  that  the  holder  of  the  right  has  abandoned  it; 
and  the  party  deceived  must  have  acted  on  his  belief, 
so  that  an  assertion  of  the  right  will  inflict  upon  him 
a  loss  he  would  not  have  sustained  if  its  holder  had  not 
appeared  to  relinquish  it ' ' 

These  excerpts  support  the  doctrine  that  waiver  or 
estoppel  does  not  necessarily  depend  upon  the  affirma- 
tive intention  of  the  waivor,  but  that  in  the  alternative 
it  may  be  grounded  upon  his  conduct  which  misleads 
the  other  party  into  doing  something  which  will  inure 
to  his  own  hurt  if  the  waivor  is  allowed  to  repudiate 
the  transaction.  Thus  it  seems  that  waiver  and  es- 
toppel largely  occupy  common  ground  or  shade  into 
each  other. 

6.  It  is  urged  also  by  the  plaintiff  that  a  contract 
required  by  the  statute  of  frauds  to  be  in  writing  can- 
not be  waived  verbally,  as  this  would  be  substituting 
an  oral  contract  for  what  the  law  says  must  be  writ- 
ten. This  is  correct  if  we  contemplate  waiver  as 
grounded  solely  in  contract  and  the  doctrine  is  sup- 
ported by  29  Am.  &  Eng.  Ency.  Law  (2  ed.),  1101;  but 
the  text-writer  there  'goes  on  to  state : 

'*This  is  true  even  though  the  agreement  or  waiver 
may  be  in  such  terms  that,  taken  alone,  it  would  not  be 
required  to  be  in  writing.  The  only  ground  upon 
which  a  party  will  be  bound  by  such  a  waiver  is  that 
the  other  party  has  so  governed  his  conduct  by  virtue 
of  and  relying  upon  the  attempted  waiver  or  altera- 
tion that  it  would  be  aiding  a  fraud  to  permit  him  to 
deny  its  validity.'' 
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Hence  it  is  that  if  in  fact  the  plaintiff,  knowing  that 
the  company  was  about  to  purchase  the  contract  in 
ignorance  of  the  requirement  that  his  written  consent 
should  be  obtained,  yet  said  nothing  about  that  provi- 
sion and  afterwards  accepted  the  benefits  of  the  pay- 
ments which  the  company  made,  it  would  prevent  him 
from  now  insisting  upon  that  condition,  at  least  with- 
out returning  the  payments  of  which  he  enjoyed  the 
benefit.  It  matters  not  whether  we  call  it  estoppel  or 
waiver,^the  result  is  the  same. 

7.  Again,  the  plaintiff  makes  the  point  that  the 
waiver  by  the  lessor  of  a  condition  in  the  lease  against 
assignment  without  his  written  consent  does  not  dis- 
pense with  other  conditions  therein,  meaning  thereby 
that  it  doe^  not  override  the  stipulation  against  giving 
possession  without  such  permission.  We  mu^t,  how- 
ever, keep  in  view  all  the  conditioi^s  of  the  contract, 
one  of  which  was,  as  is  seen  expressed  therein,  that  the 
purchaser  was  entitled  to  take  and  retain  possession 
of  the  property  as  long  as  he  complied  with  the  re- 
quirements as  to  payment.  This  was  a  right  given  to 
the  purchaser  imder  the  contract  and  would  pass  by 
the  assignment  of  it.  It  is  true  that  if  the  purchaser 
himself  had  kept  up  the  payments  and  had  given  pos- 
session to  another  without  assignment,  this  would  have 
constituted  a  breach  of  the  contract  unless  the  plaintiff 
consented  to  it  in  writing  or  waived  the  same.  On  the 
other  hand,  an  assignment  of  the  contract  would  carry 
with  it  the  right  of  possession,  it  being  a  case  of  the 
greater  including  the  less,  because  the  contract  gives 
to  the  holder  of  it  the  right  to  possession. 

8.  Having  in  mind  the  principle  that  a  stipulation 
against  the  assignability  of  a  contract  is  lawful  and 
enforceable,  but  that  it  may  be  waived  by  the  party 
for  whose  benefit  it  was  made^  we  direct  attention  to 
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the  testimony  on  the  subject.  Mr.  Drinker,  the  presi- 
dent of  the  company,  stated  that  Mr.  Eatinger,  the 
original  contractor  for  the  purchase  of  the  property, 
opened  negotiations  with  him,  exhibited  to  him  a  copy 
of  the  contract  and  sought  to  have  him  take  it  over  and 
assume  its  obligations ;  that  he  arranged  for  an  inter- 
view with  the  plaintiff  at  the  Northwestern  National 
Bank,  at  which  he  told  the  plaintiff  of  Eatinger 's  re- 
quest for  the  defendant  company  to  take  over  his 
equity  in  the  contract;  that  he  had  searched  the  rec- 
ords and  found  there  were  two  overdue  mortgages  on 
the  premises  and  that  if  the  company  took  over  the 
contracts  it  would  not  make  the  payments  to  him  but 
would  have  to  make  them  to  the  mortgagees  until  the 
encumbrances  were  paid  off.  He  says  that  he  offered 
to  buy  Smith's  interest  in  the  contract,  but  the  latter 
declined  to  sell.    He  then  continues: 

**Mr.  Smith  then  said  he  would  not  discount  the  con- 
tract, but  that  he  would  allow  us  to  make  payments  to 
the  mortgagees,  with  the  imderstanding  that  the  sec- 
ond mortgage  to  the  Merchants '  National  Bank  was  to 
be  paid  off  first;  and  then  we  were  to  start  making 
payments  on  the  first  mortgage. '' 

Drinker  also  testified  to  having  made  certain  pay- 
ments on  both  mortgages.  Another  witness,  Mr.  Hol- 
brook,  an  oflScer  connected  with  the  bank,  narrates 
having  arranged  for  the  interview  between  Drinker 
and  Smith,  at  which  Smith  declined  to  sell^  his  interest 
in  the  property,  and  that  Drinker  then  said : 

"He  would  go  ahead  and  pay  out  in  accordance  with 
the  terms  of  his  contract,  and,  in  order  to  make  certain 
that  the  payments  would  go  direct  to  the  mortgagees, 
he  would  pay  them  direct,  and  he  then  paid  me  $20, 
which  was  the  amount  then  due  us  on  our  mortgage, 
and  I  gave  him  a  receipt  for  it 


Nov.  1919.]  Smith  v.  Martin.  145 

"Q.  Was  that  with  the  coBsent  and  agreement  of 
Mr.  Smith! 

'*A.  It  certainly  was.  He  was  right  there,  and  con- 
sented to  it,  as  far  as  I  could  see. ' ' 

He  declares  that  there  was  nothing  said  at  that  time 
about  the  requirement  that  an  assignment  should  be 
in  writing,  and  no  objection  was  raised  to  the  receipt 
of  the  money  by  him. 

The  plaintiff  himself,  speaking  of  the  meeting  at 
the  bank,  after  relating  that  he  declined  (to  sell  his 
equity  in  the  property,  testified  about  the  conversation 
as  follows : 

**He  [referring  to  Drinker]  stated  something  to  the 
effect  that  if  I  did  hot  accept  the  discount  on  my 
equity,  that  they  should  continue  the  payments  to  the 
mortgagee,  in  protection  to  their  interests  in  the  con- 
tract, at  which  I  answered  I  had  no  option;  that  is,  I 
couldn't  help  myself. 

*  *  Q.  Was  there  any  agreement  between  you  and  Mr. 
Drinker  at  that  time  that  this  contract  should  be  modi- 
fied in  any  respect! 

**A.  Nothing  whatever  was  said  about  modifying  the 
contract. ' ' 

It  further  appears  from  the  testimony  that  after  the 
defendant  company  had  made  some  payments  on  the 
small  mortgage.  Smith  paid  the  balance  remaining 
due,  receiving  the  benefit  of  the  payments  made  by  the 
company.  He  also  admits  that  the  sums  paid  on  the 
larger  mortgage  were  credited  on  the  interest  due 
thereon.  The  company  took  the  assignment  of  the 
contract  from  Eatinger  on  the  same  day  of  the  conver- 
sation at  the  bank. 

It  is  very  plain  from  this  testimony  that  the  company 
did  not  make  the  payments  as  a  mere  volunteer.  While 
it  cannot  be  excused  for  not  reading  the  contract  care- 
fully, although  Drinker  says  he  looked  it  over  hastily, 
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the  conduct  of  Smith,  even  as  narrated  by  himself, 
naturally  leads  to  the  conclusion  that  he  did  not  intend 
to  insist  upon  the  enforcement  of  the  condition  requir- 
ing his  written  assent  to  an  assignment  of  the  contract. 
One  would  readily  infer  this  from  his  statement  that 
he  had  no  option,  and  would  be  led  to  believe  that  he 
assented,  albeit  unwillingly,  to  the  payments  being 
made  by  the  defendant  to  protect  its  interest  in  the 
contract.  Moreover,  he  accepted  the  benefits  of  the 
unauthorized  assignment,  by  receiving  the  credit  for 
the  payments  made  on  the  mortgages  by  the  defendant 
company.  As  we  view  the  testimony,  the  waiver  of 
this  condition  on  behalf  of  Smith  is  established  and 
the  company  occupies  the  position  of  Eatinger,  the 
original  party  to  the  contract. 

9.  The  situation,  then,  is  that  the  plaintiff  has 
brought  ejectment  to  recover  possession  of  the  prop- 
erty. He  placed  the  other  party  to  the  contract  in 
possession  of  the  realty.  Until  there  is  a  default  in 
the  performance  of  the  covenants  of  the  purchaser, 
his  possession  cannot  be  disturbed.  Moreover,  as  the 
condition  about  the  nonassignability  of  the  contract 
was  waived,  its  violation  does  not  amount  to  a  default. 
Hence  the  company,  by  its  tenant,  is  in  rightful  posses- 
sion as  successor  of  Eatinger,  which  is  suflScient  to  de- 
feat thp  action  of  ejectment.  On  the  other  hand,  the 
defendant  does  not  tender  performance  in  full. 
Neither  has  it  entirely  performed  the  covenants.  In- 
deed, no  tender  is  pleaded.  It  simply  expresses  its 
willingness  to  proceed.  Under  these  circumstances, 
the  court  cannot  decree  specific  performance  by  the 
seller,  because  the  buyer  has  not  specifically  performed 
on  its  part.  The  decree  will  therefore  be  modified  to 
the  effect  that  the  further  prosecution  of  the  instant 
particular  action  at  law  in  ejectment  shall  be  enjoined, 
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without  prejudice  to  any  new  cause  of  action  which 
may  arise  in  favor  of  the  plaintiff,  respecting  the 
realty  in  question,  and  without  granting  further  relief 
to  the  defendants.  Neither  party  shall  recover  costs 
from  the  other.  Modified. 

MoBbidb,  C.  J.,  and  Benson  and  Habbis^  JJ.,  concur. 


Argaed  September  24,  modified  and  remanded  November  25,  1919. 

SIMPSON  V.  FIRST  NAT.  BANK. 

(185  Pac.  913.) 

Bi]l0  and  Notes— Pleading  in  Action  Against  Bank  ms  Alleged  In- 

doraer. 

1.  Action  against  bank  to  recover  balance  on  bankrupt's  note, 
in  which  note^  prior  to  maker's  bankruptcy,  the  bank,  as  agent  for 
plaintiff,  had  invested  her  money,  and  which  note  had  been  delivered 
by  bank  to  plaintiff  without  indorsement  and  with  payee's  name 
left  blank,  the  complaint,  averring  that  "plaintiff  is  entitled  to  the 
indorsement  of  defendant  *  *  upon  said  note/'  and  that  the  bank, 
on  account  of  its  negotiation  and  sale  of  the  note  to  plaintiff^  was 
liable  as  indorser^  held  to  state  a  claim  based  on  the  note  and  not, 
npon  any  independent  oral  promise  of  guaranty  or  express  warranty. 

Pleading — Oonstractlon  Against  Pleader  on  Demnirer. 

2.  Upon  demurrer  to  complaint,  language  of  complaint  must  be\ 
construed  most  strongly  against  pleader. 

Banks  and  Banking— Uabllity-  of  Bank  in  Making  Loans  of  Deposi- 
tor's Money. 

3.  If  a  bank  is  authorized  by  a  depositor  to  loan  the  latter's 
money,  the  bank  for  that  purpose  acts  as  an  agent;  and,  if  it  lends 
the  money  in  good  faith  and  uses  due  diligence,  it  is  not  ordinarily 
liable  for  any  losses  that  occur. 

Chiaranty— Necessity  or  Words  Showing  a  Contract. 

4.  While  the  word  "guaranty"  is  not  essential  to  crealfe  a  con- 
tract of  guaranty,  and  the  word  ''warrant"  i«  not  indispensable  for 
the  creation  of  an  express  warranty,  and  while  there  is  no  particular 
form  or  expression  necessary  to  create  a  strict  guaranty  or  a.  pure 
warranty,  still  the  language  employed  by  the  parties  must  in  some 
way  indicate  an  intention  to  contract. 
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Bills  and  Notes — ^Transfer  of  Note  With  Blank  Space  for  Payee's 
Name. 

5.  Under  the  law-merchant,  when  maker  left  a  blank  for  name 
of  payee  and  delivered  the  instrument  in  that  condition  to  another 
person  for  value,  the  person  to  whom  it  was  delivered,  or  any  sub- 
sequent holder,  could  insert  his  own  name  or  that  of  a  transferee  as 
payee. 

Statotes— Constmction  of  Negotiable  Instruments  Iaw.  \ 

6.  Bules  of  law-merchant,  while  not  controlling,  are  at  least 
helpful  when  construing  the  negotiable  instruments  law.    ^ 

Oonrts — ^Bules  of  DeclsioiL 

7.  Opinion  of  court  must  be  read  in  the  light  of  the  facts  dis- 
cussed by  the  court. 

Bills  and  Notefr— Prima  Facie  Authority  to  Fill  in  Blank  Space. 

8.  Where  maker  gave  bank  a  note  leaving  blank  space  for  name 
of  payee,  and  bank,  without  filling  in  blank  space,  transferred  note 
to  depositor  whose  money  it  had  been  authorized  to  loan  out,  de- 
positor was  a  ''person  in  possession"  within  Section  5847,  L.  0.  L., 
giving  ''person  in  possession"  prima  facie  authority  to  fill  in  blank, 
and  had  prima  facie  authority  to  fill  blank  by  writing  her  own  name 
or  that  of  the  bank. 

Bills  and  Notes — ^Filling  In  Name  of  Payee  in  Blank  Space. 

9.  Where  maker  gave  bank  a  note  leaving  blank  space  for  name 
of  payee,  with  authority  to  bank  to  insert  its  own  name,  and  bank, 
without  filling  in  blank,  transferred  note  to  depositor,  depositor's 
authority  to  fill  in  blank,  under  Section  5847,  L.  O.  L.,  was  limited 
to  inserting  name  of  bank,  since  the  blank  space  under  the  statute 
must  be  filled  in  "strictly  in  accordance  with  the  authority  given." 

Action — Transferee's  Bemedy  in  Compelling  Transferror  to  Indorse 
Note  is  in  Equity. 

10.  Where  bank,  having  received  note  from  maker  with  authority 
to  insert  its  name  in  blank  space  left  for  name  of  payee,  trans- 
ferred note  without  inserting  name  or  indorsing  it,  transferee,  upon 
inserting  bank's  name  as  payee,  could  not  in  action  against  bank 
on  note,  compel  bank  to  indorse  note;  transferee's  remedy  being  by 
suit  in  equity  and  not  law  action. 

Action — ^Distinction  Between  Law  and  Eqnity  Actions. 

11.  In  Oregon  the  distinction  between  suits  in  equity  and  actions 
at  law  is  preserved. 

Appeal  and  Error — ^Remand  of  Case  to  Permit  Plaintiff  to  Amend 
Oomidaint. 

12.  Under  Section  390,  L.  O.  L.,  as  amended  by  Laws  of  1917, 
page  126,  where  plaintiff,  who  in  law  action  on  note  sought  to  com- 
pel defendant  transterror  to  indorse  note,  could  so  amend  complaint 
as  to  entitle  her  to  such  relief  in  equity.  Supreme  Court  in  sustain- 
ing action  of  lower  court  in  sustaining  demurrer  to  complaint  will 
remand  causo  with  permission  to  plaintiff  to  amend  complaint. 
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BUlfl  and  Notes-X^ompelUng  Indorsement  of  Kote  Transferred  by 
Dellyery. 

13.  Under  Section  5882,  L.  O.  L.,  and  even  in  absence  tbereof, 
payee  who  transfers  note  for  value  without  indorsing  it  ean  be 
compelled  by  transferee  to  indorse  note. 

Statutes — Ckmstmction  of  Negotiable  Instrument  Act. 

14.  Common-law  precedents  and  discussions  by  text-book  writers 
of  the  rules  of  the  law-merchant  are  valuable  in  ascertaining  the 
meaning  of  negotiable  instrument  act. 

Bills  and  Notes — ^Bights  of  Transferee. 

15.  Under  Section  5882,  L.  O.  !#.,  transferee  of  note  is  vested,  not 
only  with  the  equitable,  but  also  with  the  legal,  title  although  he 
cannot,  until  indorsement,  be  treated  as  a  holder  in  due  course. 

Bills  and  Notes — Transferee's  Bight  to  Unanalified  Indorsement. 

16.  Section  5882,  L.  O,  L.,  giving  transferee  the  right  to  indorse- 
ment of  transferror,  entitles  transferee  to^  an  unqualified  indorse- 
ment unless  the  parties  agreed  that  the  indorsement  should  be  quali- 
fied. 

Equity — Completion  of  Note  Transferred  Unindorsed  and  With  Blank 
Space  for  Payee's  Name. 

17.  Where-  bank  received  note  from  maker  with  authority  to  in- 
sert its  name  in  space  left  blank  for  name  of  payee,  and  transferred 
note  without  inserting  name  or  indorsing  note,  bank  knew  that  un- 
less its  name  appeared  as  payee  transferee  could  not  compel  pay- 
ment by  maker,  and  equity  will  hold  that  to  be  done  which  ought 
to  be  done,  and  direct  the  note  to  be  completed  in  conformity  with 
the  intention  of  the  original  parties. 

Appeal  and  Error— Presumption  of  Truth  of  Facts  Stated  in  Com- 
plaint on  Demurrer. 

18.  Supreme  Court,  in  reviewing  action  of  lower  court  in  sus- 
taining demurrer  to  complaint,  will  assume  that  the  facts  are  as 
stated  in  complaint. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Department  2. 

The  plaintiff  is  attempting  to  recover  from  the  de- 
fendant the  amount  due  on  a  promissory  note  on  the 
theory  that  the  bank  is  liable  as  an  indorser  to  her, 
notwithstanding  the  fact  that  when'^she  received  the 
note  from  the  bank  the  instrument  contained  an  un- 
filled blank  for  a  payee  and  the  name  of  the  bank  did 
not  appear  in  or  on  the  note.  The  court  sustained  a 
demurrer  to  the  amended  complaint.    The  plaintiff  * 
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refused  to  plead  further  and  thereupon  a  judgment 
was  entered  against  her  for  the  defendant's  costs  and 
disbursemeilts.    The  plaintiflf  appealed. 

Assuming,  as  we  must,  that  the  facts  are  as  stated 
in  the  amended  complaint,  the  history  of  the  note  sued 
upon  is  as  follows :  On  August  15, 1907,  the  defendant, 
a  corporation  engaged  in  the  banking  business,  loaned 
$1,000  to  Mrs.  M.  Josephson  and  she  gave  to  the  bank 
her  ^promissory  note,  a  copy  of  which  follows: 

^'1000,  Eosebury,  Oregon,  Aug.  15,  1907. 

**  Demand  after  date,  without  grace;  for  value  re- 
ceived, I  promise  to  pay  to or  order  One  Thou- 
sand Dollars,  with  interest  from  date  at  the  rate  of 
8  per  cent  per  annum  until  paid,  principal  and  interest 
payable  in  U.  S.  Gold  Coin  of  the  present  standard 
value ;  and  iii  case  suit  be  instituted  to  collect  this  note, 
or  any  portion  thereof,  I  promise  to  pay  such  addi- 
tional lawful  sum  as  the  Court  may  adjudge  reason- 
able, as  attorney's  fee& 

*'Mbs.  M.  Josephson.'* 

At  the  time  of  making  the  note  the  name  of  the  payee 
was  left  blank,  but,  in  the  language  of  the  complaint — 

l^t  was  intended  and  authority  was  given  therefor  to 
insert  the  name  of  the  defendant  herein. ' ' 

On  September  19, 1907,  the  plaintiil  had  about  $1,200 
on  deposit  to  her  credit  in  the  bank  and  at  that  time  the 
defendant  through  its  officers  suggested  to  her  that  she 
allow  the  bank  to  loan  $1,000 — 

'*of  said  money  on  deposit  and  represented  to  the 
plaintiff  that  it  would  be  loaned  bv  them  to  absolutely 
responsible  parties,  and  for  such  time  that  should 
plaintiff  have  use  for  said  money  that  the  same  would 
be  available  to  her  at  any  time  after  thirty  days. 

''That  thereupon  the  defendant,  through  its  officers, 
aforesaid,  appropriated  $1,000  of  said  deposits  belong- 
ing to  plaintiff  herein  and  n«,^otiated,  set  over  and  as- 
signed to  the  plaintiff  the  said  promissory  note  of  said 
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Mrs.  M.  Josephson.  That  neither  said  bank  nor  its 
officers  had  notified  the  plaintiff  herein  as  to  how  they 
had  so  invested  said  $1,000  for  plaintiff  until  on  or 
about  the  1st  of  March,  1908,  when  plaintiff's  bank- 
book was  balanced  and  a  voucher  returned  to  her  being 
the  memorandum  check  made  by  said  defendant  bank 
showing  that  plaintiff  was  charged  with  said  note  of 
Mrs.  M.  Josephson. '* 

The  bank  continued  to  hold  the  note  for,  the  plain- 
tiff and  **to  attend  to  the  collection  of  the  same  and  of 
the  interest  thereon '*  until  January,  1914,  when  the 
bank  delivered  the  note  to  the  plaintiff  with  the  in- 
formation that  the  instrument  belonged  to  her ;  and  it 
is  proper  to  state,  too,  that  the  plaintiff  never  saw  the 
note  prior  to  January,  1914,  the  time  when  she  received 
the  instrument  from  the  bank,  although  as  already 
stated  she  was  informed  by  the  memorandum  check  re- 
turned to  her  as  a  voucher  on  March  1,  1908,  that  the 
bank  had  invested  $1,000  for  her  in  the  note  of  Mrs. 
M.  Josephson. 

Within  a  reasonable  time  after  receiving  the  note 
from  the  bank  the  plaintiff  '*  filled  in  the  name  of  de- 
fendant as  payee  of  said  note.'*  While  the  bank  had 
possession  of  the  instrument  as  the  agent  of  plaintiff, 
defendant  presented  it,  from  time  to  time,  to  the  maker 
for  payment  but  no  part  of  the  principal  was  paid  and 
only  a  portion  of  the  interest  was  paid. 

The  maker  of  the  note  was  adjudicated  a  bankrupt  at 
some  time  prior  to  January,  1914,  and  while  the  de- 
fendant had  possession  of  the  note  **as  agent  of  said 
plaintiff.  *'  We.  infer  from  the  complaint  that  the 
plaintiff  presented  the  note  to  the  trustee  in  bank- 
ruptcy; and  it  is  affirmatively  stated  in  the  amended 
complaint  that  the  claim  **was  duly  allowed  and  said 
bankrupt  estate  paid  as  dividends  to  plaintiff  on  ac- 
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count  of  said  note  the  sum  of  $27.07  and  no  more.'' 
The  plaintiff  brought  this  action  to  recover  $1,356.44^ 
the  balance  due  after  deducting  payments  of  interest 
received  from  the  maker  of  the  note  and  the  dividends 
paid  by  the  bankrupt  estate. 

Modified  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Abraham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  OUvef  P.  Coshow. 

HARRIS,  J. — The  amended  complaint  was  framed 
upon  the  theory  that  the  bank  was  liable  as  an  indorser 
on  the  note.  The  pleading  recites  that  when  the  note 
was  executed  the  name  of  the  payee  *  *  was  left  blank ' ' ; 
and  that  the  instrument  was  still  in  that  condition  when 
the  plaintiff  received  it.  The  pleader  tells-  about  writ- 
ing the  name  of  the  defendant  in  the  blank  and  then 
avers  that — 

The  **  plaintiff  is  entitled  to  the  indorsement  of  the 
defendant  herein  upon  said  note  and  was  at  all  times 
so  entitled  to  the  same.'* 

Again,  we  read  in  the  amended  complaint  an  allega- 
tion that  the  defendant  had  notice  of  the  failure  of 
Mrs.  M.  Josephson  to  make  payment  **and  of  the  fact 
that  it  was  liable  as  indorser  and  on  account  of  plaintiff 
being  entitled  to  its  said  indorsement  as  of  said  date 
of  making  said  transfer  to  plaintiff.''  The  following, 
brief  averment  is  a  concise  statement  of  the  theory 
upon  which  the  pleading  was  based: 

' '  That  on  account  of  said  negotiation  and  sale  afore- 
said to  the  plaintiff  herein  of  said  note  by  said  defend- 
ant as  aforesaid,  the  said  defendant  is  liable  thereon 
as  indorser  as  aforesaid." 
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1.  The  demand  for  judgment  includes  not  only  the 
principal  and  interest  due  on  the  note,  but  also  the  sum 
of  $100  which  the  plaintiff  alleges  is  a  reasonable  sum 
to  be  allowed  as  attorney's  fees  for  the  collection  of 

the  debt.  ,  Obviously,  the  claim  asserted  by  the  plain- 
tiff in  her  pleading  is  based  on  the  note  and  not  on  any 
independent  oral  promise  amounting  to  a  guaranty  or 
an  express  warranty. 

2.  Counsel  for  the  plaintiff  now  contends,  however, 
that  the  amended  complaint  states  enough  to  show  that 
the  defendant  is  liable  to  the  plaintiff  even  though  it  is 
held  that  the  bank  cannot  be  charged  in  this  proceeding 
as  an  indorser.  This  contention  proceeds  upon  the 
notion  that  the  representations  alleged  to  have  been 
made  by  the  defendant  when  its  oflScers  suggested  that 
the  plaintiff  permit  the  bank  to  invest  her  funds  for 
her  amounted  either  to  a  guaranty  that  the  bank  would 
itself  repay  the  lender  if  the  borrower  did  not,  or  to 
an  express  warranty  of  the  solvency  of  Mrs.  Joseph- 
son:  5  C.  J.  967.  It  may  be  conceded  that  the  bank 
might  be  held  liable  updn  a  contract  of  guaranty  or 
warranty  if  it  made  such  a  contract :  Kierncm  v.  Kratz, 
42  Or.  474  (69  Pac.  1027,  70  Pac.  506) ;  Swenson  v. 
Stoltz,  36  Wash.  318  (78  Pac.  999,  2  Ann.  Gas.  504). 
The  sufficiency  of  the  pleading  was  tested  by  a  de- 
murrer; the  plaintiff  was  content  to  stand  upon  her 
pleading  notwithstanding  the  ruling  of  the  trial  court 
sustaining  the  demurrer;  and  consequently  in  this 
court,  as  in  the  trial  court,  when  examining  the 
amended  complaint  the  language  found  in  it  must  be 
construed  most  strongly  against  the  pleader:  Darr  v. 
Guarmty  Lorn  Assn.,  47  Or.  88,  93  (81  Pac.  565) ; 
Fishhum  v.  Londershausen,  5()  Or.  363,  375  (92  Pac. 
1060, 15  Ann^  Gas.  975, 14  L.  E.  A.  (N.  S.)  1234). 
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3.  The  amended  complaint  does  not  state  a  cause  of 
action  arising  out  of  any  oral  promise  made  by  the  de- 
fendant unless  it  can  be  said  that  the  representations 
attributed  to  the  officers  of  the  bank  amount  to  such 
a  promise.  If  a  bank  is  authorized  by  a  depositor  to 
loan  the  latter 's  money,  the  bank  for  that  purpose  acts 
as  an  agent,  and  if  it  lends  the  money  in  good  faith  and 
uses  due  diligence  it  is  not  ordinarily  liable  for  any 
losses  that  occur :  7  C.  J.  719.  We  cannot  tell  from  a 
reading  of  the  amended  complaint  whether  the  repre- 
sentations are  to  be  taken  merely  as  limitations  upon 
the  authority  of  the  agent  or  were  intended  as  a  guar- 
anty on  the  part  of  the  bank  to  repay  if  the  borrower 
did  not  or  as  a  warranty  of  the  solvency  of  the  bor- 
rower-, or  otherwise.  If  the  representations  are  con- 
sidered as  limitations  upon  the  authority  of  the  agent, 
the  complaint  fails  to  state  a  cause  of  action,  for  the 
reason  that  there  are  no  appropriate  allegations  show- 
ing either  bad  faith  or  a  lack  of  diligence  on  the  part 
of  the  bank.  For  aught  that  appears  in  the  pleading 
Mrs.  M.  Josephson  may  have  been  solvent  on  August 
15, 1907,  as  well  as  in  March,  1908,  and  even  for  a  long 
time  afterwards;  and,  indeed,  it  may  be  that  at  any 
time  in  1907  or  1908  all  persons  would  have  considered 
the  loan  a  safe  and  profitable  investment.  It  is  true 
that  Mrs.  M.  Josephson  was  adjudicated  a  bankrupt, 
but  it  is  also  true  that  the  pleading  does  not  tell  us 
when  she  became  a  bankrupt.  The  inferences  to  be 
drawn  from  the  amended  complaint  are  that  the  maker 
of  the  note  was  not  adjudicated  a  bankrupt  until  some 
time  after  January,  1913.  Manifestly,  the  pleading 
does  not  sufficiently  state  a  cause  of  action  arising  out 
of  any  bad  faith  or  neglect  of  the  agent.  Nor  does 
the  amended  complaint  colitain  enough  to  enable  us  to 


Nov.  1919.]   '     Simpson  v.  First  Nat.  Bank.  155 

4 
, . J— 

say  that  it  states  a  cause  of  action  arising  out  of  any 
fraud  practiced  by  the  bank. 

4.  While  the  word  **  guarantee ' '  is  not  essential  to 
create  a  contract  of  guaranty  and  the  word  '^warrant'* 
is  not  indispensable  for  the  creation  of  an  express  war- 
ranty, and  while  there  is  no  particular  form  or  expres- 
sion necessary  to  create  a  strict  guaranty  or  a  pure 
warranty,  still  the  language  employed  by  the  parties 
must  in  some  way  indicate  an  intention  to  contract: 
20  Cyc.  1412.  See,  also, :  40  Cyc  493.  The  amended 
complaint  does  not  contain  enough  to  show  either  a 
contract'  of  guaranty  or  an  express  warranty  of  the 
solvency  of  the  borrower.  In  brief,  the  amended  com- 
plaint does  not  state  sufficient  facts  to  make  the  de- 
fendant liable  on  account  of  any  bad  faith  or  neglect 
in  loaning  the  money  or  on  account  of  any  fraud  or 
on  account  of  any  contract  of  guaranty  or  warranty. 
We  now  come  to  the  questions  arising  out  of  the  theory 
of  the  plaintiff  that  the  bank  is  liable  on  the  note  as  an 
indorser  of  it. 

When  we  seek  to  ascertain  what  rights,  if  any,  the 
plaintiff  may  have  arising  out  of  the  note  itself,  as 
distinguished  from  any  cause  of  action  that  she  may 
have  on  account  of  any  oral  promise  made  by  the  offi- 
cers of  the  bank,  we  may  with  propriety  make  two  in- 
quiries :  (1)  What  right,  if  any,  can  the  plaintiff  assert 
against  Mrs.  M.  Josephson,  the  maker  of  the  note! 
And  (2)  what  right,  if  any,  can  the  plaintiff  claim  and 
enforce  against  the  bank. 

5.  Under  the  rules  of  the  law-merchant  when  the 
maker  of  a  note  left  a  blank  for  the  name  of  a  payee 
and  delivered  the  instrument  in  that  condition  to  an- 
other person  for  value,  as  was  done  here,  then  the 
person  to  whom  the  note  was  delivered  or  any  subse- 
quent holder  could  insert  his  own  name,  or  that  of  a 
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transferee,  as  payee.  Some  of  the  adjudications  place 
the  rule  upon  the  ground  of  agency;  some  rely  upon 
the  theory  of  estoppel;  and  others  rest  their  conclu- 
sions upon  principles  of  both  agency  and  estoppel.  It 
is  not  now  necessary  to  investigate  the  reasons  sup- 
porting the  rule,  but  it  is  enough  to  say  that  the  de- 
livery of  a  note  with  an  unfilled  blank  for  the  name  of 

a  payee  gave  to  a  bona  fide  holder  implied  but  absolute 
authority  to  fill  the  blank.  Indeed,  so  absolute  and 
unqualified  was  this  implied  authority,  that  even  though 
the  maker  intrusted  his  note  to  an  agent  with  direc- 
tions to  take  it  to  A  and  if  instead  of  taking  it  to  A,  the 
agent,  contrary  to  the  express  instructions  of  the 
maker,  took  it  to  B  and  for  value  delivered  it  to  B, 
then  B  had  authority  to  insert  his  name  as  payee  and 

as  such  could  recover  on  the  note  from  the  maker, 
notwithstanding  the  fact  that  the  agent  never  ac- 
counted to  the  maker  for  the  funds  received  from  B. 
Nor  did  it  make  any  difference  under  the  rules  of  the 
law-merchant,  so  far  as  concerned  the  right  of  B  to 
recover  from  the  maker,  whether  the  agent  inserted 
the  name  of  B  as  payee  before  exhibiting  the  note  to 
B  or  whether  the  instrument  was  delivered  to  B  with 
the  blank  unfilled.    The  existence  of  a  blank  space  for 

the  name  of  a  payee  did  not  of  itself  put  the  holder  on 
inquiry.  Of  course  if  at  the  time  of  the  delivery  of 
the  note  to  B  he  had  knowledge  of  the  instructions 
given  by  the  maker  to  the  agent,  B  would  not  have 
been  an  innocent  holder  and  a  different  rule  would  ap- 
ply:  Thompson  v.  Rathbun,  18  Or.  202  (22  Pac.  837) ; 
Cox  V.  Alexander,  30  Or.  438,  446  (46  Pac.  794); 
Keyser  v.  Warfield,  100  Md.  72,  81  (59  Atl.  189) ;  Ives 

V.  Farmers'  Bank,  2  Allen  (Mass.),  236,  240;  Schooler 
V.  TUden,  71  Mo.  580;  Seay  v.  Ba^ik  of  Tenn-essee,  3 

Sneed  (Tenn.),  558  (67  Am.  Dec.  579) ;  Business  Men's 
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League  v.  Sragow,  153  N.  Y.  Supp.  231 ;  Vcmder  Ploeg 
V.  Vm  Zuuk,  135  Iowa,  350  (112  N.  W.  807,  \2A  Am. 
St.  Eep.  275, 13  L.  B.  A.  (N.  S.)  490) ;  8  C.  J.  183, 186; 
3  E.  C.  L.  874,  881.  See  the  extensive  notes  in  5 
B.  R.  C.  702  and  in  13  L.  R.  A.  (N.  S.)  490.  The  ad- 
judications, with  rare  if  any  exceptions,  hold  not  only 
that  a  bona  fide  holder  may  write  his  own  name  in  the 
hlank  as  payee,  or  he  may,  if  he  chooses,  insert,  the 
name  of  his  transferee.  The  courts  have  too  with  bnt 
few,  if  any,  exceptions  ruled  that  where  the  first  holder 
of  a  note,  containing  a  blank  for  the  name  of  a  payee 
and  payable  to  order,  indorses  the  note  and  then  trans- 
fers it,  the  transferee  can  complete  the  instrument  by 
writing  the  name  of  the  first  holder  in  the  blank  as 
payee :  First  Nat.  Bank  v.  Johnston,  97  Ala.  655,  665  , 
(11  South.  690) ;  Elliott  v.  Chestnut  &  Townsend,  30 
Md.  562;  Aiken  v.  Cath<:art,  3  Rich.  L.  (S.C.)  133  (45 
Am.  Dec.  764) ;  Fretwell  v.  Carter,  78  S.  C.  531,  535, 
(59  S.  E.  639). 

6.  If  whatever,  rights  Grace  Simpson  may  have 
against  Mrs.  M.  Josephson  were  wholly  to  be  deter- 
mined and  governed  by  the  rules  of  the  law-merchant 
then  under  the  rule  which  prevailed  in  this  jurisdiction 
Grace  Simpson  could  not  have  sued  the  maker  of  the 
note  unless  the  blank  in  the  instrument  were  filled  with 
her  name  or  that  of  some  other  person  as  payee,  for 
the  reason  that  she  could  not  have  sued  and  recovered 
upon  an  incomplete  instrument:  Thompson  v.  Rath- 
bun,  18  Or.  202  (22  Pac.  837) ;  Seay  v.  Bank  of  Ten- 
nessee, 3  Sneed.(Tenn.),  558  (67  Am.  Dec.  579) ;  First 
Nat  Bank  v.  Johnston,  97  Ala.  656,  664  (11  South. 
620).  In  brief,  under  the  rules  of  the  law-merchant 
Grace  Simpson  could,  in  the  absence  of  knowledge  of 
special  instructions  given  by  Mrs.  M.  Josephson,  have 
filed  the  blank  by  writing  in  her  own  name  as  payee,  or 
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in  case  she  transferred  the  instrument  to  another  per- 
son, she  conld  have  inserted  the  name  of  that  transferee 
as  payee;  if  the  bank  had  indorsed  the  note  and  then 
delivered  it  to  Grace  Simpson,  she  could  have  inserted 
the  name  of  the  bank  as  payee;  and  to  enable  a  re- 
c6very  on  the  note  by  the  holder  against  the  maker  it 
was  essential  that  some  person  be  named  as  payee  for 
the  reason  that  the  instrument  is  incomplete  unless 
some  person  is  named  as  payee,  and  the  words  **or 
order"  appear  in  the  paper.  These  rules  of  the  law- 
merchant,  while  not  controlling,  are  at  least  helpful 
when  construing  the  negotiable  instruments  law. 

Section  5847,  L.  0.  L.,  which  corresponds  with  Sec- 
tion 14  of  the  uniform  negotiable  instruments  law, 
reads  thus : 

-Where  the  instrument  is  wanting  in  any  material 
particular,  the  person  in  possession  thereof  has  a 
prima  facie  authority  to  complete  it  by  filling  up  the 
blanks  therein,  and  a  signature  on  a  blank  paper  de- 
livered by  the  person  making  the  signature  in  order 
that  the  paper  may  be  converted  into  a  negotiable  in- 
strument, operates  as  a  prima  facie  authority  to  fill 
it  up  as  such  for  any  amount.  In  order,  however,  that 
any  such  instrument,  when  completed,  may  be  enforced 
against  any  person  who  became  a  party  thereto  prior 
to  its  completion,  it  must  be  filled  up  strictly  in  accord- 
ance with  the  authority  given,  and  within  a  reasonable 
time ;  but  if  any  such  instrument,  after  completion,  is 
negotiated  to  a  holder  in  due  course,  it  is  valid  and 
effectual  for  all  purposes  in  his  hands,  and  he  may  en- 
force it  as  if  it  had  been  filled  up  strictly  in  accordance 
with  the  authority  given  and  within  a  reasonable 
time.  *  * 

7.  This  section  of  the  negotiable  instruments  law 
has  in  the  main  reaffirmed  the  rules  of  the  law-mer- 
chant :  State  v.  Mitton,  37  Mont.  366  (96  Pac.  926,  127 
Am.  St.  Bep.  732) ;  Diamond  Distilleries  Co.  v.  Oott, 
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137  Ky.  585  (126  S.  W.  131,  31  L.  R.  A.  (N.  S.)»643) ; 
LintMcvm  v.  Baghy,  131  Md.  644  (102  Atl.  997).  In 
some  particulars,  however,  Section  5847,  L.  0.  L., 
changes  some  of  'the  rules  of  the  law-merchant  It 
must  be  remembered  that  we  are  not  now  dealing  with  a 
case  where  the  maker  of  a  note  intrusts  the  instrument 
to  his  agent  with  directions  on  certain  conditions  to 
fill  a  blank  by  writing  in  the  name  of  a  designated  per- 
son as  payee,  but  contrary  to  instructions  the  agent 
fills  the  blank  by  writing  in  the  name  of  some  person 
other  than  the  one  designated  by  the  maker  and  then 
for  value  delivers  the  paper  to  such  other  person.  In ' 
some  jurisdictions  such  a  payee  has  been  held  under 
the  provisions  of  the  negotiable  instruments  law  to  be 
a  holder  in  due  course  while  in  others  a  contrary  con- 
clusion has  been  reached :  Vander  Ploeg  v.  Vam  ZuuJc, 
135  Iowa,  350  (112  N.  W.  807, 124  Am.  St.  Bep.  275, 13 
L.  R.  A.  (N.  S.)  490) ;  St.  Charles  Sav.  Bank  v.  Ed- 
wards, 243  Mo.  553  (147  S.  W.  978) ;  Bowles  Co.  v. 
Clark,  59  Wash.  336  (109  Pac.  812,  31  L.  E.  A.  (N.  S.) 
613) ;  Ex  parte  Goldberg,  191  Ala.  356  (67  South.  839, 
L.  B.  A.  1915F,  1157) ;  Liberty  Trust  Co.  v.  Tilton,  217 
Mass.  462  (105  N.  E.  605,  L.  R.  A.  1915B,  144) ;  Brown 
V.  Rowa/n.,  91  Misc.  Bep.  220  (154  N.  Y.  Supp.  1098). 
See,  also,  Herdman  v.  Wheeler^  1  K.  B.  361;  Lloyd^s 
Bank  v.  Cooke,  1  K.  B.  794  (8  Ann.  Cas.  182) ;  Smith 
V.  Prosser,  2  K.  B.  735 ;  and  note  in  5  B.  B.  C.  702. 
See  8  C.  J.  469.  Nothing  said  in  the  opinion  rendered 
in  Bank  of  Gresham  v.  Watch,  76  Or.  272  (147  Pac. 
634),  should  be  construed  to  mean  that  this  court  is 
committed  to  the  doctrine  that  under  the  negotiable  in- 
struments law  the  payee  is  never  a  holder  in  due 
course.  In  that  case,  as  in  all  other  cases,  the  opinion 
of  the  court  must  be  read  in  the  light  of  the  facts  dis- 
cussed by  the  court    In  Bamk  of  Gresham  v.  Walch 
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the  defense  against  the  note  was  based  upon  repre- 
sentations made  by  the  ag^[its  of  the  bank  and  the  de- 
cision was  controlled  by  those  representations;  and 
hence  the  opinion  and  all  the  language  found  in  it  must 
be  read  in  the  light  of  the  fact  that  the  agents  of  the 
bank  made  certain  representations  which  constituted 
the  very  foundation  of  the  defense  made  by  the  defend- 
ant there. 

8,  9.  It  will  be  noticed  that  the  person  upon  whom 
authority  is  conferred,  by  Section  5847,  L.  0.  L.,  to 
complete  the  instrument  is  not  referred  to  as  the 
''holder'*  but  as  the  one  ''in  possession.**  And  while 
it  is  not  necessary  to  determine  whether  a  mere  agent 
to  whom  the  maker  has  intrusted  a  note  for  delivery 
to  some  designated  person  is  a  person  "in  possession*' 
within,  the  meaning  of  Section  5847,  L.  0.  L.,  which 
authorizes  "the  person  in  possession**  to  complete  an 
instrument  by  filling  up  a  blank,  nevertheless  all  will 
no  doubt  admit  that  Grace  Simpson  is  a  "person  in 
possession**  within  the  meaning  of  the  statute.  It  will 
also  be  noticed  that  the  "person  in  possession**  is  only 
gi'^en  prima  facie  authority  to  fill  a  blank  and  that  the 
person  filling  the  blank  must  do  so  "  strictly  in  accord- 
ance with  the  authority  given**  before  he  can  enforce 
the  instrument  against  any  person  becoming  a  party 
to  it  prior  to  its  completion.  When  the  note  of  Mrs. 
M.  Josephson  came  to  Grace  Simpson  it  contained  a 
blank  for  the  name  of  the  payee,  and  hence  she,  as  the 
"person  in  possession,**  possessed  prima  facie  author- 
ity to  fill  the  blank  by  writing  in  bar  own  name  or  that 
of  her  transferee.  But  according  to  the  allegation  in 
the  complaint  the  maker  of  the  note  "intended  and 
authority  was  given  therefor  to  insert  the  name  of  the 
defendant,  *  *  and  therefore,  since  the  authority  to  fill  the 
note  was  not  set  at  large  by  the  maker  so  that  the  name 
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of  any  holder  could  be  inserted,  but  was  limited  so  that 
only  the  name  of  the  bank  could  be  written  in  the  blank, 
it  follows  that  Grace  Simpson  was  bound  to  insert  the 
name  of  the  bank  as  the  payee  in  the  note.  A  prece- 
dent squarely  in  point  as  to  this  phase  of  the  discus- 
sion is  furnished  by  Tower  v.  Stanley,  220  Mass.  429 
(107  N.  E.  1010). »  See,  also,  National  Investment  & 
Security  Co.  v.  Corey,  222  Mass.  453  (111  N.  E.  357) 
Hartington  Nat.  Bank  v.  Breslin,  88  Neb.  47  (128  N.  W 
659,  Ann.  Cas.  1912B,  1008,.  31  L.  R.  A..  (N.  S.)  130) 
Johnston  v.  Hoover,  139  Iowa,  143  (117  N.  W.  277) 
Vander  Ploeg  v.  Van  Zuuh,  135  Iowa,  350  (112  N.  W 
807,  124  Am.  St.  B«p.  275,  13  L.  E.  A.  (N.  S.)  490) 
Exchange  Bank  v.  Robinson,  185  Mo.  App.  582  (172 
S.  W.  628) ;  Equitable  Trust  Co.  v.  Lyons,  72  Misc. 
Rep.  49  (129  N.  Y.  Supp.  79) ;  3  R.  C.  L.  875;  Bran- 
nan's  Neg.  Inst.  Law,  19.  In  other  words,  Grace  Simp- 
son came  into  possession  of  an  incomplete  note  payable 
to  "order''  ^nd  one' which  she  could  not  enforce  against 
the  maker  unless  it  were  first  made  complete  by  insert- 
ing the  name  of  a  payee  and  one  which  she  as  the  "per- 
son in  possession"  could  not  make  complete  unless  she 
inserted  the  name  of  the  bank  as  payee  "strictly  in 
accordance"  with  the  authority  given  by  the  maker; 
and,  we  may  add,  that  we  infer  from  the  pleading  that 
it  was  the  intention  not  only  of  the  maker  but  also  of 
the  bank  that  the  name  of  the  bank  should  be  written 
in  as  payee.  Thus  far  we  have  only  considered  the 
rights  assertable  by  Grace  Simpson  against  the  maker 
of  the  note ;  and  now  it  becomes  necessary  to  inquire 
whether  she  can  enforce  any  contract  arising  out  of  the 
note  against  the  bank  if  it  is  deemed  an  indorser. 

10.  The  plaintiff  contends  that  she  is  entitled  first  to 
the  indorsement  of  the  bank  on  the  note  and  then  to  a 

MOt.— u 
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judgment  against  the  defendant  for  the  balance  due  on 
the  instrument.  If  the  plaintiff  is  entitled  to  compel 
the  defendant  to  indorse  the  note  she  can  do  so  only  by 
a  suit  in  equity:  Fidtz  v.  Walters,  2  Mont  165;  1 
Daniel  on  Neg.  Inst.  (6  ed.),  744;  Brannan's  Neg.  Inst. 
Law,  259. 

11.  In  this  jurisdiction  the  distinction  between  suits 
in  equity  and  actions  at  law  is  preserved.  The  pro- 
ceeding brought  by  the  plaintiff  is  an  action  at  law  and 
not  a  suit  in  equity ;  and,  since  the  court  cannot  compel 
an  indorsement  of  the  note  in  an  action  at  law,  but  can 
do  so  only  in  a  suit  in  equity,  it  necessarily  follows  that, 
since  the  amended  complaint  is  in  its  present  condi- 
tion insuflBcient  as  a  complaint  in  equity,  the  trial  court 
correctly  sustained  the  demurrer  to  the  complaint  even 
though  it  be  assumed  that  the  plaintiff  is  entitled  in  a 
proper  proceeding  to  compel  the  bank  to  indorse  the 
note.  But  it  is  said  in  Section  390,  L.  0.  L.,  as 
amended  by  Chapter  95,  Laws  1917,  that — 

*'No  cause  shall  be  dismissed  for  having  been 
brought  on  the  wrong  side  of  the  court.  The  plaintiff 
shall  have  a  right  to  amend  his  pleading  to  obviate  any 
objection  on  that  account.  *' 

12.  It  is  possible  that  the  plaintiff  can  so  amend  her 
complaint  as  to  entitle  her  to  the  indorsement  of  the 
bank  And  to  a  judgment  against  it  as  an  indorser,  and 
hence  the  cause  will  be  remanded  with  permission 
granted  to  the  plaintiff  to  amend  her  complaint  within 
the  authority  of  Chapter  95,  Laws  1917 :  Farmers'  Loan 
&  Trust  Co.  V.  Brown,  182  Iowa,  1044  (165  N.  W.  70)^ 
Brown  v.  Wilson,  45  S.  C.  519  (23  S.  E.  630,  55  Am.  St 
Rep.  779,  780). 

The  plaintiff  relies  upon  Section  5882,  L.  0.  L., 
which  corresponds  with  Section  49  of  the  uniform 
negotiable  instruments  law,  is  substantially  like  Sec- 
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tion  31  (4)  of  the  English  Bills  of  Exchange  Act,  1882. 
and  reads  as  follows : 

**  Where  the  holder  of  an  instrument  payable  to  his 
order  transfers  it  for  value  without  indorsing  it,  the 
transfer  vests  in  the  transferee  such  title  as  the  trans- 
ferrer had  therein,  and  the  transferee  acquires,  in 
addition,  the  right  to  have  the  indorsement  of  the 
transferrer;  but  for  the  purpose  of  determining 
whether  the  transferee  is  a  holder  in  due  course,  the 
negotiation  takes  effect  as  of  the  time  when  the  in- 
dorsement is  actually  made.'* 

13.  It  must  be  remembered  that  at  the  time  when  the 
bank  transferred  the  note  to  Grace  Simpson  the  instru- 
ment did  not  contain  the  name  of  a  payee,  although  the 
note  was  payable  to  ''order"  and  contained  a  space 
which  was  plainly  intended  as  the  place  for  the  inser- 
tion of  the  name  of  some  payee.  If,  when  the  note  was 
transferred  by  delivery  to  the  plaintiff,  the  name  of 
the  bank  appeared  in  the  note  as  payee,  then  by  force 
of  the  express  terms  of  the  statute  the  plaintiff  would 
be  entitled  to  the  indorsement  of  the  bank:  Lawless  v. 
State,  114  Wis.  189, 192  (89  N.  W.  891) ;  and  so,  too,  in 
the  absence  of  a  statute  she  could  compel  the  bank  to 
indorse  the  note:  Unterkarnscheidt  v.  Missouri  State 
L.  Ins.  Co.,  160  Iowa,  223  (138  N.  W.  459,  45  L.  E.  A. 
(N.  S.)  743) ;  Swenson  v.  Stoltz,  36  Wash.  318  (78  Pac. 
999,  2  Ann.  Cas.  504) ;  Schoepfer  v.  Tommacky  97  111. 
App.  562,  567 ;  TValters  v.  Neary,  21  T.  L.  R.  146.  It 
is  true  that  many  of  the  precedents  and  writers  upon 
the  subject  do  no  more  than  to  define  the  right  of  a 
transferee  to  the  indorsement  of  the  transferrer  where 
the  transferrer  expressly  agreed  to  indorse  an  instru- 
ment payable  to  his  order  but  because  of  inadvertence, 
mistake  or  fraud  failed  to  do  so,  and  yet  it  is  doubtful 
whether  any  of  those  precedents  or  writers  can  be  re- 
garded as  authority  for  saying  that  the  transferee 
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would  not  be  entitled  to  the  indorsement  unless  the 
transferrer  expressly  agreed  to  indorse:  1  Daniel  on 
Neg.  Inst.  (6  ed.),  857;  Byles  on  Bills  (7  ed.),  157;  1 
Parsons  on  Notes  &  Bills,  273;  Hughes  v.  Nelson,  29 
N.  J.  Eq.  547 ;  Story  on  Promissory  Notes,  §  120 ;  1 
Story's  Eq.  Jur.  (13  ed.),  §  99b ;  Southard  v.  Porter,  43 
N.  H.  380;  Brown  v.  Wilson,  45  S.  C.  519  (23  S.  E.  630, 
55  Am.  St.  Eep.  779).  If  the  right  to  an  indorsement 
must  be  predicated  upon  an  agreement,  it  is  more 
logical  and  certainly  more  consistent  with  the  char- 
acter, qualities  and  purposes  of  the  paper  dealt  with 
to  deduce  from  the  character,  qualities  and  purposes 
of  such  paper  the  conclusion  that  the  agreement  for 
the  indorsement  may,  under  the  rules  of  the  law- 
merchant,  be  implied ;  and  that,  therefore,  if  at  the 
time  of  the  transfer  the  parties  are  silent  upon  the  sub- 
ject of  indorsement,  then  the  law  implies  an  agreement 
by  the  transferrer  to  indorse  a  negotiable  instrument 
when  it  is  made  payable  to  his  order:  Schoepfer  v. 
Tommack,  97  111.  App.  562,  566;  Wade  v.  Guppinger, 
60  Ind.  376,  378;  Walters  v.  Neary,  21  T.  L.  E.  146; 
Hood  V.  Stewart,  17.  Session  Cases  (4th  Series),  749, 
761.  In  Watkins  v.  Maule,  2  Jac.  &  W.  237,  243,  an 
oft-cited  precedent,  it  was  said : 

''When  a  note  is  handed  over  for  valuable  consid- 
eration, the  indorsement  is  mere  form ;  the  transfer  for 
consideration  is  the  substance;  it  creates  an  equitable 
right,  and  entitles  the  party  to  call  for  the  form.  The 
other  is  bound  to  do  that  formal  act,  in  order  to  sub- 
stantiate the  right  of  the  party  to  whom  he  has  trans- 
ferred if 

14.  In  Ex  parte  Greening,  13  Ves.  Jr.  206,  the  court 
said  that  the  transfer  create^  an  equitable  right  and 
entitles  the  holder  to  call  for  the  form  ''which  it  would 
be  fraudulent  to  withhold/*    In  some  precedents  the 
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central  thought  seems  to  be  that  the  transferee  is  en- 
titled to  the  indorsement  of  the  transferrer  so  that  the 
former  may  be  vested  with  the  legal  title  and  thus  be 
enabled  to  sue  in  his  own  name,  while  in  others  some 
emphasis  is  placed  upon  the  idea  that  the  transferee  is 
entitled  to  have  the  negotiable  character  of  the  paper 
preserved.  In  case  of  an  express  agreement  for  an 
indorsement  the  transferee  was  of  course  entitled  to 
compel  the  transferrer  to  perform  his  agreement: 
Hughes  v.  Nelson,  29  N.  J.  Eq.  547;  Southard  v. 
Porter,  43  N.  H.  380.  We  are  not  called  upon  to  de- 
termine the  true  reasons  which  underlie  the  rule  which 
under  the  law-merchant  gave  to  the  transferee  of 
paper  payable  to  order  the  right  to  the  indorsement  of 
the  transferrer.  Common-law  precedents  and  dis- 
cussions by  text-writers  of  the  rules  of  the  law- 
merchant  are  valuable,  however,  in  ascertaining  the 
meaning  of  the  statute. 

At  common  law  the  mere  delivery  of  an  indorsed  in- 
strument payable  to  the  order  of  the  transferrer  only 
passed  an  equitable  title  with  the  result  that,  to  en- 
force payment  by  the  maker,  the  transferee  was 
obliged  to  cause  an  action  to  be  prosecuted  in  the  name 
of  the  transferrer.  A  transfer  without  indorsement 
destroyed  the  negotiability  of  the  paper  and  the  trans- 
feree held  it  subject  to  whatever  equities  were  avail- 
able to  the  payer  against  the  transferrer.  With  the 
adoption  of  the  Codes,  however,  it  was  quite  generally 
held  that  the  transferee  could  sue  in  his  own  name,  for 
the  reason  that  he  was  the  real  party  in  interest  not- 
withstanding the  fact  that  the  title  transferred  was  . 
equitable  and  subject  to  the  defenses  which  the  payer 
might  have  made  prior  to  notice  of  the  transfer: 
Moore -v.  Miller,  6  Or.  254  (25  Am.  Rep.  518);  First 
Nat.  Bank  v.  McCullough,  50  Or.  508,  514  (93  Pac.  366, 
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17  L.  B.  A.  (N.  S.)  1105,  126  Am.  St.  Rep.  758) ;  Mc- 
Feron  v.  Doyens,  59  Or.  366,  369  (116  Pac.  1063); 
Baker  v.  Moran,  67  Or.  386,  394  (136  Pac.  30) ;  First 
Nat.  Bank  v.  Moore,  137  Fed.  505  (70  C.  C.  A.  89) ; 
Cornish  V.  Wolverton  et  d.,  32  Mont.  456  (81  Pac.  4, 
108  Am.  St.  Rep.  598) ;  Meuer  v.  Phoenix  Nat.  Bank, 
94  App.  Div.  331  (88  N.  Y.  Supp.  83);  Jenkins  v. 
Wilkinson,  113  N.  C.  532  (18  S.  E.  696) ;  Pavey  v. 
Stauffer,  45  La.  Ann.  353  (12  South.  512,  19  L.  R.  A. 
716,  721) ;  Haskell  v.  Mitchell,  53  Me.  468  (89  Am.  Dec. 
711) ;  8  C.  J.  385.  ' 

15.  The  statute,  Section  5882,  L.  0.  L.,  declares  in 
express  terms  that  the  transfer  *^  vests  in  the  trans- 
feree such  title  as  the  transferrer  had  therein,*'  and 
hence  by  force  of  the  statute  itself  the  transferee  is 
vested,  not  only  with  the  equitable  but  also  with  the 
legal  title,  although  the  transferee  cannot  until  in- 
dorsement be  treated  as  a  holder  in  due  course :  Good- 
sel  V.  McElroy  Bros.  Co.,  86  Conn.  402  (85  Atl.  509) ; 
Brannan  on  Neg.  Inst  Law,  50;  Cantrell  v.  Davidson, 
180  Mo.  App.  410  (168  S.  W.  271) ;  Carter  v.  Butler, 
264  Mo.  306,  324  (174  S.  W.  399,  Ann,  Cas.  1917A, 
483) ;  Keel  v.  Construction  Co.,  143  N.  C.  429,  434  (55 
S.  E.  826) ;  Manufacturers'  Commercial  Co.  v.  Blitz, 
131  App.  Div.  17  (115  N.  Y.  Supp.  402) ;  Mayers  v.  Mc- 
Rimmon,  140  N.  C.  640  (53  S.  E.  447,  111  Am.  St.  Rep. 
879) ;  Goshen  Nat.  Bank  v.  Bingham,  118  N.  Y.  349  (23 
N.  E.  180,  7  L.  R.  A.  595, 16  Am.  St.  Rep.  765). 

Inasmuch  as  the  statute  in  express  terms  vests  the 
transferee  with  the  legal  title  and  then  declares  that, 
in  addition  to  acquiring  all  the  title  of  the  transferrer, 
the  transferee  acquires  ^*the  right  to  have  the  indorse- 
ment of  the  transferrer,"  it  necessarily  follows  that 
this  additional  right  is  granted  for  the  purpose  of  ac- 
complishing some  result  besides  the  mere  transfer  of 
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the  title;  and  since  the  only  other  reasonably  assign- 
able purposes  relate  to  the  negotiability  of  the  paper 
and  to  the  rights  arising  out  of  the  contract  of  indorse- 
ment, it  follows,  as  another  .necessary  conclusion  that 
at  least  one  of  the  purposes  of  the  statute  in  granting 
the  right  to  the  indorsement  was  to  preserve  the  nego- 
tiability of  the  paper.  All  will  probably  concede  that 
one  of  the  purposes  was  to  preserve  negotiability ;  but 
there  may  be  room  for  debate  as  to  whether  the  trans- 
feree can  call  for  an  unqualified  indorsement  and  thus 
secure  the  most  complete  rights  which  an  indorsement 
can  create.  The  next  inquiry  brings  us  to  a  discussion 
of  the  kind  of  indorsement  which  the  transferee  can 
call  upon  the  transferrer  to  make. 

The  statute,  Section  5866,  names  five  species  of  in- 
dorsement; special,  blank,  restrictive,  qualified  and 
conditional.  For  convenience,>indorsements  may  be  re- 
ferred to  as  qualified  or  unqualified,  and  we  shall  con- 
fine the  discussion  to  a  consideration  of  whether  the 
transferee  is  entitled  to  an  unqualified  indorsement  or 
whether  he  must  be  satisfied  with  a  qualified  indorse- 
ment. The  essential  difference  between  a  qualified 
and  unqualified  indorsement  is  found  in  the  extent  of 
the  liability  imposed  by  the  contract  created  by  the  in- 
dorsement :  Sections  5898  and  5899,  L.  0.  L.  A  quali- 
fied indorsement  constitutes  the  indorser  a  mere  as- 
signor of  the  title  to  the  instrument,  although  Section 
5871,  L.  0.  L.,  declares  that  *'such  an  indorsement 
does  not  impair  the  negotiable  character  of  the  in- 
strument. ^ '  If  the  purpose  of  the  statute  is  merely  to 
prevent  the  paper  from  permanently  losing  its  nego- 
tiability,  then  that  purpose  is  fully  accomplished  by  a 
qualified  indorsement.  But  it  must  be  remembered  that 
the  statute  does  not  specify  the  kind  of  indorsement.  It 
must  also  be  remembered  that  an  unqualified  indorse- 
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ment  is  in  a  certain  sense  unlimited  while  a  qualified 
indorsement  is  limited.  Again,  it  must  be  remembered 
that  an  unqualified  indorsement  is  the  one  most  used  in 
the  commercial  world  and  the  one  which  is  generally 
expected  by  the  transferee  unless  the  parties  have 
agreed  to  the  contrary.  At  least  two  and  possibly 
more  writers  have  referred  to  Seeley  v.  Reed  (C.  C), 
28  Fed.  164,  as  authority  for  saying  that  a  contract  for 
the  transfer  of  a  note  only  carried  with  it  the  right  to 
a  qualified  indorsement ;  but  that  case  must  be  read  in 
the  light  of  the  nature  of  the  contract  made  between 
the  parties,  the  relation  which  Reed  sustained  to  the 
corporation,  and  the  reason  for  making  the  notes  of 
the  corporation  ' '  payable  to  his  pwn  order ' ' ;  and  when 
the  opinion  is  so  read  it  cannot  be  treated  as  a  prece- 
dent for  holding  that  the  transfer  of  an  unindorsed 
note  payable  to  order  carried  with  it  only  the  right  to 
a  qualified  indorsement.  In  Wade  v.  Guppinger  et  ai., 
60  Ind.  376,  it  was  held  that  where  one  person  agrees 
to  transfer  a  note  to  another,  the  law  implies  that  the 
transfer  is  to  be  made  by  indorsement,  unless  a  differ- 
ent agreement  is  made  by  the  parties,  and  that  in  the 
absence  of  an  agreement  to  the  contrary  the  transferee 
is  entitled  to  a  ''simple  indorsement'*;  and  it  was 
therefore  decided  that  the  party  claiming  that  the 
transfer  was  to  be  by  ''indorsement  without  recourse 
or  otherwise  than  by  simple  indorsement,  has  on  him 
the  burthen  of  so  proving.**  We  think  that  the  doc- 
trine approved  in  Wade  v.  Guppinger  is  consistent 
with  legal  principles  and  entirely  in  harmony  with  the 
use  made  of  negotiable  instruments  in  the  commercial 
world. 

If  an  unqualified  indorsement  may  be  considered  as 
containing  within  it  the  whole  sum  of  the  rights 
capable  of  being  given  by  the  contract  which  results 
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from  an  indorsement,  then  a  ^qualified  indorsement 
must  be  deemed  to  confer  only  a  portion  of  those 
rights.  One  embraces  the  whole  sum ;  the  other  repre- 
sents only  a  part  of  that  sum.  The  statute  gives  the 
right  to  an  indorsement  without  saying  whether  it 
shall  be  the  whole  sum  or  only  a  part;  and  therefore, 
as  in  the  case  of  a  contract,  when  the  statute  gives  the 
ri^ht  to  an  indorsement  without  nAming  the  species, 
the  law  will  imply  an  agreement  for  the  whole  sum 
rather  than  for  only  a  part  of  the  rights  capable  of 
being  conferred  by  an  indorsement,  and  this  implica- 
tion will  prevail  unless  the  party  claiming  to  the  con- 
trary submits  suflScient  evidence  to  sustain  his  claim: 
Wade  V.  Gttppinger  et  al.,  60  Ind.  376.  Apparently 
assuming  that  Section  49  of  the  negotiable  instruments 
law  relentlessly  commands  an  unqualified  indorsement 
r^ardless  of  an  agreement  for  a  lesser  indorsement, 
one  critic  of  the  negotiable  instruments  law  has  sug- 
gested the  propriety  of  amending  Section  49  so  as  to 
provide  for  a  qualified  indorsement.  Another  writer 
answers  the  criticism  and  urges  that — 

**It  certainly  does  not  follow  that  Section  49  re- 
quires an  unqualified  ind6rsement  in  every  case,  *  * 
Section  49  does  not  specify  any  one  kind  of  indorse- 
ment. In  every  case  the  transferee  must  go  into  a 
court  of  equity  to  compel  an  indorsement.  Obviously 
he  will  be  given  the  kind  of  an  indorsement  to  which  he 
is  entitled.  If  the  parties  agreed  that  the  transferrer 
was  not  to  assume  personal  liability,  an  indorsement 
*  without  recourse'  gives  the  transferee  all  that  he  is 
entitled  to  by  common  sense,  by  equity  or  by  Section 
49'*:  Brannan's  Neg.  Inst.  Law,  170,  259.  See,  also, 
14  Harvard  Law  Eeview,  241;  41  American  Law 
Register  (N.  S.),  437,  499,  561. 

16.  We  think,  therefore,  that  Section  5882,  L.  0.  L., 
gives  to  the  transferee  the  right  to  an  unqualified  in- 
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dorsement  unless  the  parties  agreed  that  the  indorse- 
ment should  be  qualified. 

17,  18.  According  to  the  amended  complaint,  the 
maker  of  the  note  authorized  the  bank  to  fill  the  blank 
and  the  inference  is  that  both  the  maker  and  the  bank 
intended  that  the  blank  should  be  so  filled  with  the 
name  of  the  bank,  for  the  pleading  declares  that  *4t 
was  intended  *  *  to  insert  the  name  of  the  defend- 
ant." The  note  should  have  been  filled  pursuant  to 
the  authority  so  given  and  in  accordance  with  the 
intention  so  entertained.  When  the  bank  delivered 
the  note  to  the  plaintiff  it  knew  that  she  could  not 
compel  the  maker  to  pay  the  note  unless  the  name 
of  the  bank  appeared  as  payee  in  the  note;  and, 
hence,  in  these  circumstances,  equity  will  hold  that 
to  be  done  which  ought  to  be  done  and  direct  the 
note  to  be  completed  in  conformity  with  the  inten- 
tion of  the  original  parties :  Farmers '  ^oan  <&  Trust 
Co.  V.  Brown,  182  Iowa,  1044  (165  N.  W.  70) ;  Hughes 
V.  Nelson,  29  N.  J.  Eq.  547,  550.  Treating  the  note  as 
one  made  payable  to  the  order  of  the  bank  and  treating 
the  note  as  having  been  in  that  condition  at  the  time  of 
the  transfer,  the  plaintiff  would  then  by  force  of  Sec- 
tion 5882,  L.  0.  L.,  be  entitled  to  the  indorsement  of 
the  bank,  and,  moreover,  she  would  be  entitled  to  an 
unqualified  indorsement  unless  there  was  an  agree- 
ment to  the  contrary.  We,  of  course,  must  not  be 
understood  to  hold  that  the  facts  are  as  set  forth  in  the 
amended  complaint.  We  simply  assumed,  as  we  must, 
without  deciding,  that  the  facts  are  as  related  in  the 
only  pleading  before  us  and  our  discussion  has  been 
based  upon  a  mere  assumption  as  to  the  facts. 

The  ruling  of  the  trial  court  sustaining  the  demurrer 
was  correct  and  it  is  affirmed;  but  the  cause  is  re- 
manded for  the  purpose  of  affording  the  plaintiff  an 
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opportunity  to  amend  her  complaint,  if  she  so  desires, 
ana  thus  enter  a  court  of  equity. 

Modified  and  Bemanded. 

McBbide,  C.  J.,  and  Bean  and  Johns^  JJ.,  concur. 


Argued  June   24^  reversed   and  remanded  September  23,  rehearing 

denied  November  25,  1919. 

ANDERSON  v.  COLUMBIA  CONTRACT  CO.* 

(184  Pae.  240;   185  Pac.  231.) 

FUh— Wbetlier  DestrnctiQii  of  Flflh-traps  by  Tugboat  was  KegUgence 
for  Jury. 

1.  In  an  action  by  tbe  owner  of  a  fish-trap  against  the  owner  of 
a  barge  for  damages  resulting  to  the  trap,  the  questions  whether  or 
not  the  defendant  negligently  failed  to  maintain  sufficient  lights, 
to  keep  a  lookout,  or  to  see  and  avoid  the  trap,  or  operated  the 
flotilla  at  a  dangerous  speed,  or  negligently  failed  to  stop  the  tug- 
boat and  her  tow  and  avoid  the  fish- trap,  were  properly  for  the 
jury. 

Navigable  Waters— Columbia  Biver  l8  a  Navigable  Stream. 

2.  The  ColnmlSia  River  is  a  navigable  stream,  and  as  such  is  a 
common  highway  "and  forever  free/'  and  the  right  of  navigation 
therein  is  not  only  given  by  the  common  law,  but  is  preserved  by  the 
statute  admitting  the  state  of  Oregon  into  the  Union. 

Fish — ^Paramountcy  of  Bight  of  Kavigation  Does  uot  Extinguish 
Common  Bight  of  Fishery. 

3.  The  paramountcy  of  the  right  of  navigation  does  not  ex- 
tinguish the  common  right  of  fishery,  although  the  former  does, 
whenever  there  is  a  necessary  conflict,  limit  the  latter  and  com- 
pel it  to  yield,  so  far  as  the  right  of  fishery  interferes  with  the  fair, 
useful,  and  legitimate  exercise  of  navigation  rights,  but  the  navi- 
gator must  use  ordinary  care  and  due  regard  to  property  rights  of 
fishermen. 

[As  to  the  right  to  fish  in  navigable  watere,  see  note  in  21 
Ann.  Cas.  777.] 


'Authorities  discussing  the  question  of  right  to  construct  fish-traps 
in  front  of  riparian  property  are  collated  in  a  note  in  L.  B.  A.  191 8 A, 
197G.  Bkpobtib. 
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NftTlgable  Waterg— Unautliorized   Obstruction  to  Kavlgatloii  Does 
not  Permit  Its  Negligent  Destruction. 

4.  The  public  is  entitled  to  navigate  upon  any  part  of  the  navi- 
gable wuters  of  a  stream  without  unlawful  obstructions,  and  an  ob< 
struction  erected  under  grant  of  authority  beyond  the  limits  of 
the  orders  of  authorization  is  unlawful,  and  a  nuisance  only  to  the 
extent  the  authority  was  exceeded^  and  that  it  is  wholly  or  partly 
unauthorized  does  not  necessarily  give  a  navigator  authority  to 
destroy  it  negligently. 

Ttial — ^Instruction  Omitting  Beference  to  Kegligence  Cured  by  Sab- 
sequent  Instruction. 

^.  In  an  action  for  de8tru<;tion  of  a  fish-trap  by  a  tug,  an  instruc- 
tion as  to  defendant's  negligence  that  "it  is  charged''  "that  the  boat 
was  being  operated  outside  of  and  beyond  the  channel  or  course  in 
which  vessel  should  be  operated/'  while  insufficient,  when  standing 
alone,  for  omission  to  allege  "negligently  operated/'  the  error  was 
cured  by  another  instruction  covering  negligent  operation. 

Fish — Whether  Destruction  of  Fish-trap  by  Tugboat  was  by  Negli- 
gent Navigation  Question  for  Jury. 

6.  lu  an  action  for  the  negligent  destruction  of  a  fish-trap  by 
a  tugboat,  a]i  instruction  that  it  was  the  "duty  of  defendant  to 
operate  and  navigate  said  vessel  in  the  channel  or  usual  course  in 
which  vessels  navigating  said  river  should  be  operated  and  navi- 
gated" hsld  erroneous,  since  it  was  not  negligence  per  se  to  operate 
the  boat  outside  of  the  usual,  course  followed  by  vessels;  the  matter 
being  a  question  of  fact  for  the  jury. 

Fish — ^Evidence  Sufficient  to  Show  Authorised  Constmction  of  Fish- 
trap. 

7.  Where  plaintiff,  in  an  action  for  damages  for  injuries  result- 
ing from  his  fish-trap  being  struck  by  defendant's  tugboat,  was  au- 
thorized by  both  the  State  of  Washington  and  the  United  States  to 
erect  and  maintain  the  trap,  evidence  held  to  show  that  a  part,  if 
not  all,  of  the  portion  of  the  trap  injured  or  destroyed  was  erected 
in  accordance  with  such  permits  and  was  a  legal  obstruction. 

Courts — ^Action  for  Destruction  of  Fish-trap  Maintainable  In  State 
Other  Than  Where  Located. 

8.  Where  no  part  of  a  fish-trap  was  driven  into  the  earth,  ex^ 
cept  piling,  all  of  which  was  driven  by  the  owner  with  the  intention 
of  removing  at  the  end  of  the  season,  the  trap  was  "personal  prop- 
erty," and  an  action  against  the  owners  of  a  tugboat  for  its  destruc- 
tion was  transitory,  and  could  be  maintained  in  a  state  other  than 
where  the  trap  was  located. 

Damages— Evidence  of  DaUy  Catch  Admissible  in  Action  for  De- 
struction of  Fish-trap. 

9.  In  an  action  against  the  owner  of  a  tugboat  for  destruction 
of  plaintiff's  fish-trap,  although  such  trap  may  not  have  "rental 
value,"  in  the  usual  sense  of  the  term,  yet  it  has  a  usable  value, 
which  plaintiff  would  be  entitled  to  recover,  and  evidence  as  to  the 
amount  of  the  fish  catch  just  prior  to  injury  or  destruction  and  just 
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after  repairj  together  with  evidence  of  the  catch  of  other  near-by 
traps  between  such  times,  was  competent  evidence,  not  for  the  pur- 
pose of  measuring  the  compensation,  but  for  estimating  the  usable 
or  rental  value. 

^        PETITION  FOB  REHEAEING. 

Trial— Instnictloii — Cure  of  Eiror  by  Other  Instmction. 

10.  A  party  cannot  claim  that  an  erroneous  instruction  was  not 
prejudicial  because  another  instruction  correctly  stated  the  law, 
where  the  erroneous  instruction  stood  out  as  boldly  and  •prominently 
as  the  proper  instruction. 

From  Multnomah :  Calvin  U.  Gantbnbbin^  Judge. 

Department  1. 

The  Columbia  Contract  Company,  an  Oregon  corpo- 
ration having  its  principal  office  in  Portland,  appealed 
from  a  judgment  for  $1,050  which  Peter  Anderson  ob- 
tained against  it,  for  damages  done  to  his  fish-trap  by 
the  company  *s  towboat  and  barges.  Anderson  owned 
a  pound  net  fish-trap  on  the  Washington  side  of  the 
Columbia  River.  The  waters  of  the  river  are  affected 
by  the  ebb  and  flow  of  the  ocean  tides  at  the  place 
where  the  trap  is  located.  The  fish-trap  was  con- 
structed by  driving  piling  into  the  bed  of  the  river  and 
attaching  web  or  nets  to  the  piling  in  the  manner  de- 
scribed in  Monroe  v.  Withycomhe,  84  Or.  328,  331  (165 
Pac.  227).  The  extreme  width  of  the  heart  of  the 
Anderson  trap  was  approximately  50  feet;  the  lead 
was  about  350  feet  long  with  the  piling  in  it  set  from  8 
to  10  feet  apart ;  and  hence  the  trap  was  about  400  feet 
over  all. 

About  300  feet  above  the  Anderson  trap  and  on  the 
Washington  shore  of  the  river  was  a  light  and  back 
farther  * '  up  in  the  woods ' '  was  a  second  light.  These 
two  lights  are  known  in  the  record  as  the  range  lights* 
On  the  Oregon  side  of  the  river  and  above  the  Ander- 
son trap  is  a  place  called  Bugby  Hole  where  another 
light  is  kept ;  and  between  Bugby  Hole  and  the  Ander- 
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son  trap  is  a  bar  in  the  river,  called  Pnget  Bar.  Upon 
leaving  Bugby  Hole,  masters  of  vessels  navigate  Pnget 
Bar  by  getting  in  line  with  the  two  range  lights  and 
steer  on  that  conrse  nntil  the  bar  is  crossed. 

Along  the  entire  length  of  the  Anderson  trap  the 
water  is  abont  17  feet  in  depth  except  at  the  "inner 
end"  where  it  is  *'abont  8  or  10  feef  Abont  1,800 
feet  above  the  Anderson  trap  on  the  Washington  side 
of  the  river  is  another  trap  known  as  the  Brandt  trap. 
There  is  no  obstmction  between  these  two  traps.  Re- 
ferring to  the  towboat  and  barges  operated  by  the  de- 
fendant, one  witness  stated  that  there  "was  water 
enough"  between  the  two  traps  "so  that  yon  could  go 
pretty  close  by  the  shore. ' ' 

We  cannot  speak  any  more  definitely  of  the  width  of 
the  river  at  the  place  where  the  Anderson  trap  is 
located  than  to  say  that  it  is  between  2,000  feet  and 
one  mile.  Pnget  Bar  ends  at  a  point  above  the  Ander- 
son trap.  According  to  the  testimony  of  one  witness 
for  the  plaintiff  "after  you  get  across  the  bar,  and 
down  the  river,  the  whole  river  is  deep  and  you  can  go 
anywhere."  Another  witness  for  Anderson  stated 
that  "it  is  deep  water  clear  across"  opposite  the 
Anderson  trap.  J.  0.  Church,  who  was  employed  by 
the  defendant  as  master  of  the  towboat  "Samson"  and 
was  thoroughly  familiar  with  the  presence  and  loca- 
tion of  the  Anderson  trap,  explained  that  if  it  be 
assumed  that  the  river  is  2,000  feet  wide  at  the  Ander- 
son trap  "you  will  probably  have  500  feet  there" 
beyond  the  outside  end  of  the  trap  to  "navigate  in." 
The  plaintiff  contended  that  there  "is  three  or  four 
thousand  feet  of  channel  there— deep  water  across  the 
channel. '  ^ 

The  witnesses  differed  in  their  opinions  as  to  how 
far  vessels  usually  ran  outside  the  Anderson  trap  when 
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passing  up  or  down  the  river.  The  estimates  given 
by  the  witnesses  for  the  plaintiff  range  from  800  to 
1,000  feet.  Captain  Church,  a  witness  for  the  defend- 
ant testified:  '*I  should  judge  the  steamships  ran  in 
within  250  feet.  *  *  J.  E.  Copeland,  a  master  of  steam- 
boats with  many  years  of  experience,  stated  that  the 
course  usually  followed  by  him  before  the  trap  was 
put  in  ran  about  20  feet  from  it ;  but  after  the  trap  was 
installed  he  made  a  change  in  his  course  by  changing 
one  eighth  of  a  point  in  the  distance  from  Puget  Bar 
to  the  range  light  and  this  changed  course  passed  the 
end  of  the  trap  at  a  distance  of  about  200  feet. 

The  Columbia  Contract  Company  was  engaged  in 
transporting  rock  down  the  river  to  the  jetty  at  the 
mouth  of  the  river  and  for  that  purpose  the  company 
used  three  barges  and  a  towboat  called  the  ** Samson.'* 
Each  barge  when  loaded  carried  about  800  tons  of  rock 
and  drew  about  10  feet  of  water.  The  *' Samson  *' 
drew  between  14  and  14%  feet  of  water.  Each  of  the 
barges  was  about  140  feet  long  and  approximately  40 
feet  wide.  The  *' Samson**  was  about  125  feet  long 
with  a  25  foot  beam.  At  some  time  in  1911,  probably 
September  28th,  the  defendant  was  taking  the  '*  Sam- 
son** and  three  barges  loaded  with  ropk  down  the 
river.  One  barge  was  lashed  to  the  bow  of  the  *' Sam- 
son*' while  a  second  barge  was  lashed  on  one  side  and 
the  third  barge  was  lashed  on  the  other  side  of  the  first 
barge  and  towboat,  making  of  the  towboat  and  barges, 
what  counsel  have  termed  in  their  briefs,  a  *' spike 
formation.*'  The  flotilla  was  approximately  120  feet 
wide.  The  ** Samson'*  with  its  barges  passed  Bugby 
Hole  about  3  a.  m.  and  at  that  time  it  was  so  foggy 
that  the  range  lights  above  the  Anderson  trap  could 
not  be  seen.  The  fog  made  its  appearance  on  the  river 
about  midnight  and  in  a  short  time  became  so  thick 
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that  the  range  lights  were  completely  obscured  from 
view  and  could  not  be  seen  by  fishermen  on  the  river. 
One  fisherman,  Christian  Tholo,  was  operating  a  gill- 
net  in  the  channel  of  the  river  a  short  distance  above 
the  Anderson  trap  and  upon  hearing  the  fog  signal  of 
the  *' Samson'*  he  took  in  his  net.  He  could  not  see 
the  range  lights ;  nor  could  he  see  either  the  Oregon  or 
Washington  shore  and  after  changing  the  course  of 
his  gasoline  boat  several  times  he  finally  found  himself 
at  the  end  of  the  Brandt  trap,  where  he  tied  his  boat. 
Another  fisherman,  Olaf  Vog,  was  likewise  operating 
a  gill-net  in  the  channel  of  the  river  near  to  and  a  short 
distance  above  the  Anderson  trap.  When  he  reached 
what  he  supposed  was  the  end  of  his  drift,  or  the  place 
where  he  '^should  start  to  pick  up*'  he  took  up  his  gill- 
net  and  although  he  * '  wanted  to  get  over  to  the  Oregon 
shore''  he  found  himself  on  the  Washington  side  at  the 
Anderson  trap,  where  he  tied  up  *  *  and  laid  down  in  the 
boat." 

Not  being  able  to  see  the  range  lights,  upon  leaving 
Bugby  Hole  the  master  of  the  '* Samson"  navigated 
his  vessel  by  clock  and  compass  by  noting  the  time 
shown  by  the  clock  and  by  observing  the  course  re- 
corded in  his  course-book.  He  explained  that  14  min- 
utes of  running  would  have  brought  the  flotilla  to  the 
Anderson  trap;  that  at  the  end  of  11  minutes  he  slowed 
down  and  at  the  end  of  12  or  13  minutes  he  stopped  the 
engines  and  drifted.  After  Puget  Bar  is  crossed  and 
while  passing  the  Brandt  and  Anderson  traps,  vessels, 
when  following  the  usual  course,  are  not  navigated  on 
a  tangent  but  are  steered  along  the  line  of  a  slight 
curve.  The  two  traps  are  on  the  outer  side  of  this 
curve.  The  usual  course  taken  by  vessels  is  farther 
out  from  the  Brandt  trap  than  from  the  Anderson  trap 
and  yet  Tholo,  the  fisherman  who  had  tied  up  his  boat 
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at  the  Brandt  trap,  says  that  the  ''Samson"  and  the 
barges  passed  within  20  feet  of  the  Brandt  trap.  Ac- 
cording to  this  witness  the  ** Samson"  with  its  barges 
proceeded  down  the  river  through  the  waters  between 
the  Brandt  and  Anderson  traps  and  then  ran  on 
through  the  latter  trap.  The  flotilla  ran  through  the 
lead  of  the  Anderson  trap  at  a  point  between  the  heart 
and  inner  end  of  the  lead,  taking  out  24  piling  and  ran 
so  close  to  the  heart  of  the  trap  that  only  one  or  two 
\  piling  next  to  the  heart  and  in  the  lead  remained 
standing. 

AjideFson  repaired  the  trap  and  at  the  end  of  two 
weeks  from  the  da|;e  of  the  accident  was  able  again  to 
operate  it.  He  sued  the  Columbia  Contract  Company 
for  the  total  sum  of  $1,618.60.  This  total  sum  em- 
braced two  items ;  one  for  $818.60,  the  cost  of  repairing 
the  trap,  and  the  other  $800,  the  amount  of  the 
* '  money  and  profits  * '  which  Anderson  alleges  he  could 
and  would  have  earned  if  the  trap  had  not  been 
injured. 

The  complaint  contains  six  specifications  of  negli- 
gence. The  plaintiff  alleges:  (1)  That  although  there 
was  a  fixed  channel  aud  course  in  which  vessels  navi- 
gating the  river  should  be  operated,  the  defendant 
negligently  failed  to  keep  the  tugboat  within  the  limits 
of  ' '  said  channel  and  carelessly  and  negligently  navi- 
gated said  vessel  outside  and  beyond  said  fixed  course 
and  channel  and  into  and  against  said  fish-trap;'*  (2) 
that  the  defendant  negligently  failed  to  maintain  suffi- 
cient lights  upon  the  vessel  so  that  objects  lying  in  the 
stream  could  be  seen  and  avoided ;  (3)  that  the  defend- 
ant negligently  failed  to  maintain  a  lookout  and 
neglected  to  keep  a  sufficient  watch  ahead ;  (4)  that  the 
defendant  negligently  failed  to  see  and  avoid  striking 
the  trap;  (5)  that  the  defendant  negligently  operated 
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thfe  vessel  at  a  dangerous  and  unsafe  rate  of  speed; 
and  (6)  that  the  defendant  negligently  failed  to  stop 
the  vessel  and  to  run  aside  so  as  to  avoid  the  fish-trap 
after  the  trap  was  or  should  have  been  seen  by  the 
defendant 

In  its  answer  the  defendant  denies  that  it  was  guilty 
tof  negligence  in  any  particular.  As  a  further  answer 
to  the  complaint  the  defendant  avers  that  the  fish-trap 
was  unlawfully  built  and  maintained  and  in  such  a 
manner  that  it  obstructed  the  navigable  channel  of  the 
river  and  was  a  menace  to  navigation;  that  the  trap 
was  unlawfully  maintained  in  two  particulars:  (1) 
that  it  extended  from  the  shore  to  a  point  in  the  navi- 
gable channel  in  the  rivet;  and  (2)  ''that  the  signals 
and  lights  were  not  maintained  thereon  as  required  by 
law.'*  The  defendant  alleges  that  at  a 'time  when  it 
was  lawfully  navigating  the  river  on  a  dark  and  foggy 
night  and  while  moving  slowly  down  the  stream  '*in 
the  channel  thereof,  * '  and ' '  solely  because  the  said  fish- 
trap  was  so  located  that  it  obstructed  the  navigable 
channel  of  the  said  river,  the  said  steamboat  with  its 
tow  ran  into  said  fish-trap. ' ' 

The  plaintiff  replied  by  traversing  the  affirmative 
allegations  of  the  answer. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Teal,  Minor  &  Winfree,  with  an  oral  argument 
by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  S  Dibble,  with  an  oral 
argument  by  Mr.  A.  M.  Dibble. 

HABBIS,  J. — The  foregoing  statement  may  be  sum- 
marized by  saying  that  the  defendant  attempted  to  navi- 
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gate  the  river  at  a  time  when  it  was  so  foggy  that  one 
could  not  see  ahead  and  the  range  lights  ceased  to  be  an 
aid  to  ^navigation;  that  the  defendant  left  Bugby  Hole 
with  the  intention  of  following  the  nsual  oonrse  taken 
by  vessels  across  Puget  Bar  and  past  the  Anderson 
trap;  that  the  towboat  and  barges  were  successfully 
navigated  across  Puget  Bar ;  that  the  river  is  between 
2,000  feet  and  a  mile  wide,  at  the  point  where  the 
Anderson  trap  is  located ;  that  between  500  and  4,000 
feet  of  that  width  opposite  the  Anderson  trap  is  suffi- 
ciently deep  for  the  navigation  of  vessels;  that  the 
usual  course  followed  by  vessels  is  between  200  and 
1,000  feet  from  the  outer  end  of  the  Anderson  trap; 
that  instead  of  following  the  usual  course,  as  the 
master  of  the  ''Samson"  says  he  intended,  the  flotilla, 
because  of  some  controverted  reason,  got  out  of  the 
usual  course  of  vessels  at  a  point  at  least  1,800  feet, 
and  probably  more,  above  the  Anderson  trap  and  pro- 
ceeded on  down  the  river  outside  of  the  usual  course, 
but  in  waters  deep  enough  for  the  navigation  of  the 
towboat  and  barges  to  and  through  the  Anderson  trap. 
1.  It  is  appropriate  here  to  add  to  what  already  has 
been  said  that  the  master  of  the  ''Samson''  testified 
that  he  did  not  see  the  Brandt  trap  at  all  and  that  it 
was  so  foggy  that  he  did  not  see  the  Anderson  trap 
until  he  was  about  100  feet  from  it.  On  the  other 
hand,  Christian  Tholo  testified  that  the  fog  lifted  be- 
fore the  "Samson"  reached  the  Anderson  trap  and 
that  when  the  boat  was  "in  front  of  the  lower  range 
light"  (300  feet  above  the  Anderson  trap)  it  was 
"swinging"  and  that  at  that  time  he  saw  the  light  on 
the  end  of  the  Anderson  trap.  The  witness  Vog  cor- 
roborated the  testimony  of  Tholo  by  saying  that  after 
the  flotilla  went  through  the  trap  "I  was  looking 
around  and  I  could  see  the  shore,  the  house  ashore  and 
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the  woods  back  of  the  house/'  Anderson  explained 
that  his  house  was  600  feet  below  the  front  range 
light;  and  hence  if  his  testimony  is  taken  as  true  the 
trap,  which  was  300  feet  below  the  range  light,  was  300 
feet  above  the  house.  The  '^Samson'*  was  displaying 
a  red  light  on  the  port  side  and  a  green  light  on  the 
starboard  side  as  well  as  two  white  lights  on  the  mast^ 
head  as  required  by  the  regulations.  There  was  a 
white  light  on  the  outside  of  each  barge.'  These  lights, 
however,  served  to  enable  others  to  see  the  '*  Samson" 
rather  than  to  enable  the  '* Samson"  to  see  othei 
objects.  In  addition  to  the  lights  already  mentioned 
the  ** Samson"  was  equipped  with  both  an  arc  and  a 
search  light.  The  master  of  the  vessel  stated  that  the 
searchlight  is  not  used  in  foggy  weather,  for  the  reason 
that  such  a  light  hinders  rather  than  aids  navigation. 
Besides  the  master  who  was  at  the  time  of  the  accident 
at  the  *' Samson's"  whe^  there  was  a  sailor  on  duty 
on  the  *' Samson"  as  a  lookout.  There  was  a  man  on 
each  barge  but  each  of  these  three  men  was  asleep. 

As  already  stated.  Captain  Church  testified  that  at 
the  end  of  11  minutes  he  slowed  down  and  at  the  end 
of  12  or  13  minutes  after  leaving  Bugby  Hole  he 
stopped  the  engines  and  drifted;  but  opposed  to  this 
evidence  there  was  the  testimony  of  Christian  Tholo 
who  told  the  jury  that  ^'when  she  passed  me  she  had 
the  speed  that  she  usually  had"  and  that  after  he  saw 
the  ** Samson"  she  was  going,  so  far  as  he  could  ob- 
serve, **as  she  usually  goes  when  it  is  clear."  There 
was  testimony  for  the  plaintiff  to  the  effect  that  ves- 
sels either  anchored  or  tied  up  in  heavy  fogs ;  but  there 
was  also  evidence  for  the  defendant  to  the  effect  that 
only  loaded  ocean-going  vessels,  whether  with  or  with- 
out a  tug,  anchored  and  that  towboats  with  barges 
never  anchored  or  tied  up  on  account  of  the  fog.    The 
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master  of  the  ** Samson*'  testified  that  if  the  towboat 
had  been  equipped  with  a  stern-wheel  he  conld  have 
backed  out  after  seeing  the  trap  and  thus  avoided  it, 
but  since  the  boat  was  equipped  with  a  propeller  an 
atteilnpt  to  back  out  at  any  time  after  he  saw  the 
Anderson  trap  would  have  resulted  in  the  flotilla 
swinging  around  and  striking  the  trap  broadside  and 
thus  causing  greater  damage  to  the  trap.  He  also 
stated  that  when  he  discovered  his  predicament  he 
started  the  engines  and  went  through  the  lead  of  the 
trap  as  straight  as  he  could  and  by  so  doing  did  the 
least  possible  damage ;  and  that  if  he  had  not  done  this 
the  flotilla  would  have  taken  out  the  heart  of  the  trap. 
It  is  apparent  from  this  brief  account  of  the  evidence 
that  the  questions  of  whether  or  not  the  defendant 
negligently  failed  to  maintain  suflScient  lights,  or  negli- 
gently failed  to  keep  a  lookout,  or  negligently  failed  to 
see  and  avoid  the  fish-trap,  or  negligently  operated  the 
flotilla  at  a  dangerous  rate  of  speed,  or  negligently 
failed  to  stop  the  ** Samson''  and  her  tow  and  avoid 
the  fish-trap,  were  all  properly  submitted  to  the  jury. 
There  was  evidence  upon  both  sides  of  these  contro- 
verted questions  and  it  was  therefore  the  province  of 
the  jury  to  determine  the  facts.  The.  trial  court  did 
not  commit  error,  as  contended  by  the  defendant,  in 
asking  the  jury  to  decide  whether  the  corporation  was 
negligent  in  respect  to  any  of  those  five  specifications 
of  ne^igence. 

Much  of  the  discussion  in  the  briefs  relates  to  the 
allegation  that  the  defendant  **  negligently  failed  to 
keep  and  maintain  said  tugboat  within  the  limits"  of 
the  fixed  channel  and  course  in  which  vessels  were  usu- 
ally operated.  The  defendant  has  urged  numerous 
objections  to  the  instructions  given  by  the  court,  con- 
tending that  some  of  them  were  erroneous  and  that 
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several  of  them  were  inconsistent  with  each  othen 
The  position  taken  by  the  defendant  is  rested  largely 
npon  the  application  which  it  contends  should  be  made 
of  the  rule  which  gives  paramountcy  to  the  right  of 
navigation. 

2,  3.  The  Columbia  River  is  a  navigable  stream  and 
as  such  is  a  common  highway  *^and  forever  free.*' 
This  right  is  a  public  one  and  it  is  not  only  given  by 
the  common  law  but  is  preserved  by  the  statute  admit- 
ting the  State  of  Oregon  into  the  Union :  Johnson  v. 
Jeldness,  85  Or.  657,  661  (167  Pac.  798,  L.  R.  A.  1918A, 
1074).  The  right  of  fishery  is  likewise  a  common 
right.  The  right  of  navigation  is  paramount,  for  the 
reason  that  it  is  of  the  most  importance  to  the  public 
weal:  DaviS'  v.  Jerkivs,  50  N.  C.  (5  Jones  L.)  290,  293; 
Post  V.  Murm,  4  N.  J.  Law  (7  Am,  Dec.  570,  I  South- 
ard's Rep.  61) ;  Flanagan  v.  City  of  Philadelphia,  42 
Pa.  St.  219,  228.  Stated  in  general  terms  the  right  of 
fishery  must  give  way  to  the  right  of  navigation.  Ex- 
pressed in  more  accurate  language  the  paramountcy 
of  the  right  of  navigation  does  not  extinguish  the  right 
of  fishery  although  the  former  does,  whenever  there  is 
a  necessary  conflict,  limit  the  latter  and  compel  it  to 
yield  so  far  as  the  right  of  fishery  interferes  with  the 
fair,  useful  and  legitimate  exercise  of  the  right  of 
navigation.  Speaking  of  the  abstract  right  of  the 
public  it  may  be  said  as  expressed  in  1  Farnham  on 
Waters,  Section  27 : 

*'The  public  is  entitled  to  the  free,  uninterrupted, 
and  unobstructed  use  of  every  part  of  the  stream,  from 
bank  to  bank  and  throughout  the  length  of  the  chan- 
nel, which  at  the  ordinary  stage  of  the  water  is  of  such 
depth  and  of  such  accessibility  with  respect  to  the  cur- 
rent or  main  body  of  the  stream  as  to  be  capable  of 
navigation  by  boats  *  *  either  up  and  down  or  across, 
or  from  the  main  stream  on  to  any  particular  part  in 
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question,  or  thence  on  to  the.  body  of  the  stream ;  and 
this  whether  such  part  has  ever  been  so  used,  and 
whether  there  is  any  present  or  anticipated  necessity 
for  so  using  if  - 

Continuing  to  employ  general  terms  when  referring 
to  the  right  of  navigation,  in  the  abstract,  a  bo^t  has 
a  right  to  **take  her  course''  and  to  go  when  and  where 
it  is  necessary  to  go  and  is  not  obliged  to  stop  or  go 
out  of  her  way  or  wait  upon  the  movements  of  those 
who  are  managing  a  fishing  seine  or  net ;  and  yet  this 
right  of  navigation  which  entities  the  public  to  the  un- 
obstructed use  of  every  part  of  the  stream  which  is 
capable  of  navigation  by  boats  and  authorizes  a  boat 
to  *'take  her  course''  cannot  be  exercised  without  re- 
gard to  the  rights  of  others.  The  navigator  of  a  pub- 
lic stream  must  manage  his  craft  with  ordinary  care 
and  with  due  regard  to  the  rights,  property  and  lives 
of  others:  1  Famham  on  Waters,  §§  27,  31  and  33; 
Spry  Lumber  Co.  v.  The  C.  H.  Green,  76  Mich.  320, 
332  (43  N.  W.  576).  While  a  boat  may  '^take  her 
course"  nevertheless  a  navigator  cannot  with  impun- 
ity do  unnecessary  damage  to  a  fisherman' or  his  prop- 
erty; but  upon  the  contrary  the  paramount  right  of 
navigation  must  be  exercised  fairly,  and  not  arbi- 
trarily, and  with  due  regard  to  the  subordinate  right 
of  fishery  and  a  boat  must  be  so  navigated  as  not  to  do 
unnecessary  damage :  1  Famham  on  Waters,  §  33a ; 
Gould  on  Waters  (2  ed.),  §  87;  Porter  v.  AUen,  8  Ind. 
1  (65  Am.  Dec.  750) ;  Lewis  v.  Keeling,  46  N.  C. 
(1  Jones  L.)  299,  307  (62  Am.  Dec.  168);  Post  v. 
Murmy  4  N.  J.  Law  (7  Am.  Dec.  570, 1  Southard's  Rep. 
61).  For  example,  if  nets  are  placed  across  the  chan- 
nel of  a  river  so  as  to  be  a  bar  to  navigation,  a  vessel 
may,  if  reasonably  necessary  to  do  so,  run  over  the 
nets;  but  if  a  navigator  is  warned  or  ought  to  have 
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knowii  of  his  approach  toward  the  net  of  a  fisherman, 
he  is  liable  for  damage  resulting  from  his  negligent 
failure  to  avoid  doing  damage  if  he  can  do  so  without 
prejudice  to  the  reasonable  prosecution  of  his  voyage : 
^orst  V.  Columbia  Contract  Co.,  89  Or.  344,  350,  352 
(174  Pac.  161) ;  Hopkins  v.  Norfolk  &  S.  R.  Co.,  131 
N.  C.  463  (42  S.  E.  902) ;  Cohb  v.  Bennett,  75  Pa.  St. 
326,  329  (15  Am.  Rep.  752) ;  Wright  v.  Mulvaney,  78 
Wis.  89  (46  N.  W.  1045,  23  Am.  St.  Rep.  393,  9  L.  R.  A. 
807).  The  ruling  in  Wright  v.  Mulvaney  is  of  pecu- 
liar interest,  for  the  reason  that  there  as  here  a  pound 
net  fish-trap  was  injured  by  a  boat  with  a  tow  and 
some  of  the  other  material  particulars  were  like  the 
facts  presented  here.    The  court  says : 

**But'  it  does  not  necessarily  result  from  this  (the 
paramount  right  of  navigation)  that  the  navigator 
may  carelessly  and  negligently  run  his  vessel  upon  the 
nets  of  fishermen  and  destroy  them,  and  escape  liabil- 
ity therefor  merely  because  he  did  not  do  so  mali- 
ciously or  wantonly.  Such  a  proposition  shocks  any 
proper  sense  of  justice.  The  benefit  which  the  navi- 
gator is  entitled  to  claim  by  reason  of  hip  paramount 
right  is,  we  apprehend,  that  when  the  two  rights  neces- 
sarily conflict  the  inferior  must  yield  to  the  superior 
right.  But  he  may  not  by  his  own  negligence  unneces- 
sarily force  the  two  rights  intq  conflict,  and  then  claim 
the  benefit  of  the  paramount  righf 

4.  When  it  is  said  that  the  public  is  entitled  to  navi- 
gate upon  any  part  of  the  navigable  waters  of  a  stream 
without  obstruction  it  must  always  be  understood  that 
reference  is  made  to  unlawful  and  not  lawful  obstruc- 
tions. An  obstruction  placed  in  a  stream  may  be  au- 
thorized by  competent  authority  and  consequently  the 
right  of  navigation  is  limited  by  that  kind  of  an  ob- 
struction :  Gould  on  Waters  (2  ed.),  §  87 ;  Davis  v.  Jer- 
kins, 50  N.  C.  (5  Jones  L.)  290,  293;  Flanagan  v.  City 
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of  Philadelphia,  42  Pa.  St.  219,  232 ;  Lewis  v.  Keeling, 
46  N.  C.  (1  Jones  L.)  299,  306  (62* Am.  Dec.  168); 
Pound  V.  Turck,  95  U.  S.  459  (24  L.  Ed.  525,  see,  also, 
Rose's  U.  S.  Notes).  If  authority  is  granted  for  the 
erection  of  an  obstruction  in  a  navigable  stream  and 
the  obstruction  is  so  placed  as  to  be  partly  beyond  the 
limits  of  the  authorization,  then  in  that  event  the  ob- 
struction is  unlawful  and  a  nuisance  only  to  the  extent 
that  the  authority  has  been  exceeded:  Knox  v.  Choi- 
oner,  42  Me.  150,  156;  Renwick  v.  Morris,  3  Hill 
(N.  Y.),  621,  affirmed  in  7  Hill  (N.  Y.),  575.  Even 
though  an  obstruction  is  wholly  or  partially  unauthor- 
ized, nevertheless  this  lack  of  authority  for  the  erection 
or  maintenance  of  the  obstruction  does  not  necessarily 
operate  as  authority  to  a  navigator  negligently  to  de- 
stroy the  obstruction :  1  Famham  on  Waters,  §  33 ; 
Dimes  v.  Petley,  15  Q.  B.  276  (19  L.  J.  Q.  B.,  N.  S.,  449, 
14  Jur.  1132) ;  The  Brinton,  66  Fed.  71  (13  C.  C.  A. 
331). 

5,  6.  We  may  now  direct  attention  to  some  of  the 
instructions  which  the  court  gave  to  the  jury.  After 
defining  negligence' and  explaining  that  the  plaintiff 
could  recover  if  the  defendant  was  and  he  himself  was 
not  guilty  of  negligence  the  court  told  the  jury,  in  in- 
struction No.  3,  that  *'it  is  charged'*  in  the  complaint 
''that  at  said  time  the  said  boat  was  being  operated 
outside  of  and  beyond  the  channel  or  course  in  which 
such  vessels  should  be  operated'';  and  then  follows 
an  enumeration  of  the  remaining  five  specifications  of 
negligence.  Having  referred  to  the  first  specification 
of  negligence  in  the  language  already  quoted  and  hav- 
ing enumerated  the  other  five  specifications  the  court, 
in  instruction  No.  4,  then  said :  ^ 

If  you  find  the  defendant  was  ''guilty  of  any  one  or 
more  of  said  charges,  and  if  you  so  find  that  any  one 
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or  more  of  said  charges  which  you  may  so  find  de- 
fendant guilty  of  Constituted  negligence  or  lack  of  due 
care"  and  that  such  acts  caused  the  injury  then  '*plain- 
tiff  is  entitled  to  a  verdict"  unless  his  own  negligence 
contributed  to  the  injury. 

The  jury  was  properly  told,  in  instruction  No.  5 : 

**That  in  operating  its  said  vessel  the  duty  rests 
upon  defendant  to  operate  the  same  in  a  reasonably 
careful  manner,  so  as  to  avoid  colliding  with  or  injur- 
ing structures  along  the  shore." 

The  next  instruction  related  to  the  right  and  duty  of 
the  defendant  when  navigating  in  the  fog  and  the  suc- 
ceeding instruction  referred  to  the  duty  of  maintain- 
ing a  lookout.  The  next  instruction,  No.  8,  reads  as 
follows : 

'.'It  was  also  the  duty  of  defendant  to  operate  and 
navigate  said  vessel  in  the  channel  or  usual  course  in 
which  vessels  navigating  said  river  should  be  operated 
and  navigated." 

In  instruction  No.  9,  the  jurors  were  told : 

**If  you  find  from  a  preponderance  of  the  evidence, 
therefore,  that  defendant  failed  to  ^perf orm  any  one  or 
more  of  these  duties,  then  defendant  was  negligent  and 
not  in  the  exercise  of  due  care." 

Instruction  No.  26  is  important  because  it  was  given 
at  the  request  of  the  defendant.  This  instruction  be- 
gins by  saying  that  if  the  jury  found  that  the  plaintiff 
had  obtained  permits  from  the  State  of  Washington 
and  the  United  States  and  had  erected  and  maintained 
the  trap  in  the  place  and  manner  provided  by  such  per- 
mits and  if  the  jury  further  found — 

''That  the  defendant  was  careless  and  negligent  in 
piloting,  operating  and  navigating  its  towboat  'Sam- 
son,* and  in  thereby  causing  the  same  to  run  into  and 
against  the  said  fish-trap  of  plaintiff,  and  that  the  fish- 
trap  was  thereby  damaged  and  injured  the  plaintiff  is 
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entitled  in  snch  case,  and  in  such  case  only,  to  recover 
from  the  defendant  the  amount  of  his  damages;  pro- 
vided that  the  negligence  of  the  defendant  which  occa- 
sioned the  injury  consisted  in  the  failure  of  the  de- 
fendant to  keep  and  maintain  its  towboat  within  the 
limits  of  the  navigable  channel  of  the  Columbia  River 
and  outside  and  beyond  the  fixed  course  and  navigable 
channel  of  said  river;  or  that  the  defendant  failed  to 
keep  and  maintain  adequate  and  suflBcient  lights  upon 
its  towboat  so  that  objects  lying  in  the  Columbia  River 
could  be  seen  and  avoided ;  or  that  the  defendant  failed 
to  keep  and  maintain  a  lookout  upon  its  towboat  and 
failed  to  keep  and  maintain  a  sufficient  watch  ahead; 
or  that  the  defendant  through  negligence  in  looking 
ahead  failed  to  see  the  fish-trap ;  or  that,  having  seen 
the  fish-trap,  the  defendant  failed  to  use  such  means 
as  were  available  to  avoid  striking  and  injuring  the 
same ;  or  that  the  defendant  operated  and  propelled  its 
towboat  at  a  dangerous  rate  of  speed,  or  at  an  un- 
safe rate  of  speed  with  regard  to  the  condition  of  the 
weather,  the  atmosphere  and  the  circumstances  and 
conditions  surrounding  the  locality  where  the  accident 
complained  of  is  alleged  to  have  occurred ;  or  that  the 
defendant,  having  means  to  stop  its  towboat  or  to  turn 
aside  and  thus  avoid  the  fish-trap  after  the  same  was 
seen,  failed  to  employ  said  means  efficiently  or  to  take 
proper  and  timely  steps  to  stop  its  towboat  or  io  turn 
aside  and  thus  avoid  the  said  fish-trap.  ^ ' 

Instruction  No.  8  was  clearly  erroneous.  Instruc- 
tion No.  3,  standing  alone,  is  not  strictly  accurate  for 
the  reason  that  it  states  that  the  complaint  charges 
that  **the  boat  was  being  operated  outside"  instead 
of  including  the  element  of  negligence  and  saying  that 
the  boat  was  being  ** negligently"  operated  outside  of 
the  channel.  However,  when  this  instruction  is  con- 
strued in  connection  with  instruction  No.  4,  then  the 
two  when  taken  together  harmonize  with  the  com- 
plaint. The  plaintiff  does  not  rely  in  his  complaint 
upon  the  bald  fact  that  the  defendant  got  outside  of 
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the  channel  usually  followed  by  vessels,  but  he  relies 
upon  the  cHarge  that  the-p 

**  Defendant  carelessly  and  negligently  failed  to  keep 
and  maintain  said  tugboat  within  the  limits  of  said 
channel  and  carelessly  and  negligently  navigated  said 
vessel  outside  and  beyond  said  fixed  course  and  chan- 
nel.'' 

The  position  of  the  plaintiff  with  respect  to  instruc- 
tions 3  and  4  is  made  plain  by  the  following  excerpt 
taken  from  his  printed  brief : 

*'By  said  instructions,  III  and  IV,  the  Court  charged 
the  jury  that  it  was  alleged  in  the  complaint  that  ap- 
pellant carelessly  and  negligently  operated  its  boat 
outside  of  and  beyond  the  channel  or  course  in  which 
vessels  should  be  operated  and  that  if  the  jury  found, 
not  only  that  appellant  did  this,  but  that  its  action  in 
so  doing  resulted  from  negligence  or  a  lack  of  due  care 
and  they  also  found  that  such  negligence  caused  the 
damages  to  the  trap  respondent  was  entitled  to  re- 
cover, unless  he  was,  himself,  guilty  of  contributory 
negligence. 


ti 


In  other  words,  the  court  instructed  the  jury  that 
before  they  could  find  against  appellant  for  navigating 
outside  the  channel  or  usual  course  of  vessels  they 
must  find  that  it  did  so  unnecessarily  and  because  of 
negligence  and  a  want  of  due  care.  It  was  properly 
left  to  the  jury  to  say  from  all  the  circumstances  tak- 
ing into  consideration  the  location  of  the  trap  and  the 
width  of  the  channel,  whether  appellant's  action  in 
going  outside  of  the  usual  channel  and  course  of  ves- 
sels was  the  result  of  an  unfair  or  negligent  exercise 
of  its  right  of  navigation. ' ' 

Instruction  No.  26  is  entirely  consistent  with  in- 
structions 3  and  4  and  is  in  harmony  with  the  construc- 
tion which  the  plaintiff  places  upon  these  two  instruc- 
tions.  Instruction  No.  8,  however,  told  the  jury  that 
it  was  the  duty  of  the  defendant  to  navigate  its  vessel 
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in  the  channel  and  the  usual  course  taken  by  boats. 
When  this  instruction  is  considered  in  the  light  of  all 
the  instructions  which  had  been  previously  given  and  in 
connection  with  instruction  No.  9,  it  was  equivalent  to 
charging  th^  jury  that  if  the  defendant  got  outside  of 
'  the  channel  or  usual  course  taken  by  vessele,  that  fact 
alone  and  of  itself  convicted  the  defendant  of  negli- 
gence ;  for  after  saying  in  instruction  No.  8  that  it  waa 
the  duty  of  the  defendant  to  operate  its  boat  in  the 
usual  course  taken  by  other  vessels,  the  court  said  in 
instruction  No.  9  that  it  **  defendant  failed  to  perform 
any  one  or  more  of  these  duties''  then  the  defendant 

was  negligent.  It  was  not  negligence  per  se  for  the 
defendant  to  navigatje  the  flotilla  outside  of  and  be- 
yond the  course  usually  followed  by  vessels.  It  was 
a  question  of  fact  for  the  jury  to  say  whether  the  de- 
fendant failed  to  exercise  ordinary  care  in  the  navi- 
gation of  its  flotilla.  It  may  fairly  be  assumed  that 
the  defendant  concedes  that  when  its  flotilla  left  Bugby 
Hole  ite  captain  intended  to  follow  the  usual  course 
taken  by  vessels  and  did  not  intend  to  go  between  the 
Brandt  and  Anderson  traps;  the  defendant  does  not 
contend  that  the  business  in  which  it  was  engaged  re- 
quired it  to  go  outside  of  the  usual  course  or  to  navi- 
gate the  waters  between  the  Brandt  and  Anderson 
traps;  and  consequently  the  ultimate  question  of  fact 
is  whether  the  defendant  failed  to  use  due  care  when 
transporting  the  rock  down  the  river,  and  although  a 
failure  to  keep  within  the  usual  course  taken  by  ves- 
sels is  not  negligence  as  a  matter  of  law,  nevertheless 
as  stated  in  Porter  v.  Allen,  8  Ind.  1,  4  (65  Am.  Dec. 
750),  'Hhough  it  was  proper  for  the  jury  to  consider 
the  fact*'  that  the  boat  was  not  in  the  usual  and  ordi- 
nary channel  where  boats  are  usually  run  *  *  in  conneo- 
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tion  with  the  other  facts  proved  in  the  case,  still  it  was 
alone  insufficient  to  control  the  verdicf 

The  charge  to  the  jury  should,  of  course,  in  this  as 
in  all  cases,  be  considered  as  a  whole  with  the  view  of 
ascertaining  if  possible  whether  the  rights  of  the  ap- 
pealing litigant  were  so  prejudiced  as  to  prevent  a 
fair  trial.  Instruction  No.  8  was  not  a  mere  paren- 
thetical statement  made  during  the  course  of  the 
charge,  but  it  stands  out  as  prominently  as  any  other 
single  instruction  appearing  in  the  charge,  and  it  con- 
tains plain  language  which  the  jury  could  not  have 
misunderstood;  and  hence  a  reversal  of  the  judgment 
becomes  necessary. 

7.  The  defendant  insists  that  the  Anderson  trap  was 
an  unlawful  obstruction.  The  plaintiff  was  author- 
ized by  both  the  State  of  Washington  and  the  United 
States  to  erect  and  maintain  the  trap.  All  the  evi- 
dence shows  that  the  trap  was  neither  above  nor  be- 
low the  place  indicated  in  the  permits,  although  there 
is  a  controversy  as  to  whether  or  not  the  trap  extended 
farther  out  into  the  river  than  allowed  by  the  permit 
given  by  the  United  States.  The  defendant  argues 
that  all  that  part  of  the  trap  which  was  taken  out  when 
the  flotilla  went  through  the  lead  was  beyond  the  lim- 
its fixed  by  the  permit.  The  evidence  shows  conclu- 
sively that  the  24  piling  taken  out  were  either  in  whole 
or  in  part  within  the  limits  of  the  federal  permit.  The 
defendant  argues  that  the  trap  exceeded  the  length 
allowed  by  the  permit  by  180  feet.  Even  though  it  be 
assumed  that  the  trap  was  180  feet  too  long,  still  it 
must  be  remembered  that  the  heart  was  50  feet  wide, 
and  if  to  this  width  is  added  the  distance  covered  by 
the  one  or  two  piling  left  standing  next  to  the  heart, 
and  also  the  distance  covered  by  the  24  piling  taken 
out,  it  will  be  seen  that  only  a  part  of  the  obstruction 
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was  unlawful  in  the  sense  that  it  exceeded  the  author- 
ity given  to  the  plaintiff.  If,  on  the  other  hand,  the 
trap  did  not  extend  beyond  the  point  allowed  by  the 
permit,  then  all  of  it  was  authorized  and  no  part  of  it 
was  an  illegal  obstruction.  No  part  of  the  trap  was 
within  the  usual  course  followed  by  vessels  going  up 
or  down  the  river. 

8.  The  defendant  has  urged  with  much  vigor  that 
this  is  a  local  action  and  therefore  triable  only  in  the 
State  of  Washington.  The  plaintiff  first  obtained  a 
permit  from  the  United  States  in  1901  and  he  oper- 
ated under  that  permit  until  1912  when  he  received  a 
new  permit.  In  each  year  of  that  period,  except  pos- 
sibly four  or  five  years  when  he  did  not  put  in  the 
trap,  the  plaintiff  drove  the  piling  for  his  trap  and 
completed  its  construction  a  short  time  before  the  fish 
began  to  run  and  then  when  the  fishing  season  ended 
for  that  year  he  pulled  out  the  piling  and  removed  the 
trap.  No  part  of  the  trap  was  driven  into  the  earth 
except  the  piling;  and  all  the  piling  were  driven  by 
the  owner  with  the  intention  on  his  part  of  removing 
them  at  the  end  of  the  seasonj  and  hence  the  trap  was 
only  personal  property:  Johnson  v.  Pacific  Land  Co., 
84  Or.  356  (164  Pac.  564) ;  Rosehurg  National  Bank  v. 
Camp,  89  Or.  67  (173  Pac.  313).  The  trap  was  only 
an  appliance  used  by  the  plaintiff  in  the  exercise  of 
his  right  to  fish.  The  action  is  not  one  for  trespass 
upon  real  property;  nor  is  it  prosecuted  on  account 
of  any  assault  upon  the  right  of  fishery.  The  trap  was 
personal  property  and  was  used  as  an  appliance  by 
the  plaintiff,  a  salmon  fisherman ;  and  when  that  appli- . 
ance  was  damaged  the  result  was  not  different  in  prin- 
ciple from  the  situation  presented  by  some  person 
negligently  breaking  an  ordinary  trout-rod  which  the 
owner  was  usiQg  for  casting  from  the  bank  into  a 
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stream  and  even  though  the  trout  fisherman  owned  the 
bank  upon  which  he  stood. while  easting.  The  injury 
complained  of  was  damage  to.  the  trap  and  the  action 
is  transitory. 

9.  The  next  question  relates  to  the  measure  of  dam- 
ages. The  court  said  to  the  jury  that  if  the  plaintiff 
was  entitled  to  recover  at  all  he  was  entitled  **to  such 
damages  as  you  may  find  from  a  preponderance  of  the 
evidence  will  fairly  compensate  him  for  the  loss  he  has 
suffered ' ' ;  and  that — 

**  There  are  two  elements  of  damage  to  be  consid- 
ered by  you.  First,  you  will  consider  and  determine 
from  the  evidence  the  reasonable  amount  that  it  would 
be  necessary  to  expend  to  repair  plaintiff's  trap  and 
restore  it  to  the  same  or  as  good  condition  as  it  was 
before  the  injury.  Second,  you  will  determine  from 
the  evidence  the  value  of  the  use  of  plaintiff's  trap 
during  such  time  as  it  was  necessarily  delayed  by  the 
injury  to  it.  The  sum  of  these  two  elements  so  deter- 
mined by  you  would  be  the  amount  plaintiff  is  entitled 
to,  if  entitled  to  any  sum. ' ' 

Besides  evidence  relating  to  the  cost  of  repairing 
tjie  trap  there  was  testimony  concerning  the  nmnber 
of  fish,  caught  by  the  Anderson  trap  before  the  accir 
dent  and  also  after  the  trap  was  repaired  as  well  as 
testimony  about  the  catch  made  by  other  traps  in  that 
locality  and  on  the  same  side  of  the  river.  The  Ander- 
son trap  had  been  in  operation  from  September  10, 
1911.  There  was  evidence  to  the  effect  that  the  catch 
made  by  the  Anderson  trap  averaged  1,500  or  1,600 
pounds  a  day  for  a  few  days  before  the  accident ;  that 
the  fish  **  generally  run  steady  on  that  place  there, 
right  along.  When  we  have  a  run,  we  have  one  at 
about  the  same  time  as  the  other  places."  The  plain- 
tiff testified  that  the  *  *  run  of  Silver-side  Salmon ' '  con- 
tinued during  the  period  of  two  weeks  while  his  trap 
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was  out  of  repair  *' because  the  rest  of  the  traps  above 
me  and  below  me  had  lots  of  fish  at  the  time  When  she 
was  broke  off'';  that  during  those  two  weeks  the  traps 
above  and  below  his  trap  **were  catching  up  to  a 
couple  of  tons  a  day'';  that  after  the  trap  was  re- 
paired the  average  catch  was  **  about  1,600  or  1,700 
pounds  per  day. ' '  Charles  Brandt,  who  was  an  experi- 
enced trap  fisherman  and  thoroughly  familiar  with  the 
Anderson  trap,  testified  that  he  knew  the  reasonable 
value  of  the  use  of  the  Anderson  trap  and  that  its 
value  was  ** between  $50  and  $60  a  day"  during  **the 
time  she  was  broke  down";  however,  he  also  stated 
that  he  never  knew  of  a  trap  having  been  rented  for  a 
money  rental  but  that  all  the  leases  coming  to  his 
knowledge  had  been  **on  the  shares."  This  witness 
further  explained  that  the  Anderson  trap  *'was  a  trap 
that  caught  the  fish,  and  she  is  the  best  trap  there  is 
in"  that  locality;  that  he  ** would  be  willing  to  pay  the 
man  $50  a  day  for  the  use  of  that  trap";  and  that  *'I 
go  on  the  basis  of  what  catch  she  is  making"  when 
estimating  the  value  of  the  trap.  The  weather  condi- 
tions, according  to  all  the  evidence,  were  favorable. 
The  foregoing  is  substantially  all  the  evidence  relating 
to  the  value  to  the  use  of  the  trap. 

The  defendant  contends  that  it  was  error  to  receive 
evidence  of  the  leverage  catch  of  the  Anderson  trap  be- 
fore and  after  the  accident;  that  the  testimony  about 
the  catch  made  by  other  traps,  located  above  and  be- 
low the  Anderson  trap,  was  erroneous.  The  defend- 
ant took  the  position  that  the  occupation  of  a  fisher- 
man is  uncertain  and  precarious  and  that  his  profits 
are  necessarily  speculative  and  for  that  reason  the  de- 
fendant requested,  but  the  court  refused  to  give,  the 
following  instruction : 

94  Or.  —IS 
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**The  value  of  the  fish-trap  of  the  plaintiff,  if  you 
should  find  that  the  plaintiff  is  entitled  to  recover  is  a 
matter,  of  easy  determination,  and  inasmuch  as  the 
trap  is  put  in  for  one  season  only,  I  charge  you  that 
the  measure  of  damages  for  the  use  of  the  trap  is  in- 
terest upon  such  value  as  you  may  find  the  trap  to  have 
had  at  the  time  of  this  injury  for  such  period  as  you 
may  deem  reasonable,  but  not  over  the  period  of  one 
year  at  the  rate  of  six  per  centinn  (6%)/' 

The  law  aims  to  allow  full  and  complete  compensa- 
tion to  an  innocent  party  who  has  been  damaged  by 
the  breach  of  a  contract  or  the  commission  of  a  tort 
In  practice,  the  law  does  not  prove  false  to  its  theory 
by  banning  profits  merely  because  of  their  nature  as 
profits ;  but  upon  the  contrary  the  law  endeavors  faith- 
fully to  realize  its  aim  by  allowing  compensation  for 
profits  which  it  is  reasonably  certain  would  have  been 
made  if  the  wrong  complained  of  had  not  been  done : 
Allison  V.  Cha/ndler,  11  Mich.  542  (8  R.  C.  L.  501) ; 
Bredemeier  v.  Pacific  Supply  Co.,  64  Or.  576  (131 
Pac.  312) ;  Fields  v.  Western  Umon  Tel  Co.,  68  Or. 
209,  217  (137  Pac.  200) ;  McGinnis  v.  Studebdker,  75 
Or.  519  (146  Pac.  825,  147  Pac.  525,  Ann.  Gas.  1917B, 
1190,  L.  R.  A.  1916B,  868) ;  Feeney  S  Bremer  Co.  v. 
Stone,  89  Or.  360  (171  Pac.  569,  174  Pac.  152) ;  Flet^ 
cher  V.  Fischer,  93  Or.  265  (182  Pac.  823).  In  the  ab- 
sence of  malice  the  law  endeavors  to  compel  repara- 
tion rather  than  punishment.  When  attempting  to 
compel  reparation  the  difficulties  encountered  by  the 
administifators  of  the  law  consist  in  the  application 
rather  than  in  the  interpretation  of  the  rules  pre- 
scribed for  the  measurement  of  damages.  There  is 
no  single  rule  applicable  alike  to  all  cases,  involving 
profits  which  may  be  taken  into  account,  when  fixing 
the  amount  of  compensation  for  the  breach  of  a  con- 
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tract  or  the  commission  of  a  tort.  In  some  cases  prof- 
its constitute  either  the  sole  or  one  of  the  elements  of 
damages  and  therefore  are  to  be  taken  as  the  measure 
of  the  amount  of  compensation;  and  in  other  cases 
profits  constitute  only  an  item  of  evidence  to  be  taken 
into  consideration,  together  with  other  evidence,  by  the 
jury  when  fixing  the  amount  of  compensation. 

If  the  complaint  is  -strictly  construed,  it  must  be  in-* 
terpreted  to  mean  that  the  plaintiff  is  suing  for  profits 
as  an  element  of  damages,  and  hence  if  entitled  to  re- 
cover on  his  theory  of  the  case  he  would  be  entitled  to 
have  this  element  of  damage  measured  by  the  amount 
of  the  profits.  The  instruction  of  the  court,  however, 
is  based  on  the  theory  that  the  plaintiff  is  entitled  to 
recover  the  value  of  the  use  of  the  trap,  and  we  think 
that  the  theory  of  the  trial  court  is  correct  and  in  har- 
mony with  the  principle  which  supports  the  holding  in 
Williams  v.  Island  City  Milling  Co.,  25  Or.  573  (37  Pac. 
49).  One  witness  testified  that  he  never  knew  of  a 
trap  having  been  rented  for  a  money  rental,  and  hence 
it  may  be  that  the  trap  does  not  have  a  rental  value  in 
the  same  sense  that  the  words  ''rental  value*'  are  used 
when  referring  to  a  storeroom  or  a  dwelling-house  in 
a  city ;  and  yet  the  trap  did  have  a  usable  value.  The 
trap  was  usable  for  only  one  purpose  and  it  was  valu- 
able for  that  and  no  other  purpose,  and  the  damages 
must,  in  order  to  award  compensation,  be  ascertained 
by  an  inquiry  intp  the  value  of  the  use  of  the  property 
to  the  injured  party  for  the  time  he  was  deprived  of 
it.  Past  results  ought  to  be  of  some  aid  in  fixing  the 
ujsable  value,  and  in  the  very  nature  of  things  one  of 
the  first  inquiries  that  one  would  naturally  make  when 
estimating  the  usable  value  of  the  trap  would  be :  How 
many  fish  did  the  trap  catch  f  Admission  of  evidence 
concerning  the  catches  made  by  the  trap  before  the 
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injury  is  fully  supported  by  the  doctrine  stated  in 
Williams  v.  Island  City  Milling  Co.  See,  also,  the 
luminotis  opinion  in  Standard  Supply  Co.  v.  Carter,  81 
S.  C.  181  (62  S.  E.  150, 19  L.  R.  A.  (N.  S.)  155).  While 
the  past  success  of  the  trap  is  not  controlling,  i{  is 
nevertheless  one  of  the  factors  which  may  be  taken 
X  into  consideration,  not  as  the  measure  of  damages,  but 
to  aid  the  jury  in  estimating  damages:  Post  Y.^Munn, 
4  k  J.  L.  (1  Southard's  Rep.)  61, 63,  (7  Am.  Dec.  570) ; 
Wood  Transfer  Co.  v.  Shelton,  180  Ind.  273  (101  N.  E. 
718).  See,  also,  Jacobs  v.  Cromwell,  216  Mass.  182 
(103  N.  E.  383). 

That  there  was  a  good  run  of  fish  during  the  two 
weeka  is  evidenced,  the  plaintiff  says,  by  the  fact  that 
the  weather  conditions  were  good,  by  the  significant 
circumstance  that  other  traps  in  the  same  locality,  but 
less  favorably  situated  than  the  Anderson  trap,  caught 
each  day  **up  to  a  couple  of  tons  a  day,'*  and  by  the 
important  fact  that  when  the  Anderson  trap  was  re- 
paired it  caught  each  day  from  1,600  to  1,700  pounds 
of  fish.  Does  not  this  evidence  of  the  catches  made 
during  the  two  weeks  as  well  as  the  catches  made 
immediately  afterwards  serve  to  make  more  certain 
any  inference  of  usable  value  that  may  be  drawn  from 
prior  results  f  Obviously  the  testimony  about  the 
run  and  catch  of  fish  during  the  two  weeks  when,  the 
trap  was  out  of  repair  and  the  catches  mfede  by  the 
Anderson  trap  when  again  put  in  repair  constituted 
data  which  would  be  very  helpful  in  fixing  the  usable 
value  of  the  trap  for  those  two  weeks.  The  fishing 
season  is  of  comparatively  short  duration,  and  conse- 
quently the  usable  value  of  the  trap  might  be  negli- 
gible at  one  time  of  the  year  and  considerable  at  an- 
other. Ih  brief,  the  evidence  under  discussion  was 
competent,  not  for  the  purpose  of  measuring  the  com- 
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pensation  to  be  paid  to  the  plaintiff,  but  for  the  pur- 
pose of  aiding  the  jury  in  estimating  the  usable  or 
rental  value  of  the  trap. 

There  are  other  exceptions  J)resented  by  the  record, 
but  since  the  questions  arising  out  of  them  are  not 
likely  to  recur  upon  a  retrial,  we  deem  further  discus- 
sion unnecessary. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  triaL  Bevebsed  and  Bemanmsd. 

McBeidb,  C.  J.,  and  ^ubnett  and  Benson,  JJ., 
concur. 


Beliearing  denied  November  25,  1919. 

Petition  foe  Behbakinq. 

(185  Pac.  231.)  , 

Bespondent's  petition  for  rehearing  denied. 

Denied. 

Messrs.  Malarlcey,  Seahrooh  S  Dibhle,  for  the  peti- 
tion. 

Messrs.  Teal,  Minor  £  Winfree,  contra. 

HABBIS,  J. — ^In  the  original  opinion  we  ruled  that 
instruction  No.  8  made  it  necessary  to  reverse  the 
judgment.  The  plaintiff  earnestly  insists  in  the  peti- 
tion for  a  rehearing  that — 

Instruction  No.  8  which  was  given  at  the  request  of 
plaintiff,  '4s  merely  a  statement  with  which  everyone 
will  agree,  namely,  that  it  was  the  duty  of  appellant 
to  operate  and  navigate  its  vessel  where  vessels  should 
be  operated  and  navigated.*' 
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The  petition  for  a  rehearing  contains  no  new  argu- 
ment, for  at  the  hearing  as  well  as  in  his  printed  brief, 
the  plaintiff  vigorously  contended  that  instruction  No. 
8  was  devoid  of  error  and  the  reasons  given  for  that 
contention  were  the  same  as  those  now  assigned  by 
him.  However,  we  have  again  examined  and  consid- 
ered the  record  with  the  same  result  as  before.  As 
stated  in  the  original  opinion  this  instruction  was  not 
a  parenthetical  statement,  but  upon  the  contrary  it 
stood  out  as  boldly  and  prominently  as  any  other  in- 
struction. When  instruction  No.  8  is  viewed  in  the 
light  of  the  allegation  that 

**  although  there  was  at  said  time  and  place  a  fixed 
channel  and  course  in  which  vessels  navigating  said 
river  should  be  operated,  sfidd  defendant  carelessly 
and  negligently  failed  to  k^ep  and  to  maintain  said 

tugboat  within  the' limits  of  said  channel  and  care- 
lessly and  negligently  navigated  said  vessel  outside 
and  beyond  said  fixed  course  and  channel, '^ 

and  when  this  instruction  is  viewed  in  the  light  of  the 
evidence  concerning  the  location  of  the  course  usually 
followed  by  vessels,  it  appears  manifest  to  us  that  the 
instruction  in  effect  stated  to  the  jurors  that  it  was  the 
duty  of  the  defendant  to  navigate  its  flotilla  in  the 
channel  and  course  usually  taken  by  boats. 

Among  other  instructions,  the  court  gave,  at  the  re- 
quest of  the  defendant,  instruction  No.  29,  which  reads 
as  follows : 

**  Vessels  navigating  the  Columbia  River  are  not  re- 
quired to  keep  in  the  dredged  channel,  where  there  is 
a  dredged  channel,  nor  in  the  center  of  the  navigable 
channel.  For  instance,  you  may  legally  and  without 
negligence  navigate  any  part  of  the  navigable  channel 
of  said  river  where  the  depth  of  water  is  sufficient 
therefor/' 
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The  plaintiff  now  argues,  jnst  as  he  contended  in 
his  printed  brief,  that  instruction  No.  8  is  not.  prejudi- 
cial when  considered  in  connection  with  instruction 
No.  29.  The  answer  to  this  argument  is  that  one  in- 
struction is  inconsistent  with  the  other.  Construing 
instruction  No.  8  as  we  do,  then  the  inevitable  conclu- 
sion is  that  this  instruction  was  prejudicial  error.  We 
adhere  to  the  original  opinion  and  the  conclusion  there 
reached. 

The  petition  for  a  rehearing  is  denied. 

Bevebsed  and  Bemanded.    Beheabing  Denied. 


(Argued  Oeto'beT  17,  affirmed  November  25,  1919. 

NEWSOM  V.  CITY  OF  BAINIEB. 

(185  Pac.  296.) 

Iffanlcipal  Oorporattons — ^Invalidity  of  Perpetual  Francblse. 

1.  A  franchise  ordinance  granting  a  right  to  lay  and  protect 
water-maina  in  the  streets  and  alleys  of  the  town  ''so  long  as  this 
contract  shall  remain  inviolate"  constitutes  a  perpetdal  utiHty  fran- 
chise, and  hence  is  invalid. 

Waters  and  Waterconnes— Franddae  in  Streets— Forfeitnro. 

2.  A  franchise  contract  between  a  city  and  another  for  the  lay- 
ing and  protection  of  water-mains,  providing  that  the  rights  and 
privileges  thereunder  might  be  forfeited  by  any  future  council  upon 
failure  to  supply  a  sufficient  amount  of  water,  is  within  the  rights 
of  the  parties  who  may  thus  contract  about  the  remedy  for  breach. 

Waters  and  Watercourses — ^Legislative  Power  of  Council  to  Declare 
a  Franchise  Void  by  Ordinance. 

3.  The  city  council  is  a  legislative  body,  and,  in  respect  to  per- 
petuating or  ending  a  water  supply  franchise  ordinance  containing 
a  provision  that  rights  thereunder  might  be  forfeited  by  the  coun- 
cil for  breach,  could  forfeit  such  rights  only  by  means  of  a  repealing 
ordinance  declaring  the  franchise  ordinance  void. 

Constitutional  Iaw«— Waters  and  Watercourses — Council's  LegUda- 
tlve  Act  in  Forfeiting  Franchise  Contract  Binding  upon  Oonrt— 
Obligation  of  Contracts. 

4.  Where  a  franchise  ordinance  conferred  express  authority  upon 
a  city  council  to  revoke  the  franchise  when  in  its  judgment  it  had 
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been  breached,  the  findings  upon  which  it  must  be  concluded  that 
council  acted  in  passing  the  ordinance  annulling  and  revyking  the 
franchise  ordinance  are  binding  on  the  court,  and  the  court  would 
impair  the  obligation  of  the  contract  if  it  disregarded  council's 
action. 

From  Columbia :  James  A.  Eakin,  Judge. 

Department  1. 

On  October  5,  1896,  the  town  of  Eainier  by  its  com- 
mon council  enacted  Ordinance  No.  26,  granting  to  the 
plaintiff  or  Dean  Blanchard,  their  successors  and  as- 
signs, the  right  to  lay  and  protect  water-mains  in  the 
streets  and  alleys  of  the  town,  ''so  long  as  this  con- 
tract shall  remain  inviolate,"  all  in  consideration  of 
the  grantees'  agreeing  to  lay  such  pipes  for  the  pur- 
pose of  supplying  water  to  the  town  and  its  inhabi- 
tants. Certain  restrictions  were  made  upon  the  maxi- 
mum rates  to  be  charged.  Section  3  of  this  ordinance 
reads  thus : 

''All  rights  and  privileges  conferred  by  this  ordi- 
nance may  be  forfeited  by  any  future  council  upon  a 
failure  to  supply  a  suflScient  amount  of  water  for  legi- 
timate household  purposes,  provided  this  shall  not 
apply  in  cases  of  temporary  and  unavoidable  leaks  or 
breaks  in  the  water  plant. ' ' 

The  town  reserved  the  right  to  purchase  the  plant 
upoii  an  appraised  value  to  be  determined  by  arbitra- 
tors. The  plaintiff  claims  to  have  accepted  this  ordi- 
nance and  to  have  established  a  water  system  in  the 
town,  and  that  in  1909  the  city  passed  an  ordinance 
providing  certain  restrictions  upon  excavation  in  the 
streets  and  alleys  and  requiring  an  application  to  be 
made  to  the  city  recorder  for  permission  therefor. 
He  avers  that  he  complied  with  the  ordinance  and  that 
the  officers  of  the  city  without  cause  have  refused  to 
grant  him  permission  to  make  necessary  excavations 
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for  the  extension  of  his  water  system  and  have  forcibly 
prevented  him  from  performing  the  work.  He  prays 
for  an  injunction  restraining  them  from  interfering 
with  the  laying  of  water-mains  and  pipes  in  the  town. 

The  city  contends  in  its  answer  that  the  ordinance 
is  void  because  it  purports  to  grant  a  franchise  in  per- 
petuity. It  is  also  stated  as  a  further  defense  that 
after  the  plaintiff  had  refused  to  enlarge  his  system  to 
make  it  adequate  for  the  needs  of  the  people  in  the 
municipality,  the  common  council  of  the  town  passed 
ordinances  repealing  Ordinance  No.  26  and  revoking  all 
of  the  rights  which  the  plaintiff  claimed  thereunder. 
There  are  other  statements  of  defensive  matter  not 
necessary  to  be  noticed. 

The  plaintiff  denhirred  to  all  of  these  separate  de- 
fenses, but  his  demurrers  were  overruled  and,  as  he 
refused  to  plead  further,  the  Circuit  Court  entered  a 
decree  dismissing  his  suit,  and  he  has  appealed. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  arpni- 
ment  by  Mr.  M.  B.  Meacham. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Arthur  I.  Movlton  and  Mr.  Fred  W. 
Herman. 

BURNETT,  X— 1.  One  of  the  principal  questions 
to  be  considered  is  the  validity  of  the  franchise  em- 
bodied in  Ordinance  No.  26.  It  will  be  observed  that 
no  limitation  of  time  is  contained  in  the  enactment,  but 
it  will  continue  so  long  as  the  grantees  comply  with  its 
terms.  This  constitutes  a  plain  perpetuity  within  the 
meaning  of  City  of  Joseph  v.  Joseph  Water  Works  Co., 
57  Or.  586  (111  Pac.  864,  112  Pac.  1083).    The  court 
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there,  speaking  by  Mr.  Chief  Justice  Eakin,  held  that 
a  municipality  has  no  authority  to  grant  a  perpetual 
utility  franchise.  This  being  so,  the  ordinance  con- 
ferred no  right  upon  the  plaintiff,  and  within  the  mean- 
ing of  that  principle  he  has  no  standing  to  assert  any 
claim  for  relief  against  the  city  based  on  that  enact- 
ment of  its  common  council. 

2,  3.  Another  proposition  is  equally  conclusive 
against  the  plaintiff.  The  ordinance  which  he  ac- 
cepted, and  under  which'  he  claims,  constituted  a  con- 
tract or  franchise  between  the  city  and  himself.  As 
one  remedy  for  a  breach  of  its  terms  on  his  part,  they 
provided  in  Section  3  that — 

**A11  rights  and  privileges  conferred  by  this  ordi- 
nance may  be  forfeited  by  any  future  council  upon  a 
failure  to  supply  a  sufficient  amount  of  water  for  legi- 
timate household  purposes.'* 

The  parties  had  a  right  thus  to  contract  about  the 
remedy  for  noncompliance  with  the  conditions  of  the 
franchise.  There  is  nothing  unlawful  about  such  a 
contract  and,  as  said  in  Breitenbach  v.  Bvtsh,  44  Pa. 
St.  313  (84  Am.  Dec.  442) : 

**If  the  parties  adjust  or  modify  the  legal  remedies 
for  themselves  by  making  them  an  express  and  sub- 
stantive part  of  their  contract,  they  cannot,  as  to  that 
particular  contract,  be  changed  by  the  legislature.  * ' 

No  more  can  the  court  disregard  the  line  of  conduct 
which  the  parties  lawfully  have  marked  out  for  their 
intercourse  with  each  other.  The  council  is  a  legis- 
lative body  and  in  respect  to  perpetuating  or  ending 
the  ordinance  in  question  it  must  act  in  its  legislative 
capacity.  Consequently,  the  only  method  by  which  the 
council  could  forfeit  the  rights  conferred  by  the  ordi- 
nance was  by  another  ordinance  repealing  it  or  declar- 
ing it  void.    This  was  within  the  contemplation  of  the 


v^ 
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parties  at  the  time  they  entered  into  the  convention  in 
question. 
4.  It  is  said  in  8  Cyc.  727 : 

**  Where  the  questions  involved  are  of  a  political 
character  and  action  depends  upon  a  construction  to 
be  given  a  constitutional  provision  or  statute,  courts 
will  not  only  give  great  consideration  to  construction 
of  such  provisions  or  statutes  by  the  political  depart- 
naents  of  the  government  in  doubtful  cases,  but  they 
are  bound  by  such  constructions  where  the  power  is 
of  a  discretionary  character  and  making  those  who  are 
called  upon  to  exercise  those  powers,  in  the  first  in- 
stance judges  of  questions  of  fact  and  existing  condi- 
tions.*' 

An  instance  illustrating  this  principle  is  found  in 
the  original  Constitution  of  this  state  whereby  the 
legislature  was  authorized  to  create  a  separate  Su- 
preme Court,  **when  the  white  population  of  this  state 
shall  amount  to  200,000.'*  In  Gline  v.  Greenwood,  10 
Or.  230,  the  court,  speaking  by  Mr.  Justice  Lord,  re- 
specting this  constitutional  provision,  said,  ''that  sec- 
tion of  the  Constitution  can  only  be  made  operative  by 
legislative  action."  Another  instance  of  the  principle 
is  found  in  the  doctrine  that  the  Governor  is  the  exclu- 
sive judge  of  the  facts  requiring  an  extraordinary  ses- 
sion of  the  legislature :  Farrelly  v.  Cole,  60  Kan.  356 
(56  Pac.  492,  44  L.  R.  A.  464) ;  State  v.  Fair,  35  Wash. 
127  (76  Pac.  731, 102  Am.  St.  Rep.  897). 

Having  committed  the  annulment  of  this  franchise 
to  the  legislative  body  of  the  city,  viz.,  the  council,  the 
court  would  not  necessarily  be  called  upon  to  enforce 
the  forfeiture.  We  are  bound  to  presume  that  the 
council,  thus  clothed  with  authority  by  the  express 
stipulation  of  the  parties,  ascertained  facts  warrant- 
ing a  cancellation  of  the  franchise,  and  its  findings, 
ui)on  which  we  must  conclude  that  it  acted,  are  bind- 
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ing  upon  us  and  we  wonld  impair  the  obligation  of  the 
contract  if  we  disregarded  the  action  of  the  body  to 
which  the  parties  committed  this  prerogative.  Of 
course,  if  no  provision  had  been  made  afcout  the  man- 
ner in  which  the  forfeiture  of  the  franchise  might  be 
effected,  it  would  have  required  a  judicial  procedure 
to  accomplish  that  end,  based  upon  the  violation  of  its 
terms  by  the  grantee.  But  the  ptesent  instance  is  not 
such  a  case.  Neither  is  it  like  State  ex  rel.  v.  Birming- 
ham Water  Works  Co.,  185  Ala.  388  (64  South.  23, 
Ann.  Cas.  1916B,  166) : 

"The  municipal  ordinance  or  resolution  which  grants 
a  franchise  to  a  public  service  corporation  may  also 
comprehend  the  terms  of  a  contrajct  between  the  muni- 
cipality and  the  service  corporation,  prescribing  the 
obligations  and  restraints  by  which  each  is  to  be  gov- 
erned, and  the  conditions  upon  which  the  franchise  is 
granted  and  may  be  exercised.  In  so  far  as  such  an 
ordinance  is  merely  contractual  in  its  nature,  it  is 
subject  to  revocation  or  rescission  for  such  material 
breaches  of  its  terms  as  would  justify  the  rescission 
of  other  contracts  by  offended  parties  in  interest.  *  * 
But  in  so  far  as  it  grants  a  franchise,  or  consents  to 
the  exercise  of  a  franchise  granted  on  that  condition 
by  the  state  legislature,  it  cannot,  at  least  in  the  ab- 
sence of  express  authority,  be  revoked  by  the  muni- 
cipality for  the  grantee's  misconduct  so  as  to  annul  the 
franchise — a  result  which  can  be  accomplished  only  by 
judicial  action  at  the  instance  of  the  state,  or  contin- 
gently at  the  suit  of  the  municipality.*' 

In  the  present  juncture,  however,  an  express  author- 
ity has  been  conferred  upon  the  council  to  revoke  the 
franchise  when  in  its  judgment  the  conditions  have 
arisen  warranting  such  an  action.  The  conclusion  is 
that  the  Circuit  Court  was  right  also  in  overruling  the 
demurrer  to  the  defense  based  upon  the  repeal  of  the 
ordinance  granting  the  franchise.    It  is  unnecessary 
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to  determine  the  validity  of  the  court's  ruling  upon 
the  demurrers  to  the  other  defenses. 

The  decree  is  affirmed.  Apfibmed. 

Benson,  Bean  and  Habbis,  JJ.^  concur. 


Motion  to  dismiss  appeal  &IIow6d  November  25,  1919. 

STATE  V.  WHITE. 

(185  Pac.  298.) 

CUmlnal  Iiaw— Appeal — ^ExtensloB  of  Time  to  Prepare  Bill  of  Ezceih 
tions. 

1.  An  order  extending  the  time  for  defendants  in  an  arson  case 
to  prepare  and  lodge  a  bill  of  exceptions  does  not  extend  the  time  for 
filing  th«  transcript  on  appeal. 

From  Yamhill;  Habby  H.  Belt,  Judge.  . 
In  Banc. 

Motion  to  dismiss  appeal  allowed. 

Appeal  Dismissed. 

,  Mr,  R.  L.  Cormer,  for  the  motion* 

Messrs,  McCain  d  Vinton,  contra. 

McBRIDE,  C.  J. — 1.  This  is  a  motion  to  dismiss  an 
appeal.  On  March  7, 1919,  defendants  were  duly  con- 
victed of  the  crime  of  arson  and  sentenced  to  confine- 
ment in  the  penitentiary  for  a  period  of  not  to  exceed 
two  years.  At  the  time  of  pronouncing  said  judgpient 
the  court  granted  the  defendants  to  and  including 
March  12,  1919,  in  which  to  prepare  and  file  a  motion 
for  a  new  trial,  and  on  March  31,  1919,  the  motion  for 
a  new  trial  was  overruled.    On  the  latter  date  defend- 
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ants  served  and  filed  a  notice  of  appeal  and  procured 
from  the  court  an  order  giving  them  until  May  30, 
1919,  in  which  to  prepare  and  lodge  a  bill  of  excep- 
tions, and  twenty  flays  thereafter,  which  would  be  until 
June  20,  1919,  in  which  to  file  the  transcript  on  appeal 
in  the  Supreme  Court.  On  May  29,  1919,  the  court 
further  extended  the  time  for  filing  the  bill  of  excep- 
tions until  and  including  July  1,  1919,  and  allowed  de- 
fendants twenty  days  thereafter,  or  until  July  21, 1919, 
in  which  to  file  the  transcript.  No  further  or  addi- 
tional time  was  granted  defendants  within  which  to  file 
their  transcript  on  appeal  here.  On  June  28, 1919,  the 
court  made  an  order  giving  defendants  ^until  July  20, 
1919,  within  which  to  lodge  their  bill  of  exceptions,  and 
on  August  6th  the  court  made  a  similar  order  extend- 
ing the  time  to  lodge  the  bill  of  exceptions  until 
August  15, 1919 ;  but  neither  of  these  orders  purported 
to  extend  the  time  previously  granted  for  filing  a  tran- 
script in  this  court.  No  request  was  made  to  the  clerk 
to  prepare  and  file  a  transcript  on  appeal  until  August 
6, 1919,  which  was  sixteen  days  after  the  expiration  of 
the  time  granted  by  the  last  order  of  the  court  for  that 
purpose.  The  order  extending  the  time  for  defend- 
ants to  prepare  and  lodge  the  bill  of  exceptions  did  not 
extend  the  time  for  filing  the  transcript :  Robinson  v. 
Robinson  Cheese  Co.,  50  Or.  453  (93  Pac.  253). 

It  follows  the  appeal  must  be  dismissed  and  the 
judgment  of  the  Circuit  Court  affirmed,  and  it  is  so 
ordered.  i  Appeal  Dismissed, 
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Ar^ed  October  17,  affinned  November  2S,  1919, 

JOYNEIr  v.  crown  WILLAMETTE  PAPEB  CO. 

(185  Pae.  299.) 

Appeal  and  Error— Beview  of  Weight  of  Evideace. 

1.  Under  Canstitution,  Article  Vn,  Section  3,  as  amended  In  1911, 
the  Supreme  Court  is  prohibited  from  passing  upon  the  eomparative 
weight  of  the  evidence  adduced  on  a  trial. 

Xilinltatlon  of  AcUonr— Evidence  Sbowing  Action  for  Injury  noti 
Barred. 

2.  In  an  action  by  a  servant  for  personal  injury,  evidence  held 
sufficient  to  sustain  a  finding  that  plaintiff  was'  injured  in  Jsmuary, 
1916,  and  not  in  December,  1915,  so  that  limitations  had  not  run. 

/ 

^rom  Clackamas":  James  U,  Campbell,  Judge. 

Department  1. 

This  is  an  action  for  damages  alleged  to  have  been 
received  by  plaintiff  while  working  as  an  employee 
of  defendant  in  its  mill  at  Oregon  City. 

The  complaint  alleged  that  by  reason  of  certain 
negligent  omissions  of  defendant,  plaintiff  was  injured 
in  his  back,  whereby  he  sustained  damages  in  the  sum 
of  $2,899.99;  that  said  accident  occurred  on  January 
3,  1916.  The  complaint  was  filed  December  26,  1917. 
The  defendant  answered  by  a  general  denial,  and  also 
pleaded  the  statute  of  limitations,  alleging  that  the 
accident  occurred  on  the  third  day  of  December,  1915, 
and  was  therefore  barred  by  the  provisions  of  Section 
8,  L.  O.  L.,  Chapter  2,  which  provides  a  limitation  of 
two  years  in  this  class  of  actions. 

There  was  a  jury  trial  and  a  verdict  and  judgment 
for  plaintiff  for  $1,500,  from  which  defendant  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Bert  W.  Benry  and  Messrs.  Griffith,  Leiter  <& 
Allen,  with  an  oral  argument  by  Mr.  Henry^ 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Brownell  &  Sivers,  with  an  oral  argument  by 
Mr.  Charles  T.  Swers. 

McBRIDE  C.  J. — ^While  the  objection  nrged  npon 
the  appeal  is  presented  here,  as  it  was  to  the  court  be- 
low, in  many  different  forms,  the  real  objection  is 
directed  to  the  one  central  proposition,  namely:  Was 
there  cmy  evidence  to  justify  the  verdict!  It  is  not 
contended  that  there  was  an  absence  of  evidence  tend- 
ing, at  least  in  some  degree,  to  show  that  plaintiff  was 
injured  and  that  the  negligence  of  defendant  contrib- 
uted to  the  injury.  It  is  claimed  that  defendant  con- 
clusively showed  that  the  injury  occurred  in  Decem- 
ber, 1915,  instead  of  January,  1916 ;  that  there  was  no 
evidence  to  show  that  it  occurred  in  January,  1916, 
and  that,  therefore,  defendant's  plea  of  the  statute  of 
limitations  was  sustained. 

1.  Article  VII,  Section  3,  of  our  Constitution,  as 
amended  in  1911,  among  other  things,  provided  that 
**no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  State,  unless  the  court 
can  affirmatively  say  there  is  no  evidence  to  support 
the  verdict. '*  Under  this  provision  the  api)ellate 
court  is  prohibited  from  passing  upon  the  comparative 
weight  of  the  evidence  adduced,  and  it  is  necessary 
only  to  consider  the  evidence  on  behalf  of  plaintiff  in 
the  case  at  bar  to  determine  whether  there  was  any 
evidence  tending  to  show  that  the  accident  occurred  in 
January,  1916.  Plaintiff's  testimony  on  this  subject 
is  as  follows: 

' '  Q.  What  were  you  doing  on  or  about  the  third  day 
of  January,  1916  T 

''A.  Trucking  at  the  Crown- Willamette  Pulp  & 
Paper  Company. 

**Q.  At  their  mill,  where! 
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**  A.  On  this  sid«  of  the  river,  at  the  old  crown. 

"Q.  In  Oregon  City,  Oregon? 

**A.  Yes,  sir. 

*'Q,  Just  tell  the  jury  what  occurred  on  that  day  at 
your  work. 

**A.  Well,  I  went  to  work  at  12  o'clock — 

'^Q.  At  night! 

**A.  At  night.  [Plaintiff  then  d-escribed  how  he  re- 
ceived his  injuries  on  that  night] 

*'Q.  I  said  you  visited  the  doctor  on  December  3d, 
the  day  of  the  injury? 

'*A.  No,  sir,  not  to  my  knowledge.  It  was  January 
3, 1916, 

*'Q.  January  3,  1916? 

**A.  Yes,  sir;  that  was  the  time.    I  remember  it. 

*'Q.  That  was  the  date  of  the  injury! 

**A.  Yes,  sir. 

''Q.  January  3,  1916! 

'*A.  Yes,  sir;  that  is  my  best  knowledge  of  it.'^ 

On  cross-examination  the  witness  testified  as 
follows : 

*'Q.  You  were  in  his  oflSce  [referring  to  the  oflSce  of 
the  physician  who  attended  him]  on  December  3d,  the 
day  of  the  injury!  ^ 

**A.  Yes,  sir,  that  morning. 

''Mr.  Sivers  (of  Counsel  for  Plaintiff):  I  don^t 
think  he  understood  that  question. 

*'A.  Witness:  No,  sir,  I  don't  understand  you. 

*'Q.  I  said  that  you  visited  the  doctor  on  December 
3d,  the  day  of  the  injury. 

''A.  No,  sir,  it  was  January  3,  1916. 

''Q.  January  3,  1916! 

''A.  Yes,  sir,  that  was  the  time.    I  remember  it. 

'  *  Q.  That  was  the  date  of  the  injury ! 

''A.  Yes,  sir. 

''Q.  January  3, 1916! 

**A.  Yes,  sir,  that  is  my  best  knowledge  of  it.'' 

Plaintiff's  wife  testified  that  **as  near  as  she  could 
remember"  the  injury  occurred  on  the  morning  of 
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January  3, 1916,  that  she  could  be  mistaken  as  to  the 
date,  but  did  not  think  so. 

2.  This  was  practically  all  the  evidence  introduced 
by  the  plaintiff  as  to  the  date  of  the  accident.  We 
assume  that  no  lawyer  would  say  that  at  the  close  of 
this  testimony  there  was  no  evidence  to  submit  to  the 
jury,  which  tended  to  show  that  the  plaintiff  was  in- 
jured on  January  3,  1916.  In  the  absence  of  contra- 
dictory evidence  that  fact  was  established  almost  con- 
clusively. 

This  testimony  was  flatly  contradicted  by  the  rec- 
ords kept  by  the  clerk  in  the  oflSce  of  the  physician,  to 
whom  plaintiff  applied  for  treatment,  by  the  books  of 
the  defendant  and  by  the  oral  testimony  of  several  wit- 
nesses, but  thQ  fact  remains  that  this  is  a  case  where 
there  was  contradictory  testimony,  the  value  and  effect 
of  which  the  jury  were  the  sole  judges. 

No  question  is  made  as  to  the  fairness  of  the  in- 
structions. The  jury  saw  fit  to  believe  the  testimony 
of  the  plaintiff  and  his  wife,  as  to  the  date  of  the  in- 
jury, and  to  reject  that  offered  by  the  defendant ;  and 
to  disturb  their  verdict  on  the  ground  that  they  re- 
fused to  find  in  conformity  with  the  great  preponder- 
ance of  the  evidence  would  be  for  this  court  to  do  just 
what  the  constitutional  provision  above  quoted  says  we 
shall  not  do,  namely :  re-examine  the  case  for  the  pur- 
pose of  weighing  contradictory  evidence. 

We  feel  ourselves  bound  by  the  verdict  both  as  to 
the  date  of  the  injury  and  the  amount  of  damages 
awarded.    The  judgment  is  affirmed.         Affibmbd. 

BxTBNETT,  Benson  and  Habbis,  JJ.^  concur. 
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Argued  September  26,  affirmed  October  7,  rehearing  denied  December 

2,  1919. 

HUEST  V.  LAESON.      , 

(184  Pac.  25«.) 

Onstonui  and  XTsages—Kot  Admlaaible  to  Add  to  or  Oomtradict  Con- 
tract. 

•  1.  Under  Section  72^  subdivision  12,  L.  O.  L.,  evidence  of  usage  is 
admiseible  only  aa  a  means  of  interpreting  act,  eonti^ct  or  instru- 
ment, where  true  character  thereof  is  not  otherwise  plain,  and  is  not 
admissible  to  add  new  terms  or  stipulations  to  contract  or  contradict 
explicit  terms  thereof. 

Onstoms  and  XTsages— As  to  Duty  of  B^iyer  of  Potatoes  to  Fnmisb 
Car. 

2.  Where  <:ontract  for  sale  of  potatoes  did  not  specify  who  was  to 
furnish  the  means  of  transportation,  evidence  of  a  custom  requiring 
buyer  of  less  than  a  carload  of  potatoes  to  furnish  car  was  admissible 
under  Section  727^  subdivision  12,  L.  0.  L. 

Customs  and  Usages    Incorporation  of  Oeneral  Oastom  In  Written; 
Contract  Unnecessary. 

3.  A  general  custom  known  to  both  contracting  parties  respecting 
the  flubject  matter  of  their  stipulation  is  in  ascertain  eense  a  law 
covering  them,  so  that  it  is  not  necessary  to  mention  it  in  writing. 

Costs— On  Verdict  in  His  Favor,  Defendant  Entitled  to  Costs  and  Dis- 
bursements. 

4.  Where  verdict  was  adverse  to  plaintifF,  defendant  was  entitled 
to  judgment  for  costs  and  disbursements. 

[As  to  charges  recoverable  by  prevailing  party,  see  note  in  88 
Am.  Dec  18*7.] 

From  Clackamas :  James  U.  Campbell^  Judge. 

Department  2. 

The  plaintiff,  contending  that  he  has  been  and  is 
ready,  able  and  willing  to  perform  his  part  of  the 
agreement  hereinafter  mentioned,  charges  that  the  de- 
fendants have  refused  to  deliver  the  property  for 
which  he  contracted.    The  contract  is  as  follows : 

'*W.  S.  Hnrst  &  Co.  have  this  day  bought  from  E.  A* 
Larson  and  H.  Larson  of  Molalla  and  the  said  E.  A. 
Larson  and  H.  Larson  have  this  day  sold  to  said  W.  S, 
Hurst  &  Co.  the  following:  300  sacks  Burbank  pota- 
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toes^at  90o  per  100  lbs.,  to  be  delivered  f.  o.  b.  Liberal 
and  shipped  to  the  said  W.  S.  Hurst  &  Co.,  at  Port- 
land. The  above  potatoes  to  be  sound,  merchantable 
goods,  free  from  imperfections,  cuts,  culls,  knobby  or 
,  rough,  ill  shaped  stock,  and  to  be  well  sorted  to  com- 
mon quality  and  in  size  not  less  than  3  inches  in  length 

and in  diameter.    Must  be  sacked  in  good,  sound, 

clean  No.   1   second  hand   sacks.    Sacks  to  be  full 
mouthed  and  to  average  115  pounds  per  sack. 

/'Eemarks:  Sacks  to  be  furnished  by  buyers.    De- 
livery to  be  made  on  or  before  Nov.  15,  buyers '  option. 

**E.  A.  Larson, 
**Hans  Larson, 
^'Seller. 

**Paid  on  account . 

** Dated  at  Canby,  this  29th  day  of  Sept.,  1916. 

**W.  S.  Hurst  &  Co., 

*' Sellers. 

Among  other  things,  after  admitting  the  execution 
of  the  instrument,  the  defendants  answer  as  follows : 

*  *  That  at  the  time  of  signing  said  alleged  agreement 
it  was  the  custom  of  plaintiff  and  for  two  or  three 
years  last  past  it  had  been  the  custom  of  plaintiff  and 
of  other  buyers  of  potatoes  to  purchase  from  farmers 
and  producers  in  and  around.  Liberal,  Canby  and 
other  nearby  points  in  Clackamas  County,  Oregon, 
potatoes  grown  individually  by  said  farmers  and  pro- 
ducers, in  less  than  carload  lots,  and  at  the  time  of 
shipping  the  same  plaintiff  and  other  buyers  would 
furnish  a  car  for  loading  the  same,  and  then  notify 
said  farmers  and  producers  who  would  then  load  their 
potatoes  in  the  cars  so  furnished  by  plaintiff  and  other 
buyers,  thereby  making  full  carload  lots,  which  said 
custom  was  known  to  plaintiff  and  his  agents  and  to 
said  defendants  at  the  time  of  signing  said  agreement,' 
and  said  alleged  contract  was  made  with  reference  to 
such  usage  and  custom. 

**That  the  said  300  sacks  of  potatoes  referred  to  in 
said  allesred  agreement  were  and  are  less  than  a  car- 
load lot.'' 
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This  matter  was  traversed  by  the  reply.  The  trial 
in  the  Circuit  Court  resulted  in  a  verdict  and  judgment 
for  the  defendants.    The  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Paid  C.  Fischer  and  Messrs.  Sever  <&  Cooke,  with 
oral  arguments  by  Mr.  Fischer  and  Mr.  Herbert  A. 
Cooke. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  D.  Eby. 

BURNETT,  J. — The  assignments  of  error  are  three. 
The  first  two  are  based  upon  the  admission  of  the  testi- 
mony of  the  two  defendants  respecting  the  custom 
alluded  to  in  their  answer.  The  third  is  predicated 
upon  the  entry  of  judgment  against  the  plaintiff  and  in 
favor  of  the  defendants  for  the  costs  and  disburse- 
ments incurred.  In  effect,  the  testimony  of  E.  A. 
Larson,  defendant,  on  the  subject  of  custom  was  that 
it  had  been  the  practice  in  the  vidnity  where  he  re- 
sided and  the  potatoes  in  question  were  produced,  for 
the  buyer  to  furnish  the  cars  for  their  transportation, 
in  all  cases  that  he  knew  of,  and  that  the  farmers  there 
raise  small  tracts  of  potatoes  and  the  buyer  orders  the 
car  and  informs  the  grower  when  he  gets  the  car  there 
ready  for  loading.  The  testimony  of  the  other  defend- 
ant was  practically  the  same. 

1.  It  will  be  observed  that  the  contract  requires  the 
I)otatoes  to  be  delivered  by  the  defendant  *'f.  o.  b.  Lib- 
eral, and  shipped  to  the  said  W.  S.  iturst  &  Co.  at 
Portland.'*  It  is  silent  about  the  means  of  carriage 
on  board  which  the  produce  was  to  be  placed,  or  who 
was  to  furnish  the  same.  Under  our  statute,  L.  O.  L., 
Section  727,  subdivision  12,  evidence  may  be  given  of 
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^*  usage,  to  explain  tiie  true  character  of  an  act,  con- 
tract or  instrument  where  such  true  character  is  not 
otherwise  plain.  But  usage  is  not  admissible  except 
as  a  means  of  interpretation.'*  It  is  plain,  therefore, 
that  no  new  terms  or  stipulations  can  be  added  to  a 
contract  by  proof  of  usage.  Neither  can  the  plain, 
explicit  terms  of  a  written  agreement  be  contradicted 
by  such  testimony.  It  is  otherwise  where  it  is  not 
plain  what  the  true  character  of  the  instrument  is,  or 
where  the  stipulation  is  silent  upon  something  neces- 
sary to  the  complete  performance  thereof.  In  Holmes 
V.  WUtaker,  23  Or.  319,  324  (31  Pac.  705,  706),  speak- 
ing  of  the  silence  of  the  contract  respecting  who 
should  furnish  the  boat  upon  which  the  property  which 
was  the  subject  of  sale  was  to  be  transported,  it  is 
said: 

*' Hence,  proof  of  usage  or  custom,  if  any  prevailed, 
is  admissible  to  supply  these  details  upon  which  the 
contract  is  silent,  if  such  usage  or  custom  was  known 
to  the  plaintiffs  at  the  time  the  contract  was  made. ' ' 

2.  In  the  feature  under  consideration  the  Holmes- 
Whitaker  case  is  not  materially  different  from  the  one 
in  hand,  and  hence  it  was  competent  here  to  take  the 
testimony  of  the  defendants  respecting  the  custom 
governing  such  matters,  and  it  was  a  proper  issue  in 
the  case  upou  which  the  defendants  were  entitled  to 
give  evidence. 

3.  Much  reliance  is  placed  by  the  plaintiff  on  the 
case  of  Gulp  v.  Sandoval,  22  N.  M.  71  (159  Pac.  956, 
L.  R.  A.  1917A,  1157),  holding  in  effect  that  where  an 
Individual  has  agreed  to  perform  an  act,  whatever  is 
necessary  to  such  performance  is  a  part  of  the  agree- 
ment and  it  is  implied  that  he  must  furnish  the  means 
of  accomplishing  the  act ;  hence,  when  a  vendor  has  con- 
tracted to  sell  goods  f .  o.  b.  cars,  he  must  procure  the 
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oars  and  load  the  goods  thereon.  That  precedent  is 
not  applicable  to  the  present  contention,  because  in  that 
case  no  custom  was  pleaded,  while  here  it  is  stated  in 
defense  that  the  custom  existed  and  was  known  to  the 
plaintiff,  so.  that  if  this  be  true  it  must  have  entered 
into  the  negotiations  of  the  parties  automatically  with- 
out express  mention  of  it.  By  analogy  it  may  be  said 
that  a  general  custom  known  to  both  eontracting  par- 
ties respecting  the  subject  matter  of  their  stipulation 
is,  in  a  certain  sense,  the  law  governing  them,  so  that 
it  is  not  necessary  to  mention  it  in  the  writing.  Or,  as 
said  in  Sawtelle  v.  Drew,  122  Mass.  229,  quoted  with 
approval  in  the  Holmes-Whitaker  case : 

**  A  custom  within  the  meaning  of  the  law,  if  general, 
is  incorporated  into  and  becomes  a  part  of  each  con- 
tract to  which  it  is  applicable ;  if  local,  of  every  con- 
tract made  by  parties  having  knowledge  of  or  bound 
to  know  its  existence.*' 

There  was  no  error  in  receiving  the  testimony  of  the 
defendants  about  the  custom. 

4.  The  verdict  was  adverse  to  the  plaintiff.  No^  ex- 
ception is  noted  respecting  the  rulings  of  the  court 
prior  to  the  rendition  of  the  verdict,  except  the  objec- 
tions to  the  testimony  already  considered.  These  be- 
ing unavailable,  the  judgment  for  the  defendants  for 
costfe  and  disbursements  follow  as  a  necessary  con- 
sequence, so  that  there  is  no  error  to  be  predicated  on 
the  third  assignment. 

The  judgment  is  affirmed*  Affirmed. 

Beak^  Benkett  and  Harris,  JJ.,  concur.   ^ 
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Argued  October  28,  affirmed  December  2,  1919. 

GOYNE  V.  TRACY. 

(185  Pac.  684.) 

008t»— Judgment  for  Costs  Without  Service  of  Bill. 

1.  A  justice  of  the  peaco  could  render  judgment  for  costs  and  dis- 
bursements without  the  costs  bill  having  been  served. 

Justices  of  tbe  Peace-^Harmless  Instruction  Tbat  Three  Fourths  ot 

Jury  Co^d  Return  Verdict. 

2.  Instruction  by  justice  of  the  peace  to  the  jury  that  three  fourths 
of  their  number  would  be  sufficient  to  agree  upon  a  verdict  was  harm- 
less, where  the  verdict  returned  in  fact  was  unanimous. 

Justices  of  the  Peace — ^Assessment  of  Amount  of  Becovery. 

3.  Under  Section  156,  L.  0.  L.,  in  an  action  for  the  recovery  of 
money  the  jury  must  assess  the  amount  of  recovery,  and  a  verdict 
which  merely  found  for  plaintiff  did  not  give  the  justice  of  the  peace 
authority  to  render  judgment  on  it,  but  he  should  have  caused  the 
jury  to  correct  it,  or  have  semi  the  jury  out  again,  pursuant  to  Section 
150. 

Justices  of  the  Peace— Impropefr  Bendition  of  Justices  Judgment  on 
Verdict. 

4.  .Justice  of  the  peace  having  had  no  authority  to  render  judgment 
in  an  action  for  the  recovery  of  money  on  the  jury's  verdict  merely 
finding  for  ^plaintiff  and  not  assessing  the  amount,  and  such  error  ap- 
pearing on  the  record,  there  is  presented  a  question  amenable  to  the 
right  of  rerview  under  Section  605,  L.  O.  L.,  providing  that  writ  of 
review  shall  be  concurrent  with  the  righi;  of  appeal,  etc. 

Justices  of  the  Peace— Power  of  Circuit  Court  to  Direct  Justice  of 
the  Peace. 

5.  Where  the  record  before  the  Circuit  Court  on  return  of  writ  to 
review  judgment  of  a  justice  showed  judgment  improperly  rendered 
on  verdict  in  an  action  to  recover  money  not  assessing  the  amount, 
but  merely  finding  for  plaintiff,  the  Circuit  Court,  under  Section  611, 
L.  0.  L.,  had  power  to  affirm,  modify,  reverse  or  annul  the  decision, 
or  by  mandate  to  direct  the  inferior  court  to  proceed  according  to  its 
decision. 

From  Union :  John  W.  Knowles,  Judge. 

In  Banc. 

The  defendant  Tracy  sued  the  plaintiff  here  in  the 
Justice's  Court  for  money  had  and  received  by  the  de- 
fendant in  the  amount  of  $213.05.    The  present  plain- 
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tiff  by  her  answer  denied  every  allegation  in  that  com- 
plaint. At  the  trial  after  the  jury  had  retired  to 
consider  their  verdict  they  returned  and  asked  the 
court  to  instruct  them  relative  to  the  number  required 
to  agree  upon  a  verdict  and  the  justice  instructed  them 
that  three  fourths  of  their  number  would  be  sufficient 
for  that  purpose.  Afterwards  they  returned  a  unani- 
mous verdict  as  follows: 

*'We  the  jury  in  the  above-entitled  action  find  for 
the  plaintiff.*' 

Before  the  judgment  was  rendered,  defendant  there 
and  plaintiff  here  objected  to  the  rendition  of  any 
judgment  in  favor  of  plaintiff  in  that  action  except  for 
costs  and  disbursements.  This  objection  was  over- 
ruled and  the  justice  of  the  peace  entered  a  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  for 
$213.05,  the  full  amount  claimed,  together  with  costs 
and  disbursements  taxed  at  $32.05.  The  defendant  in 
that  proceeding  sued  out  this  writ  of  review,  alleging 
as  error  that  the /court  had  no  right  to  render  any 
judgment  on  such  a  verdict;  that  it  erred  in  instruct- 
ing the  jury,  and  likewise  that  it  was  wrong  to  render 
judgment  for  costs  and  disbursements  without  the  cost 
bill  having  been  served.  The  Circuit  Court  sustained 
the  writ  and  directed  the  defendant  to  restore  to  the 
custody  of  the  Justice's  Court  the  money  realized  by 
attachment  and  remanded  the  case  for  a  new  trial  in 
the  Justice'^  Court.  The  defendants  in  the  review 
proceedings  have  appealed.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  Denham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  J.  Green. 
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BURNETT,  J.— 1-4.  There  is  no  merit  in  the  objec- 
tion that  the  cost  bill  was  not  served.  It  is  (not 
required:  Egan  v.  North  American  Loan  Co.,  45  Or. 
131, 139  (76  Pac.  774,  77  Pac.  392).  If  it  was  error  at 
all,  the  instruction  of  the  justice  'of  the  peace  to  the 
jury  was  harmless  for  it  appeared  by  the  record  that 
the  verdict  was  unanimous.  This  being  an  action  for 
the  recovery  of  money  it  is  required  by  law  that  the 
jury  shall  assess  the  amount  of  recovery :  Section  156, 
L.  0.  L.  The  verdict  in  question  did  not  conform  to 
this  statute  and  hence  gave  the  justice  no  authority  to 
render  a  judgment  upon  it.  The  justice  should  have 
caused  the  jury  to  correct  it  or  have  sent  the  jury  out 
again:  Section  150,  L.  0.  L.  Having  no  authority  to 
render  judgment  on  such  a  verdict  and  the  error  ap- 
pearing on  the  face  of  the  record  ther^  is  presented  a 
question  amenable  to  the  right  of  review  under  Sec- 
tion 605,  L.  0.  L. : 

**The  writ  shall  be  concurrent  with  the  right  of 
appeal  and  shall  be  allowed  in  all  cases  where  the 
inferior  court,  officer  or  tribunal  in  the  exercise  of 
judicial  functions  appears  to  have  exercised  such  func- 
tions ei^^oneously  or  to  have  exceeded  its  or  his  juris- 
diction to  the  injury  of  some  substantial  right  of  the 
plaintiff  but  not  otherwise. ' '  ^ 

5.  With  this  record  before  it  on  the  return  of  the 
writ  of  review  the  Circuit  Court  under  Section  611, 
L.  0.  L.,  had  power  to — 

**  affirm,  modify,  reverse  or  annul  the  decision  or  de- 
termination reviewed  and  if  necessary  to  award  resti- 
tution to  the  plaintiff  or  by  mandate  direct  the  inferior 
court,  officer  or  tribunal  to  proceed  in  the  matter  re- 
viewed according  to  ite  decision.*' 

The  jury  having  been  discharged  it  is  too  late  to 
amend  the  verdict.    Hence,  under  the  sections  of  the 
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Code  already  mentioned,  the  j^ction  of  the  Circuit 
Court  ^  in  remanding  the  cage  for  further  proceedings 
was  appropriate  and  is  affirmed.  Affirmed. 


Argaed  at  Pendleton  October  28,  affirmed  December  2,  1919. 

BOSMA  V.  HARDER. 

(185  Pac.  741.) 

Eiubaiid  and  Wifa— Fund  Accumulated  During  Marriage  Separate 
Property  of  Huaband. 

1.  Where  fund  was  accumulated  in  Oregon  and, was  in  poseeesion 
of  hueband,  who,  when  he  and  his  wife  moved  to  Idaho,  deposited  it 
there  in  his  own  name  and  husband  subsequently  withdrew  it  from 
the  Idaho  bank  and  placed  it  in  possession  of  a  brother  in  Oregon, 
held  that  the  fund  remained  the  separate  property  of  the  husband,  in 
view  of  Section  799,  subdivisions  4,  11,  12,  19',  and  Sections  7034, 
7044,  7045,  7050,  L.  O.  L. 

EYidence — ^Declaration  of  Deceased. 

2.  Declaration  of  deceased  husband  when  he  transferred  money 
in  the  shape  of  a  certificate  of  deposit  in  the  Idaho  bank  that  it  was 
Mb  own  money  was  admissible. 

Husband  and  Wife — Separate  Property  Taken  to  Conununity  Prop- 
erty  State. 

3.  Separate  property,  acquired  in  a  state  where  community  prop- 
erty is  unknown,  does  not  become  community  property,  but  remains 
separate  property  when  transported  into  a  community  property  state. 

[As  to  the  effect  of  removal  into  community  property  state  on 
separate  property  rights  theretofore  acquired,  see  notes  in  13  Ann. 
Cas.  840.] 

[As  to  the  law  governing  the  community  property  rights  of 
wife,  see  note  in  85  Am.  St.  Bep.  564.] 

Bnsband  and  Wife— Gift  of  Separate  Property  of  Husband  Valid 
Against  Wife. 

4.  ^here  fund  was  accumulated  in  Oregon  and  was  in  possession 
of  husband,  who  when  he  and  his  wife  moved  to  Idaho  deposited  it 
there  in  his  own  name,  and  husband  subsequently  withdrew  it  from 
the  Idaho  bank,  and  of  his  own  accord  gave  it  to  his  brothers  in  Ore- 
gon, held  gift  was  valid  against  wife. 

Hnsbaad  and  Wife— Gift  of  Oommnnlty  Property  by  Husband  Valid. 

5.  Under  Revised  Codes  of  Idaho,  Section  2686,  providing  that  hus- 
band has  management  and  eontrol  of  community  property  with  like 
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absolute  power  of  disposition  as  he  has  of  his  separate  estate,  except 
AB  regards  homestead  or  community  property  occupied  as  a  residence, 
an  absolute  unrestricted  gift  by  a  husband  to  his  brothers  of  mone; 
is  valid  against  wife  though  the  money  be  treated  as  community 
property. 

• 

From  Baker :  Gustav  Anderson,  Judge. 

In  Banc. 

The  substance  of  the  plaintiff's  complaint  is  that  in 
1909,  while  she  and  her  then  husband,  Charles  Harder, 
were  residing  in  the  State  of  Idaho  they  had  some 
domestic  trouble  in  consequence  of  which  she  was  pre- 
paring to  institute  a  suit  against  him  for  a  divorce,  to- 
gether with  separate  maintenance  and  alimony  out  of 
his  property.  Pending  this,  all  of  which  was  within 
the  knowledge  of  both  Charles  Harder  and  his  brother, 
the  defendant  herein,  her  husband  procured  from  the 
First  National  Bank  of  Caldwell,  Idaho,  a  draft  on  the 
First  National  Bank  of  Portland,  Oregon,  for  $10,713, 
paying  for  the  same  out  of  money  d'eposited  in  the 
Caldwell  bank  and  which  belonged  to  her  and  him  as 
community  property  under  the  laws  of  Idaho,  and  in 
pursuance  of  a  conspiracy  between  himself  and  the  de- 
fendant, took  it  to  Portland,  Oregon,  cashed  it  and 
transferred  the  proceeds  to  another  bank  under  an 
assumed  name,  where  he  placed  it  to  the  credit  of  a 
bank  at  Haines,  Oregon,  owned  exclusively  by  the  de- 
fendant, by  means  of  which  it  afterwards  came  into  the 
possession  and  custody  of  the  defendant,  all  with  the 
intent  to  conceal  the  property,  to  prevent  the  plaintiff 
from  obtaining  alimony  and  maintenance  out  of  the 
same  and  to  defraud  her  out  of  the  same.  She  charges 
also  that  the  money  was  put  into  the  possession  of  the 
defendant  for  the  trust  and  benefit  of  her  husband,  to 
be  delivered  to  the  latter  at  his  request  and  demand, 
and  that  the  defendant  still  holds  the  same  in  such 
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trust  for  the  benefit  of  Charles  Harder,  his  heirs  and 
legal  representatives. 

She  ^further  says  that  her  husband  died  intestate  at 
Boise,  Idaho,  October  20, 1910,  being  at  the  time  a  resi- 
dent of  that  state  and  having  therein  an  estate  consist- 
ing ,of  both  real  and  personal  property,  leaving  no 
children  surviving  him,  and  that  she  herself  was  the 
sole  and  only  heir  at  law.  By  appropriate  allegations 
she  sets  forth  a  history  of  the  proceedings  in  probate 
whereby  she,  as  administratrix,  settled  the  estate  of  her 
husband  and  obtained  a  decree  of  the  probate  court  in 
Idaho  awarding  her  all  the  estate  of  her  husband,  in 
whatever  form  the  same  then  was  remaining  after  the 
settlement  of  claims  against  the  estate.  She  alleges 
that  under  the  laws  of  that  state  she  was  entitled,  as 
the  heir  of  her  husband,  to  all  of  the  conmiunity  prop- 
erty and  to  the  residue  of  his  estate  remaining  after 
the  liquidation  of  claims  against  the  same.  She  says 
also  that  prior  to  his  death,  she  and  her  husband  be- 
came fully  reconciled;  that  no  proceedings  in  divorce 
were  ever  instituted  by  either  against  the  other  and 
that  she  did  not  learn  of  the  disposition  of  the  money 
already  mentioned  until  after  his  death. 

Her  prayer  in  substance  is  that  the  defendant  be  de- 
clared to-  be  a  trustee  for  her  benefit  and  that  she  have 
judgment  against  him.  for  the  money,  together  with  in- 
terest from  June  7,  1909,  that  being  the  date  when  he 
came  into  possession  of  the  money. 

The  answer  denies  all  fraud  and  conspiracy,  chal- 
lenges the  allegation  that  the  money  involved  was  com- 
munity property,  traverses  her  allegation  that  she  was 
the  sole  heir,  because  the  parents  of  her  husband  were 
still  living  at  the  time  of  her  husband's  death,  denies 
the  wrongful  holding  of  the  money  by  the  defendant  as 
alleged  in  the  complaint,  and  generally  puts  at  issue 
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the  allQgation«  whereby  the  plaintiff  seeks  to  charge 
the  defendant  with  responsibility  for  the  money  or  any 
part  thereof. 

Affirmatively,  the  answer  avers  in  substance  that  on 
December  25,  1909,  Charles  Harder  was  the  owner  in 
his  own  right  in  severalty  of  the  money  in  dispute,  all 
qf  which  had  been  accumulated  in  the  State  of  Oregon 
prior  to  the  removal  of  himself  and  the  plaintiff  to  the 
State  of  Idaho,  and  that  on  the  date  last  mentioned,  in 
the  State  of  Oregon,  he  gave  the  entire  sum  of  $10,937 
and  the  actual  possession  thereof  to  the  defendant  and 
three  other  brothers  of  Charles  Harder,  in  equal  parts, 
which  gift  they  then  and  there  accepted  and  took  into 
possession  and  have  ever  since  held  and  do  now  retain 
the  title  and  possession  thereof  as  their  own.  The 
answer  charges  that  when  Charles  Harder  so  gave  the 
money  to  his  brothers  he  was  and  had  for  some  time , 
prior  thereto  been  suffering  from  a  mortal  ailment 
from  which  he  did  not  expect  to  recover,  and  did  not 
recover,  and  which  subsequently  caused  his  death,  and 
that  on  account  of  the  fact  that  his  then  wife,  the  plain- 
tiff herein,  had  for  a  long  time  theretofore  been,  and 
was  then,  grossly  misconducting  herself  and  brazenly 
misbehaving,  he  gave  the  money  to  his  brothers  with 
the  intent  then  and  there  to  part  forever  with  all  his 
right,  title  and  interest  therein.  This  pleading  also 
avers  that  at  the  time  of  the  gift  the  community  prop- 
erty in  the  name  of  Charles  Harder  in  the  State  of 
Idaho  was  of  the  actual  value  of  $8,000  and  pleads  the 
statute  of  Idaho  on  the  subject  of  community  property, 
to  the  effect  that  when  a  decedent  dies  intestate  and 
leaves  a  surviving  husband  or  wife  and  no  issue,  the 
whole  of  the  community  property  descends  to  the  sur- 
viving husband  or  wife;  that  prior  to  the  death  of 
either  thereof  both  the  husband  and  wife  own  an  equal, 
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tmdivided  one-half  interest  in  the  commnnity  prdperty, 
and  that  finally : 

''The  husband  has  the  management  and  control  of 
the  commnnity  property  with  the  like  absolute  power 
of  disposition  (other  than  testamentary)  as  he  has  of 
his  separate  estate^':  Rev.  Codes,  Idaho,  §  2686. 

This  pleading  also  states  that  Charles  Harder  died 
intestate  and  without  issue,  in  Idaho,  on  October  20, 
1910,  and  that  pursuant  to  his  directions  when  he  made 
the  gift  of  the  money  as  stated,  the  whole  sum  thereof 
was  equally  divided  and  distributed  among  his  said 
four  brothers,  long  prior  to  the  commencement  of  this 
suit.  All  this  matter  is  pleaded  in  bar,  and  likewise 
the  pleader  separately  stating  the  same  draws  the  con- 
clusion that  there  is  a  defect  of  parties  defendant,  in 
that  the  other  three  brothers  are  not  included  as 
defendants. 

A  third  defense  is  that  prior  to  the  death  of  Charles 
Harder,  the  plaintiff  had  full  knowledge  of  the  fact 
that  the  money  had  been  withdrawn  from  the  First 
National  Bank  at  Caldwell,  Idaho,  and  delivered  into 
the  possession  of  the  defendant,  and  that  knowing  all 
this  at  the  time  of  issuance  of  letters  of  administration 
upon  the  estate  of  her  deceased  husband,  she  neglected 
to  institute  proceedings  for  the  recovery  of  the  money 
until  some  witnesses  named  in  the  pleading  died, 
whereby  the  defendant  has  been  deprived  of  their  testi- 
tooney  to  his  injury ;  and  at  no  time  prior  to  the  death 
of  the  witnesses  did  the  defendant  have  any  intimation 
that  the  plaintiff  intended  to  claim  any  part  of  this 
money,  or  of  any  facts  that  could  have  put  him  on  in- 
quiry concerning  such  an  intent. 

The  reply  traverses  the  answer  in  material  par- 
ticulars. 
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The  suit  was  tried  before  the  Circuit  Court  of  Baker 
County  and  findings  and  decree  in  favor  of  the  defend- 
ant, dismissing  the  suit,  resulted.  The  plaintiff  ap- 
peals. Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McCviloch  <S>  Wood  and  Messrs.  Jackson  (t 
Walters,  with  an  oral;  argument  by  Mr.  W.  W.  Wood. 

'  For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  H.  Nichols,  Mr.  J.  L.  Rand  and  Messrs.  Smith 
&  Smith,  with  oral  arguments  by  Mr.  Nichols  and  Mr. 
Wm.  Smith. 

BUENETT,  J.— The  plaintiff  and  Charles  Harder 
were  married  in  Oregon  in  1893.  The  testimony  of 
the  latter 's  brothers,  who  were  familiar  at  that  time* 
with  his  holdings,  is  to  the  effect  that  he  had  property 
at  time  of  his  marriage  of  the  value  of  $7,000.  The 
testimony  of  the  plaintiff  is  the  only  evidence  tending 
to  dispute  this.  She  and  her  husband,  Charles  Harder, 
lived  at  various  places  in  the  State  of  Oregon  and 
finally,  in  1907,  they  removed  to  Idaho  and  resided 
there  until  his  death  in  1910.  He  had  taken  with  him 
to  Idaho  $18,000  and  deposited  it  in  his  own  name  in 
the  First  National  Bank  of  Caldwell  -in  that  state.  He 
invested  about  $8,000  of  this  money  in  realty  in  Idaho, 
which  he  owned  at  the  time  of  his  death.  It  appears 
that  the  married  pair  had  domestic  trouble  and  the 
plaintiff  sued  her  husband  for  divorce  in  the  courts  of 
Idaho.  About  that  time  Charles  Harder,  with  the 
funds  on  deposit  in  the  First  National  Bank  of  Cald- 
well, bought  a  draft  on  the  First  National  Bank  of 
Portland,  Oregon,  in  the  sum  of  $10,713,  which  he  took 
with  him  en  route  to  Portland  by  train.    On  the  way, 
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he  communicated  with  his  brother,  the  defendant,  who 
was  then  engaged  in  banking  at  Haines  in  Baker 
County,  asking  the  latter  to  meet  him  as  he  passed 
that  place.  In  pursuance  of  this  invitation,  the  de- 
fendant  accompanied  Charles  Harder  on  the  train  to 
La  Grande.  While  thus  together,  Charles  Harder  told 
the  defendant  that  he  was  having  trouble  with  his  wife, 
the  plaintiff;  that  she  was  very  much  infatuated,  and 
was  maintaining  illicit  relations,  with  one  Harden- 
burg ;  that  he  was  afraid  the  latter  would  kill  him,  and 
that  he  was  determined  to  put  the  money  in  question 
beyond  the  reach  of  the  plaintiff.  He  also  told  the  de- 
fendant at  the  time  that  he,  Charles,  was  on  his  way  to 
Portland,  where  he  would  deposit  money  to  the  credit 
of  the  bank  at  Haines  of  which  the  defendant  was  then 
the  proprietor,  and  for  the  defendant  to  take  it,  man- 
age the  fund  and  pay  him  such  interest  as  he  could 
afford.  To  this  the  defendant  agreed.  Charles  con- 
tinued his  journey  to  Portland,  parting  from  the  de- 
fendant at  La  Grande.  Arriving  in  Portland,  he 
cashed  the  draft,  withdrawing  the  amount  in  money, 
which  he  took  to  the  Ladd  &  Tilton  Bank  and,  adding 
thereto  $40,  deposited  the  whole  sum  under  the  name 
of  John  Wilson  to  the  credit  of  the  Haines  bank,  and 
sent  to  his  brother,  the  defendant,  at  Haities,  the  cer- 
tificate of  deposit.  The  defendant  took  charge  of  the 
fund^  carried  it  to  his  individual  account  in  the  bank 
at  Haines  and  allowed  his  brother  Charles  4  per  cent 
interest  on  the  same.  He  used  it  unttl  November  9, 
1909,  and  on  account  of  having  more  money  than  he 
could  profitably  employ  at  the  time,  he  deposited  it  at 
his  brother's  direction  in  the  First  National  Bank  of 
Caldwell,  Idaho,  and  took  therefor  a  six  months '  time 
certificate  of  deposit  drawing  5  per  cent  interest.  The 
defendant  retained  this  certificate  of  deposit,  the  face 
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of  which  amounted  to  $10,937,  until  December  24th  of 
that  year.  At  that  time  Charles  Harder  had  written 
the  defendant  asking  him  to  joii)  with  him  in  a  Christ- 
mas visit  to  their  parents  at  Milton,  Oregon.  In  pur- 
suance of  the  arrangement,  Charles  Harder  came  to 
Haines  and  while  there  inquired  of  the  defendant  the 
condition  of  the  fund.  Thereupon  the  defendant  in- 
dorsed the  certificate  of  deposit  in  blank  and  gave  it  to 
Charies  Harder,  who  took  it  with  him  to  Milton.  In 
a  conference  between  himself  and  three  of  his  broth- 
ers, including  the  defendant,  in  the  evening  of  Christ- 
mas Day,  1909,  Charles  Harder  told  them  of  the  mis- 
conduct of  his  wife  with  Hardenberg  and  of  his  fear 
of  his  life  at  their  hands,  and  stated  to  them  that  the 
money  in  question  was  his  own,  that  he  did  not  want 
his  wife  to  have  any  of  it  in  case  of  his  death  and  that 
he  gave  to  them  and  another  brother  not  then  pres- 
ent the  money.  He  took  the  draft  from  his  pocket 
and  handed  it  to  one  of  the  brothers,  not  the  defend- 
ant, who  examined  it  and  passed  it  to  the  third  brother. 
The  latter  offered  to  return  it  to  Charles  Harder,  but 
the  latter  refused  it  and  told  him  to  return  it  to  the 
defendant,  to  be  held  for  the  four  brothers. 

The  next  evening  Charles  and  the  defendant  visited 
the  fourth  brother,  where  Charles  repeated  in  sub- 
stance the  same  statement  about  his  wife  and  the  gift 
of  the  money  to  the  quartette  of  brothers.  The  four 
brothers  give  a  very  circumstantial  account  of  this 
transaction.  They  state  that  Charles  Harder  never 
afterwards  claimed  or  asserted  any  act  of  ownership 
or  control  over  the  money,  and  that  the  certificate  of 
deposit  remained  in  the  possession  of  the  defendant 
until  maturity,  when  it  was  cashed  and  later  on  the 
proceeds  were  divided  equally  among  the  four  broth- 
ers, long  prior  to  the  commencement  of  this  suit. 
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It  appears  in  testimony  that  the  plaintiff  married 
Hardenberg,  later  divorced  him  and  nlarried  a  man 
named  Eichardson,  who  was  killed  by  Hardenberg,  and 
that  after  the  commencement  of  this  suit  she  married 
Bosma,  by  which  name  she  prosecutes  the  litigation. 

1.  In  reality,  the  only  substantial  dispute  on  the 
facts  is  whether  or  not  the  money  was  indeed  tjommu- 
nity  property  within  the  meaning  of  the  laws  of  Idaho. 
The  fund  was  accumulated  in  the  State  of  Oregon  and 
was  in  the  possession  of  Charles  Harder.  He  exer- 
cised acts  of  ownership  over  it  by  taking  it  to  Cald- 
well and  depositing  it  there  in  the  bank  in  his  own 
name.  He  further  exercised  authority  over  it  as 
owner  by  withdrawing  it  from  the  bank  and  taking  it 
to  Portland  and  afterwards  placing  it  in  the  posses- 
sion of  his  brother.  It  is  presumed,  among  other 
things,  **that  things  in  the  possession  of  a  person  are 
owned  by  him;  *  *  that  a  person  is  owner  of  prop- 
erty by  exercising  acts  of  ownership  over  it  or  by  com- 
mon reputation  of  his  ownership,"  and  'Hhat  private 
transactions  have  been  fair  and  regular'':  Section  799, 
subds.  11, 12, 19,  L.  0.  L. 

2.  When  he  transferred  the  money  in  its  then  shape 
of  the  certificate  of  deposit  in  the  Idaho  bank,  the  de- 
cedent declared  that  it  was  his  own  money,  and  this 
declaration  was  admissible  in  evidence  under  the  au- 
thority of  Bartel  v.  Lope,  6  Or.  321,  and  Noblitt  v. 
Dubbin,  41  Or.  555  (69  Pac.  685).  Prima  facie,  then, 
the  money  belonged  to  and  was  the  property  of  Charles 
Harder.  It  is  true,  the  plaintiff  says  that  the  money 
was  accumulated  during  the  time  they  lived  together 
as  husband  and  wife  and  that,  among  other  things,  she 
cooked  for  harvest  hands.  This,  however,  does  not 
establish  her  ownership  in  any  part  of  the  fund.  The 
whole  theory  of  the  Oregon  system  of  jurisprudence 
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is  adverse  to  community  property.  It  is  entirely  in 
favor  of  the  separate  property  of  hnsband  and  wife. 
In  property  matters  they  stand  utterly  apart' except 
as  to  the  post-mortem  estates  of  dower  and  curtesy 
and  such  personal  property  interests  as  arise  through 
the  statutes  of  distribution  and  descents. 

*^When  property  is  owned  by  either  husband  or 
wife,  the  other  has  no  interest  therein  which  can  be  the 
subject  of  contract  between  them,  or  such  interest  as 
will  make  the  same  liable  for  the  contracts  or  liabili- 
ties of  either  the  husband  or  wife  who  is  not  the  owner 
of  the  property,  except  as  provided  in  this  acf :  Sec- 
tion 7034,  L.  0.  L.  ,  ^ 

''The  property  and  pecuniary  rights  of  every 
married  woman  at  the  time  of  her  marriage  or  after- 
wards acquired,  shall  not  be  subject  to  the  debts  or 
contracts  of  her  husband  and  she  may  manage,  sell, 
convey  or  devise  the  same  by  will,  to  the  same  extent 
and  in  the  same  manner  that  her  husband  can  prop- 
erty belonging  to  him":  Section  7044,  L.  0.  L. 

' '  The  property,  either  real  or  personal,  acquired  by 
any  married  woman  during  coverture  by  her  own 
labor,  shall  not  be  liable  for  the  debts,  contracts  or 
liabilities  of  her  husband,  but  shall  in  all  respects  be 
subject  to  the  same  exemptions  and  liabilities  as  prop- 
erty owned  at  the  time  of  her  marriage  or  afterwards 
acquired  by  gift,  devise  or  inheritance'*:  Section  7045, 
L.  0.  L. 

''AH  laws  which  impose  or  recognize  civil  disabili- 
ties upon  a  wife  which  are  not  imposed  or  recognized 
as  existing  as  to  the  husband  are  hereby  repealed.  *  * 
And  for  any  unjust  usurpation  of  her  property  or  na- 
tural rights  she  shall  have  the  same  right  to  appeal 
in  her  own  name  alone  to  the  courts  of  law  or  equity 
for  redress  that  the  husband  has":  Section  7050, 
L.  0.  L. 

"It  is  presumed  that  a  person  takes  ordinary  care 
of  his  own  concerns ' ' ;  Section  799,  subd.  4,  L.  0.  L. 
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3.  Thus  equipped  with  independent  authority  over 
her  own  earnings,  we  may  safely  presume  that  the 
plaintiff  took  ordinary  care  to  reduce  to  possession 
what  she  had  acquired  hy  her  own  efforts  as  a  separate 
contracting  individual.  From  all  the  presumptions 
mentioned,  and  the  circumstances  disclosed  by  the  evi- 
dence, we  are  impelled  to  the  conclusion  that  the  money 
which  Charles  Harder  took  to  Idaho,  and  of  which  the 
fund  in  question  was  a  part,  was  his  separate  prop- 
erty. Under  such  circumstances  the  law  is  that  sepa- 
rate property  acquired  in  a  state  where  community 
property  is  unknown,  does  not  become  community 
property,  but  remains  separate  property,  when  trans- 
ported into  a  community  property  state :  In  re  NicolVs 
Estate,  164  Cal.  368  (129  Pac.  278) ;  Meyers  v.  Albert, 
76  Wash.  218  (135  Pac.  1003) ;  Kraemer  v.  Kraemer, 
52  Cal.  302;  Douglas  v.  Douglas,  22  Idaho,  336  (125 
Pac.  796). 

In  a  note  on  page  220  of  the  first  American  edition 
of  Kerr  on  Fraud  and  Mistake,  is  found  this  language : 

** There  can.  be  no  doubt  of  the  power  of  a  husband 
to  dispose  absolutely  of  his  property  during  his  life 
independently  of  the  concurrence,  and  exonerated  from 
any  claim  of  his  wife,  provided  the  transaction  is  not 
merely  colorable  and  be  unattended  with  circumstances 
indicative  of  fraud  upon  the  rights  of  the  wife.  If  the 
disposition  by  the  husband  be  bona  fide,  and  no  right 
is  reserved  to  him,  though  made  to  defeat  the  right  of 
the  wife,  it  will  be  good  against  her:  Dunnock  v.  Dw^i- 
nock,  3  Md.  Ch.  140;  Cameron  v.  Cameron,  10  Smedes 
&  Mar.  (Miss.)  394  (48  Am.  Dec.  759) ;  Lightfoot  v. 
Colgin,  5  Munf,  (Va.)  42;  Stewart  V.  Stewart,  5  Conn. 
317 yHolmes  v.  Holmes,  3  Paige  (N.  Y.),  363." 

This  excerpt  is  quoted  with  approval  in  Sm^l  v. 
Small,  56  Kan.  1  (42  Pac.  323,  54  Am.  St.  Rep.  581,  30 
L.  B.  A.  243).    The  same  doctrine  is  recognized  in 
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Leonard  v.  Leonard,  181  Mass.  458  (63  N.  E.  1068,  92 
Am.  St.  Rep.  426),  cited  in  the  plaintiff's  brief.  The 
teaching  of  that  case  is  that  actual  transfers  of  both 
realty  and  personalty  by  the  husband  are  to  be  upheld 
as  against  his  widow,  but  not  when  they  are  merely 
colorable.  The  same  distinction  is  observed  in  Walker 
V.  WalJcer,  66  N.  H.  390  (31  Atl.  14,  49  Am.  St  Rep. 
616,  27  L.  R.  A.  799),  where  it  is  held,  in  the  words  of 
the^syllabus,  that:' 

**A  husband  has  power  to  dispose  of  his  personal 
property  in  good  faith,  by  gift  or  otherwise,  during 
coverture,  free  from  all  post-mortem  claims  thereon 
by  his  widow. '* 

But  that: 

*'A  transfer  of  personal  property,  which  is  a  mere 
device  or  contrivance  by  which  the  husband,  not  part- 
ing with  the  absolute  dominion  over  the  property  dur- 
ing his  life,  seeks  at  his  death  to /deprive  his  widow  of 
her  distributive  share  of  his  estate,  is  fraudulent  and 
void  as  to  her.*' 

Neither  is  the  case  like  that  of  Weber  v.  RothchUd, 
15  Or.  385  (15  Pac.  650,  3  Am.  St.  Rep.  162).  There, 
Weber's  wife  sued  him  for  a  divorce.  He  had  trans- 
ferred property  to  Rothchild  for  a  greatly  inadequate 
price,  with  the  understanding  that  he  should  enjoy  a 
benefit  from  it  and  be  entitled  to  a  reconveyance  of 
the  same  on  payment  of  a  certain  amount  of  money. 
This  was  held  void  as  against  the  wife  in  her  suit  for 
divorce,  because  it  was  in  fraud  of  her  as  a  quasi  cred- 
itor. Likewise,  in  Barrett  v.  Barrett,  5  Or.  411,  it  was 
held  that  the  wife  when  suing  for  a  divorce  has  a  stand- 
ing as  such  a  creditor  from  the  time  the  suit  was  be- 
gun, to  inquire  into  the  validity  of  a  conveyance  made 
by  the  husband  at  any  time  after  the  cause  of  suit 
arose.    In  that  instance  the  husband,  fearing  the  ad- 
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verse  consequences  of  a  snit  which  his  wife  had  insti- 
tuted against  him,  conveyed  the  property  in  question 
to  his  daughter,  and  it  was  held  that  the  wife 's  stand- 
ing as  a  litigant  gave  sanction  to  her  inquiry  into  the 
validity  of  the  transaction.  In  Griffith  v.  Griffith,  74 
Or.  225  (145  Pac.  270),  the  husbaind  on  separation 
from  his  wife  had  bought  some  land  with  his  own  funds 
and  directed  the  conveyance  to  be  made  to  a  brother, 
to  be  held  by  the  latter  for  the  benefit  of  the  husband. 
He  died  during  the  pendency  of  the  divorce  suit,  after 
which  the  wife,  the  suit  having  been  abated,  took  out  . 
letters  of  administration  and  sued  as  such  represent- 
ative, as  well  as  in  her  own  name,  to  set  aside  the  con- 
veyance and  subject  the  property  to  her  control  as 
administratrix  in  the  settlement  of  his  estate.  There, 
the  property  actually  belonged  to  the  estate  of  the*  hus- 
band and  it  was  proper  that  his  personal  represent- 
ative should  institute  the  suit  for  its  recovery.  The 
case  did  not  depend  upon  the  fraud  on  the  marital 
rights  of  the  wife. 

In  all  these  Oregon  cases  the  husband  was  really  the 
owner  of  the  property  in  equity,  while  in  the  instant 
litigation  the  evidence  shows  without  dispute  that  he 
parted  with  the  title  to  the  money  beyond  recall. 

In  Jones  v.  Summerville,  78  Miss.  269  (28  South. 
940,  86  Am.  St.  Eep.  627),  it  was  held  that— 

**  Fraud  on  marital  rights  cannot  be  predicated  of  a 
voluntary  conveyance  by  either  husband  or  wife  made 
to  prevent  the  other  from  inheriting. '  ^ 

In  other  words,  if  the  property  in  question  in  very 
truth  remains  that  of  the  donor  or  grantor  and  the 
transfer  is  made  simply  to  cover  it  up  for  his  benefit, 
and  to  conceal  it  from  his  wife  as  a  claimant,  it  is 
really  his  and  is  subject  to  money  demands  his  wife 
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lawfully  may  have  upon  it.  On  the  other  hand,  it  is 
an  attribute  of  ownership  of  property  that  the  owner 
may  dispose  of  it  as  he  will,  and  the  transaction  must 
stand  because  it  is  a  lawful  exercise  of  his  authority 
over  his  own.  It  is  analogous  to  the  right  of  testa- 
mentary disposition  of  property  and,  if  the  title  actu- 
ally passes  so  that  there  remains  no  control  over  it  on 
behalf  of  the  donor  or  grantor,  it  is  conclusive  as 
against  all  other  claimants. 

4.  The  divorce  proceedings  mentioned  may  be  laid 
out  of  the  case,  because  it  is  in  evidence  that  they  were 
discontinued  and  the  married  pair  had  resumed  matri- 
monial relations.  The  case  then  stands  as  if  those  re- 
lations had  never  been  interrupted,  and  the  transac- 
tion must  be  determined  accordingly.  If  she  had 
continued  her  proceedings  to  a  successful  conclusion 
entailing  a  money  decree  against  her  husband,  and  the 
money  had  remained  in  the  custody  of  the  defendant 
under  the  first  arrangement,  which  was  concededly  for 
the  benefit  of  Charles  Harder  and  by  which  he  did  not 
intend  to  part  with  the  property,  the  doctrine  of  the 
plaintiff's  citations  might  have  attached.  But  the  evi- 
dence is  clear,  beyond  dispute,  that  the  defendant  re- 
turned to  Charles  Harder  on  December  24,  1909,  the 
certificate  of  deposit  representing  the  entire  fund  with 
its  accumulations.  It  was  restored  to  its  actual  owner 
and  placed  in  his  custody.  At  that  time  Charles 
Harder  and  the  plaintiff  were  living  together  as  man 
and  wife  and  the  divorce  proceedings  had  been  discon- 
tinued. It  was  his  property  to  do  with  as  he  chose, 
and  there  is  no  contradiction  of  the  testimony  of  the 
four  brothers  that  of  his  own  accord,  as  a  free  gift  to 
them,  he  made  a  present  to  them  of  his  own  money  in 
the  form  of  the  certificate  of  deposit  already  men- 
tioned. 
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Much  is  said  in  the  brief  about  its  having  been  done 
in  secret.  Great  stress  is  laid  upon  the  fact  that  after 
the  death  of  Charley  Harder  and  his  burial  at  Milton, 
Oregon,  the  defendant  preceded  the  plaintiff  to  Cald- 
well, where  in  company  with  the  attorney  who  had 
been  the  confidential  adviser  of  the  deceased  brother, 
he  went  to  the  bank  and  procured  an  examination  of 
the  papers  in  the  decedent's  private  box,  with  a  view, 
he  says,  of  ascertaining  whether  there  was  a  will. 
Complaint  is  made  that  the  plaintiff  had  no  notice  of 
this  search,  but  the  testimony  of  the  bank  oflScers  is 
clear  on  the  point  that  no  paper  was  abstracted  from 
the  box  and  that  the  defendant  did  not  even  have  them 
in  his  hands,  so  that  no  effect  adverse  to  the  defend- 
ant can  be  given  to  this  incident.  Charles  Harder  had 
the  right  to  dispose  of  his  own  property  as  he  chose. 
It  matters  not  whether  it  was  done  upon  the  housetop 
or  in  the  closet.  He  had  a  right  to  do  what  he  did  and 
the  gift  was  valid  as  against  the  plaintiff,  although  it 
diminished  the  amount  of  her  subsequent  inheritance. 

5.  Moreover,  the  law  of  Idaho,  admitted  in  evidence, 
among  other  things  declares  thus: 

**The  husband  has  the  management  and  control  of 
the  community  property,  with  the  like  absolute  power 
of  disposition  (other  than  testamentary)  as  he  has  in 
his  separate  estate ;  but  such  power  or  disposition  does 
not  extend  to  the  homestead  or  that  part  of  the  com- 
mon property  occupied  or  used  by  the  husband  and 
wife  as  a  residence.*' 

This  statute  seems  to  have  been  borrowed  from  the 
State  of  California.  It  was  there  construed  in  Spreck- 
els  V.  Spreckels,  172  Cal.  775  (158  Pac.  537),  to  mean: 

**That  during  the  marriage  the  husband  was  the  sole 
and  exclusive  owner  of  all  of  the  community  property, 
and  that  the  wife  had  no  title  thereto,  nor  interest  or 
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estate  therein,  other  than  a  mere  expectancy  as  heir, 
if  she  survived  him ' ' :  Citing  V<m  Mar  en  v.  Johnson, 
15  Cal.  311 ;  Greiner  v.  Greiner,  58  Cal.  119 ;  People  v. 
Swalm,  80  Cal.  49  (22  Pac.  67,  13  Am.  St.  Rep.  96) ; 
Tolmm  V.  Smith,  85  Cal.  263  (24  Pac.  743) ;  Corker  v. 
Corker,  95  Cal.  309  (30  Pac.  541) ;  Failbrook  I.  D.  v. 
Abila,  106  Cal.  362  (39  Pac.  794) ;  Estate  of  Burdick, 
112  CaJ.  393  (44  Pac.  734) ;  Spreckels  v.  Spreckels,  116 
Cal.  343  (48  Pac.  228,  58  Am.  St.  Rep.  170,  36  L.  R.  A. 
497) ;  Sharp  v.  Loupe,  120  Cal.  93  (52  Pac.  134,  586) ; 
Cunha  v.  Hughes,  122  Cal.  112  (54  Pac.  535,  68  Am. 
St.  Rdp.  27) ;  Peiser  v.  Griffin,  125  Cal.  12  (57  Pac 
690) ;  Estate  of  Merchant,  143  Cal.  539  (77  Pac.  475). 

It  follows  that  whether  we  consider  the  money  as 
the  separate  property  of  Charles  Harder,  which  the 
evidence  seems  to  have  established,  or  whether  it  is 
to  be  treated  as  community  property,  according  to  the 
contention  of  the  plaintiff,  the  result  is  the  same,  that 
the  gift  of  it  by  Charles  Hjarder  to  his  brothers,  abso- 
lute and  unrestricted  as  it  was,  carried  to  them  the 
title  in  the  same  to  the  exclusion  of  the  plaintiff.  It 
is  unnecessary  to  consider  the  matter  pleaded  in  abate- 
ment by  the  defendant.  The  decree  of  the  Circuit 
Court  is  affirmed.  Affibmed. 


Argned  October  16,  modified  December  2,  1919. 

OREGON  ENGINEERING  CO  v.  WEST  LINN. 

(185  Pac.  750.) 

Appeal  and  Error— Determination  of  Failure  of  Evidence  to  Call  for 
N'onsnit. 
1.  On  appeal  in  action  at  law,  tried  by  agreement  without  a  jury, 
the  Supreme  Court,  in  reviewing  the  trial  court's  denial  of  defend- 
ant's motion  for  nonsuit,  can  only  inquire  whether  there  is  a  total 
failure  of  evidence  on  any  material  issne. 
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Appeal  and  Error — IXo  Beyiew  of  Finding  on  Conflicting  Evidence. 

2.  Where. there  is  plenty  of  evidence  to  support  it,  a  finding  of 
the  trial  court,  though  on*  conflicting  evidence,  is  conclusive  on  ap- 
peal. ^ 

Mnnlclpal  Corporations — ^Becovery  Despite  Deviations  not  Author- 
ized In  Writing  by  Engineer. 

3.  In  an  action  against  a  city  to  recover  the  price  for  construct- 
ing a  reservoir  and  water  system,  in  view  of  the  contract,  making 
the  city's  engineer  the  referee  to  determine  the  amount,  quality,  and 
fltness  of  work,  and  evidence  showing  that  deviations  from  the  con- 
tract by  the  contractor  were  at  the  instance  of  the  engineer,  held, 
that  evidence  supports  court's  finding  for  plaintiff  contractor,  despite 
deviations  from  the  contract  not  authorized  in  writing  by  the  en- 
gineer as  required. 

Municipal  Corporations — ^Recovery  for  Construction  of  ImproTement 
Despite  Defects  of  Plan. 

4.  Where  the  work  of  a  eontractor  to  build  a  reservoir  and  water- 
works system  for  a  city  was  well  done  and  in  substantial  compliance 
with  its  contract,  and  any  unsatisfactoriness  in  the  result  was  from 
a  defective  design,  selected  by  the  water  commission,  rather  than 
from  any  fault  of  the  contractor,  the  contractor  can  recover  a  re-' 
tained  portion  oi  the  price  of  the  work,  accepted  by  the  water  com- 
mission on  recommendation  of  its  engineer  as  required  by  the  con- 
tract. 

Pleading — Denial  of  Answer  by  Reply  as  Creating  Issue. 

5.  A  demand  of  the  answer,  denied  by  the  reply,  is  one  of  the 
issues  for  determimation,  though  the  prayer  of  the  answer  did  not 
ask  for  afi&rmative  relief  on  such  account. 

Pleading — ^Item  of  Answer  as  Defense. 

6.  An  item  pleaded  by  the  answer  In  reduction  of  any  judg- 
ment recovered  by  plaintiff  was  pro  tanto  a  defense. 

Municipal  Corporations — ^Payments  on  Improvement  Contract — ^Blgfat 
to  Credit  for  Interest  on  Advanceinants. 

7.  Where  the  contractor  to  build  a  city's  water  system  and  res- 
ervoir received  its  compensation  in  municipal  bonds  in  advance,  the 
city,  when  sued  to  recover  a  deficiency  in  payments,  is  entitled  to 
a  credit  on  any  recovery  for  interest  accruing  on  the  bonds  during 
the  time  for  which  they  were  paid  in  advanee  as  money  advanced 
to  the  contractor  for  the  purchaee  of  materiale. 

Appeal  and  Error — ^Modification  of  Judgment  to  Give  Credit. 

8.  Under  Constitution,  Article  VII,  Section  3,  as  amended  in 
1910  (see  Laws  1911,  p.  7),  the  .iudgment  of  the  trial  court  for  plain- 
tiff will  be  modified  by  deducting  therefrom  an  amount  to  which 
defendant  is  entitled  as  a  credit  for  interest  on  advancements. 

From  Clackamas :  James  U.  CAMPSEiiL,  Judge. 
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Department  1. 

This  is  an  action  to  recover  money.  The  plaintiff, 
on  July  27,  1915,  entered  into  a  contract  with  the  de- 
fendant, city,  whereby  it  agreed  to  construct  a  water 
system  for  such  defendant.  The  complaint  »alleges 
that  th6  erection  of  the  reservoir  and  standpipe  was 
sublet  to  the  Standifer-Clarkson  Co.,  a  corporation, 
and  that  thereafter,  the  plaintiff  and  the  subcontrator 
fully  performed  the  terms  of  the  contract  except  as 
modified  in  minor  particulars  under  the  direction  of 
and  upon  the  order  of  the  city  engineer,  doing  work 
and  furnishing  materials  thereunder,  to  the  amount  of 
$58,671.19,  and  through  the  subcontractor,  performed 
extra  work  and  furnished  extra  materials,  under  the 
direction  of  the  city  engineer,  in  the  manner  provided 
in  the  contract,  amounting  to  $3,435,  making  the  total 
sum  earned  $62,106.19.  It  is  alleged  that  of  this  sum 
all  has  been  paid  except  $1,234.23,  for  which  judgment 
is  prayed.  It  further  averred  that  on  January  8, 1916, 
in  accordance  with  the  terms  of  the  contract,  the  city 
engineer  submitted  his  final  and  complete  estimate  of 
the  work  performed  and  materials  furnished  under  the 
contract,  which  fixed  the  sum  due  as  above  set  out. 
That  on  April  12,  1916,  the  city  engineer,  in  accord- 
ance with  the  terms  of  the  contract,  delivered  to  the 
defendant  city's  water  commission,  a  certificate  show- 
ing that  more  than  thirty  days  had  elapsed  since  the 
completion  of  the  water  system  and  that  no  uncom- 
pleted or  defective  work  has  been  discovered  for  which 
said  water  commission  makes  claim ;  that  on  December 
27,  1915,  the  water  commission,  at  a  regularly  called 
and  conducted  meeting,  adopted  a  resolution  accepting 
the  work  after  thirty  days  from  date;  payment  to  be 
made  if  no  liens  were  filed,  with  the  exception  that 
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$1,500  be  held  back  to  secure  the  completion  of  certain 
details  which  could  not  be  finished  in  winter  weather. 
It  then  alleged  that  all  such  work  has  been  done  and 
accepted ;  that  no  liens  or  claims  have  been  filed,  that 
prior  to  the  acceptance  by  the  city  engineer,  and  ever  ^ 
since,  the  water  system  has  been  in  constant  use  by  the 
defendant  city,  but  that  it  wrongfully,  arbitrarily  and 
without  cause,  refused  to  accept  and  pay  for  the  con- 
struction thereof;  that  the  water  commission,  unrea- 
sonably, ^nd  without  cause,  refuse  to  file  with  the  city 
recorder  a  statement,  as  provided  in  the  contract,  de- 
claring the  work  completed;  that  plaintiff  has  fully 
performed,  with  approval  of  the  engineer,  etc.  These 
allegations  are  followed  by  a  prayer  for  judgment  in 
the  sum  of  $1,234.23,  with  interest  and  costs.  The  an- 
swer, after  admitting  the  execution  of  the  contract, 
denies  certain  of  the  allegations  of  the  complaint  as 
to  the  completion  of  the  work,  as  to  its  acceptance  by 
the  commission,  and  as  to  any  right  of  recovery  by 
plaintiff,  and  then  pleads  affirmatively  that  S.  A.  Cobb 
was  not  the  city  engineer,  and  had  no  authority  to  or- 
der any  deviation  from  the  plans,  such  power  being 
vested  in  H.  A.  Bands,  who  is  alleged  to  have  been 
defendant's  authorized  engineer.  It  is  then  explained 
that  defendant's  alleged  acceptance  of  the  work  was 
in  the  following  language : 

*'0n  motion  the  work  of  the  Oregon  Engineering 
and  Construction  Co.,  putting  in  the  water  system  for 
the  city  was  accepted.  After  thirty  days  from  date 
payment  to  be  made  if  no  liens  or  claims  are  on  the 
same,  with  the  exception  that  $1,500  be  held  back /for 
the  completion  of  some  details  that  cannot  be  done  in 
winter  weather;  $750  of  said  $1,500  to  be  applied  to 
the  reservoir  and  a  like  amount  to  the  pipe  line.  This 
acceptance  is  to  be  strictly  in  accordance  with  the  con- 
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tract  between  said  company  and  the  commission,  and 
in  no  way  shall  it  be  construed  to  vary  the  contract.'' 

This  acceptance  is  dated  December  27,  1915.  It  is 
then  asserted  that  the  work  was  never  completed,  and 
that  on  February  8,  1916,  and  upon  the  request  of 
plaintijBF,  by  its  president,  the  said  order  of  acceptance 
was  revoked.  It  is  further  alleged  that  owing  to 
faulty  construction  and  disregard  of  specifications,  the 
pipe-line,  and  standpipe  and  the  reservoir  have  de- 
veloped leaks  to  such  an  extent  as  to  cause  a  daily 
waste  of  more  than  100,000  gallons.  These  averments 
are  followed  by  some  allegations  regarding  a  claim  of 
defendant  against  plaintijBF  for  interest,  but  the  prayer 
of  the  answer,  is  for  the  dismissal  of  the  action,  with  a 
judgment  for  costs.  A  reply  was  filed,  joining  issue 
upon  the  affirmative  answer,  and  a  trial  was  had  by 
the  court,/  without  a  jury,  and  thereafter  the  court 
filed  its  findings  of  fact  and  conclusions  of  law  and 
entered  a  judgment  for  plaintiff  in  accordance  with 
the  prayer  of  the  complaint  and  defendant  appeals. 

Modified. 

For  appellant  there  was  a  brief  over  the  names  of 

Mr.  L.  L.  Stipp,  Mr.  L.  L.  Porter  and  Mr.  J.  F.  Clark, 
with  an  oral  argument  by  Mr.  Stipp. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  Deem  Butler,  Mr.  J.  G.  Arnold  and  Mr.  Henry 
Bauer,  with  an  oral  argument  by  Mr.  Butler. 

BENSON,  J. — The  assignments  of  error  challenge 
the  ruling  of  the  court  in  denying  defendant's  motion 
for  a  nonsuit,  and  further  urge  that  certain  of  the  find- 
ings of  fact  are  erroneous. 
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1.  Since  this  is  an  action  at  law  and  the  case,  by 
agreement  of  the  parties,  was  tried  by  the  court  with- 
out a  jury,  it  is  beyond  the  power  of  this  court  to  do 
more  than  determine  whether  or  not  there  is  a  total 
failure  of  evidence  upon  any  material  issue.  In  other 
words,  was  it  error  to  deny  the  motion  for  a  nonsuit  t 
The  assignments  present  no  other  question.  In  order 
to  make  clear  the  position  of  the  defendant  City  of 
West  Linn,  which  is  the  only  appellant,  we  must  ob- 
serve certain  provisions  of  the  contract,  which  are  as 
follows : 

**No  deviation  from  the  plans  and  specifications 
will  be  allowed  except  by  written  permission  of  the 
Commission's  Engineer. 

*  *  On  or  about  the  20th  day  of  each  month  during  the 
progress  of  the  work,  included  in  this  contract  the  con- 
tractor will  be  paid  80  per  cent,  of  the  contract  price 
of  the  estimated  amount  of  said  work  returned  by  the 
engineer  as  having  been  done  during  the  preceding 
calendar  month ;  and  the  balance  of  said  contract  price, 
being  20  per  cent,  thereof,  shall  be  retained  for  a 
period  of  thirty  days  after  the  completion  of  the  con- 
tract, to  secure  the  payment  of  laborers  who  shall  have 
performed  work  thereon,  and  materialmen  who  shall 
have  furnished  materials  thereof,  for  any  valid  claims 
for  fees  or  royalties  for  any  patented  invention,  article 
or  arrangement  connected  with  the  work,  as  security 
for  the  replacement  or  completion  of  any  defective  or 
^  uncompleted  work  which  may  be  found ;  *  * 

**The  work  included  in  this  contract  shall  not  be 
deemed  completed  until  the  Water  Commission  shall 
have  filed  with  the  City  Recorder  a  statement  signed 
by  a  majority  of  them ;  but  neither  said  statement,  nor 
any  acceptance  of  said  work  by  said  Commission,  shall 
prevent  said  City  from  thereafter  making  any  claim 
for  uncompleted  or  defective  work  when  the  same  is 
discovered. 

**No  payment  shall  be  made,  in  any  event  from  the 
said  20  per  cent  so  reserved  until  said  party  of  the 


240  Oregon  I^ngineering  Co.  v.  West  Linn.     [94  Or. 

I 

second  part  shall  have  filed  with  the  Commission  a 
certificate,  signed  by  the  engineer,  stating  that  said 
period  of  thirty  days  has  elapsed,  and  that  no  uncom- 
pleted or  defective  work  has  been  discovered  for  which 
the  Water  Commission  makes  claim. 

*'It  is  to  be  distinctly  understood  the  measurements 
and  estimates  of  the  Engineer  are  to  be  taken  as  final 
and  conclusive  evidence  of  the  amount  of  work  per- 
formed by  the  contractor,  and  shall  be  taken  as  the 
full  measure  of  compensation  to  be  received  by  the 
contractor.  The  estimate  is  to  be  based  upon  the  sched- 
ule of  price  for  the  labor  performed  and  material  fur- 
nished under  the  contract  and  in  accordance  with  the 
annexed  specifications,  and  whenever  there  may  be  any 
ambiguity  therein,  the  Engineer's  instructions  shall  be 
considered  explanatory  and  shall  be  of  binding  force. 

**In  order  to  prevent  disputes  and  litigation,  the  En- 
gineer shall  in  all  cases  be  the  referee  to  determine  the 
amount,  quality,  and  acceptability  and  fitness  of  the 
several  kinds  of  work  and  material  which  are  to  be 
paid  for  under  these  specifications,  and  to  decide  upon 
all  questions  which  may  arise  as  to  the  fulfillment  of 
said  contract  on  the  part  of  the  contractor,  and  his  de- 
cisions and  determinations  shall  be  final  and  conclu- 
sive. * ' 

2.  It  is  urged  by  the  defendant  that  S.  A.  Cobb,  who 
was  treated  with  by  the  contractor,  as  the  commis- 
sion's engineer,  was  not,  in  fact,  such  oflScial,  and 
therefore  had  no  authority  to  deviate  from  the  plahs 
and  specifications,  or  to  make  certificate  of  the  com- 
pletion of  the  work,  or  otherwise  bind  the  commission. 
For  this  reason,  among  others,  defendant  argues  that 
there  is  a  failure  of  proof  upon  material  issues.  The 
testimony  upon  this  point  is  conflicting,  but  there  is 
plenty  of  evidence  to  support  the  finding  of  the  trial 
court  that  Cobb  was  the  commission's  engineer,  and 
therefore,  such  finding  is  conclusive. 
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3.  The  sufficiency  of  the  findings  is  assailed  further, 
upon  the  additional  grounds  (1)  that  there  were  de- 
viations from  the  specifications  which  were  not  au- 
thorized in  writing  by  the  engineer;  (2)  that  no  cer- 
tificate of  completion  of  the  work,  as  required  by  the 
terms  of  the  contract,  has  ever  been  filed;  (3)  that  the 
commission  was  justified  in  withholding  its  written 
declaration  that  the  work  has  been  fully  performed. 
Considering  these  items  in  their  order,  we  note  that 
the  deviations  complained  of  were  two  in  number.  It 
appears  that  in  the  construction  of  the  reservoir  and 
the  standpipe,  there  were  two  groups  of  expansion 
joints  which  were  to  be  calked  to  prevent  leakage. 
The  specifications  required  that  the  joints  in  one  group 
should  be  filled  with  asphalt  of  a  certain  grade.  Cobb, 
the  engineer,  testifies  that  after  a  few  of  the  joints 
had  been  so  filled,  he  discovered  that  the  result  was  not 
satisfactory,  and  he  ordered  the  contractor  to  fill  the 
remainder  of  such  joints  partially  with  loose  sand, 
and  pour  in  asphalt  enough  to  complete  the  job.  He 
did  not  give  this  order  in  writing,  but  the  contractor 
obeyed.  The  other  group  of  joints  were  to  be  lined 
with  tin,  and  the'  space  filled  with  asphalt.  As  to 
these,  the  engineer  decided  that  a  calking  with  oakum 
would  be  more  effective,  and  he  gave  the  contractor 
an  oral  order  to  that  effect,  which  was  likewise  obeyed. 
It  is  not  contended  that  the  contractor  profited  in  any 
way  by  these  changes,  or  that  there  was  any  willful 
disregard  of  the  specifications.  It  is  argued  that  there 
developed  an  excessive  leakage  from  both  reservoir 
and  standpipe,  and  that  therefore  the  deviations  were 
not  trifling  ones,  but  of  sufficient  gravity  to  constitute 
a  serious  breach  of  the  contract.  However,  the  evi- 
dence is  widely  divergent  upon  this  point,  and  the  trial 
court's  finding  is  to  the  effect  that  the  deviations  did 
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not  detract  from  a  substantial  performance  of  the  con- 
tract. The  trial  court  not  only  had  before  it  the  testi- 
mony of  the  engineer  as  to  the  necessity  of  the  changes, 
but  also  this  clause  in  the  contract: 

**In  order  to  prevent  disputes  and  litigation,  the  en- 
gineer shall  in  all  cases  be  the  referee  to  determine  the 
amount,  quality  and  acceptability  and  fitness  of  the 
several  kinds  of  work  and  material  which  are  to  be 
paid  under  these  specifications,  and  to  decide  upon  all 
questions  which  may  arise  as  to  the  fulfillment  of  said 
contract  on  the  part  of  the  contractor,  and  his  deci- 
sions and  determination  shall  be  final  and  conclusive.*' 

Under  these  circumstances  we  cannot  interfere  with 
the  finding  of  the  lower  court. 

4.  Regarding  the  contention  that  no  certificate  by 
the  engineer  of  final  completion  has  been  filed,  we  find, 
from  the  transcript  of  the  testimony,  that  on  Decem- 
ber 21, 1915,  Cobb  wrote  to  the  commission  the  follow- 
ing letter : 

**West  Linn  Water  Commission, 

**West  Linn,  Oregon. 
*  *  Gentlemen : 

**  You  are  hereby  notified  that  the  Oregon  Engineer- 
ing and  Construction  Company  has  completed  their 
contract,  except  some  minor  details,  which  on  account 
of  the  weather,  it  will  be  better  to  leave  go  until  next 
spring  or  summer.  To  enable  the  commission  to  com- 
plete this  work  I  would  recommend  that  the  sum  of 
Five  Hundred  (500.00)  Dollars  be  withheld  in  the  final 
settlement.  Said  money  to  be  withheld  as  follows: 
Two  Hundred  and  Fifty  (250)  Dollars  for  completion 
and  cleaning  up  reservoir  and  stand-pipe  grounds. 
Two  Hundred  and  Fifty  (250.00)  Dollars  for  cleaning 
and  rolling  ditches.  In  accordance  with  the  foregoing 
I  would  recommend  that  a  notice  be  filed  with  the  city 
recorder,  stating  that  they  have  completed  the  con- 
tract. 

**  Yours  truly, 

**S.  A.  CoBB." 


\ 
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On  December  27,  1915,  the  water  commission  held  a 
n^eeting,  the  minutes  of  which  disclose  the  following : 

**0n  motion  the  work  of  the  Oregon  Engineering 
and  Construction  Co.  putting  in  the  water  system  for 
the  city  was  accepted.  After  thirty  days  from  date 
payment  to  be  made  if  no  liens  or  claims  are  on  the 
same,  with  the  exception  that  $1500  be  held  back  for 
the  completion  of  some  details  that  cannot  be  done  in 
winter  weather;  $750  of  said  $1500  to  be  applied  to 
the  reservoir  and  a  like  amount  to  the  pipe-line.  This 
acceptance  is  to  be  strictly  in  accordance  with  the  con- 
tract between  said  company  and  the  commission,  and 
in  no  way  shall  be  construed  to  vary  the  contract.*' 

On  the  following  day  the  engineer  sent  to  the  plain- 

tijBF  this  letter: 

"December  28, 1915. 
*^  Oregon  Engineering  &  Construction  Co., 

**  Oregon  City,  Oregon. 
*  ^  Gentlemen : 

*'You  are  advised  that  at  the  meeting  of  West  Linn 
Water  Commission,  held  last  night,  the  water  work 
system  constructed  by  ypu  for  the  city  of  West  Linn 
was  accepted.  Said  acceptance  was  conditioned  upon 
the  retaining  of  Fifteen  Hundred  (1500.00)  Dollars, 
one-half  of  which  was  for  cleaning  up  and  finishing 
reservoir  and  stand  pipe,  the  other  half  for  cleaning 
up  ditches  and  other  incidental  work. 

**  Yours  truly, 

**S.  A.  Cobb.'' 

Cobb  testified  that  early  in  the  spring  of  1916,  the 
incidental  work  referred  to  in  the  documents  above 
quoted  was  all  completed  by  plaintiff,  and  thereafter 
Cobb  addressed  a  letter  to  the  commission  which  reads 

thus: 

''April  12,  1916. 
'*West  Linn  Water  Commission, 

'*West  Linn,  Oregon. 
**  Gentlemen: 

**The  contractors,  the  Oregon  Engineering  and  Con- 
struction Company  of  Oregon  City,  Oregon,  have  com- 
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pleted  their  contract  for  the  constmction  of  a  water 
system  for  the  City  of  West  Linn,  in  so  far  as  I  am 
concerned. 

**  Yours  truly, 

"S.  A.  Cobb, 
**  Engineer  of  the  West  Linn  Water  ComnEiission.** 

The  minutes  of  the  commission  show  that  on  Feb- 
ruary 8, 1916,  a  meeting  was  held  and  this  record  was 
made: 

**  Minutes  of  the  meeting  of  December  27th,  1916,  and 
January  8th  and  January  the  20th,  1916  read  and  ap- 
proved, except  that  part  of  the  minutes  of  December 
27th,  1915,  referring  to  the  acceptance  of  the  water 
system  from  the  contractor.  The  Oregon  Engineering 
&  Construction  Company,  which  is  disapproved  and 
any  action  taken  at  said  meeting  on  said  acceptance  is 
rescinded. ' ' 

The  city  began  using  the  system  for  the  distribution 
of  water  to  residents  about  the  middle  of  December, 
1915,  and  has  used  it  continuously  ever  since.  This 
action  was  not  begun  until  late  in  1917,  and  no  objec- 
tion to  the  form  of  engineer's  certificate  appears  to 
have  been  made  until  after  this  action  was  begun. 
There  is  a  sharp  conflict  in  the  evidence  upon  the  ques- 
tion as  to  whether  or  not  the  president  of  the  plaintiff 
corporation  requested  a  rescission  of  the  commission's 
acceptance  of  the  work.  There  is  considerable  testi- 
mony to  the  effect  that  the  work  of  the  contractor  was 
well  done,  and  in  substantial  compliance  with  the  terms 
of  the  contract  and  that  if  the  result  is  not  perfectly 
satisfactory,  it  is  because  the  design  selected  by  the 
commission  is  not  the  most  desirable,  rather  through 
any  default  of  the  contractor.  Under  this  condition 
of  the  record  we  cannot  disturb  the  findings  of  the 
trial  court  and  it  follows  that  there  was  no  error  in 
denying  the  motion  for  a  nonsuit. 
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5-8.  Our  attention  is  also  directed  to  the  fact  that 
the  answer  pleads  that  by  the  terms  of  the  supple- 
mental contract,  defendant  is  entitled  to  a  credit  upon 
any  sum  due  to  plaintiff,  for  interest  upon  money  ad- 
vanced to  plaintiff  for  the  purchase  of  materials,  at  a 
time  when  no  payments  were  due  from  defendant  to 
plaintiff,  and  that  such  interest  amounts  to  $160.14. 
The  reply  denies  this  demand,  and  it  is  therefore,  one 
of  the  issues  to  be  determined.  Defendant  asked  for 
a  finding  thereon,  but,  through  some  inadvertence,  the 
trial  court  failed  to  make  one.  The  plaintiff  urges 
that  since  the  prayer  of  the  answer  does  not  ask  for 
affirmative  relief,  there  is  no  issue  thereon.  However, 
the  answer  very  clearly  pleads  the  item  in  reduction 
of  any  judgment  which  the  plaintiff  may  recover,  and 
is  therefore,  pro  tanto,  a  defense.  The  evidence  is  all 
before  us,  and  it  appears  therefrom  that  plaintiff  re- 
ceived its  compensation  in  municipal  bonds,  and  while 
no  money  was  advanced  before  it  was  due,  plaintiff  did 
receive  its  equivalent  in  bonds  in  advance,  and  defend- 
ant is  entitled  to  the  interest  thereon.  There  is  no 
dispute  as  to  the  amount  of  such  interest  if  any  be 
found  to  be  due. 

Under  the  authority  of  Article  VII,  Section  3,  of  the 
state  Constitution,  as  amended  in  1910,  the  judgment 
of  the  trial  court  will  be  modified  by  deducting  there- 
from $160.14,  and  in  all  other  respects  it  is  affirmed, 

Affibmbd. 

McBridb^  0.  J.,  and  Bubnbtt  and  Bennett,  JJ., 
concur. 
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Argaed  SepieaAer  90,  Tcreraed  and  decree  rendered  Deeenber  2,  1919. 

MERGES  V.  MEEGES.* 

(186  Pae.  36.) 

IHrore^— Berfew  of  Decree  for  Cnstody  of  Child. 

1.  Upon  appeel  from  &  decree  relating  to  the  enstodj  of  a.  ehild  of 
diToreed  penonB,  the  Supreme  Court  has  appellate  jarisdietion.  only. 

Dtvoroe—AIBdjKTits  FUed  in  Supreme  Cknizt  not  Considered. 

2.  Under  Section  5o6,  Lk  O.  L.,  providing  that  appeals  shall  be  de- 
cided npon  the  transcript  and  evidence  accompanying  it,  aifidayits 
filed  in  the  Supreme  Court  upon  appeal  from  a  decree  regarding  the 
custody  of  a  child  of  divorced  parties  cannot  be  considered. 

DiTorce — Obild's  Welfare  Oorerns  Cnstodj. 

3.  Although  Section  7057,  L.  O.  L.,  provides  that  parents  have  equal 
rights  to  the  custody  of  their  children,  yet,  where  there  is  a  dispute 
between  divorced  parties,  the  controlling  consideration  is  the  child's 
welfare. 

IMroree — ^Decree  Awarding  CustoOj  of  CbUd  Is  ConclnslTe. 

4.  Under  Section  756,  Ii.  O.  L.,  defining  the  effect  of  decrees,  etc.,  a 
modified  decree  granting  a  divorced  husband  the  exclusive  custody 
of  his  son  is  conclusive  in  absence  of  appeal,  and  can  be  superseded 
only  by  showing  that  conditions  have  changed. 

[As  as  the  power  of  a  court  to  modify  a  decree  as  to  the  sup- 
port of  children,  see  note  in  114  Am.  St.  Bep.  703.] 

Divorce— Borden  of  Proof  as  to  Custody  of  Child. 

6.  A  divorced  wife  seeking  to  overturn  a  modified  decree  awarding 
custody  of  the  child  to  its  father  has  the  burden  of  proof. 

DiTorce — ^Evidence  ae  to  Validity  of  Decree  Awarding  Child's  Cd»- 
tody. 

6.  Evidence  that  a  divorced  wife  consented  to  modification  of  a 
decree  so  as  to  award  custody  of  the  child  to  the  husband  in  order 
to  avoid  the  husband's  formal  application  for  such  a  modification, 
etc.,  held  to  show  that  she  voluntarily  consented  to  the  modified  de- 
cree despite  her  statement  that  she  was  tricked  into  giving  her  con- 
sent by  representations  that  the  change  was  merely  formal. 

DiTorce— Effect  of  Evidence  Regarding  Custody  of  Child. 

7.  Evj donee  regarding  a  divorced  father's  affection  and  ability  to 
care  for  his  son  held  to  show,  contrary  to  the  finding  below,  that  the 
father  should  continue  to  have  exclusive  custody  of  the  child  with 
permission  that  the  child  visit  his  mother  at  certain  stated  periods. 

*0n  the  question  of  attachment  of  provisions  as  to  custody  of 
children  in  divorce  decree,  see  note  in  L.  B.  A.  1917B,  4d5. 


Dec.  1919.]  Merges  v.  Merges.  247 

From  Clackamas :  James  U.  Campbell,  Judge. 
In  Banc. 

The  origin  of  this  litigation  was  a  suit  for  divorce 
by  Mary  Edwards  Merges  against  her  husband,  Er- 
nest E.  Merges,  begun  November  15, 1912.  The  pres- 
ent contention  is  about  the  custody  of  the  minor  son, 
Edward  E.  Merges,  aged  four  years  at  the  commence- 
ment of  the  litigation  in  1912.  The  original  decree 
provided  that  the  plaintiff  and  the  defendant  should 
have  custody  of  the  child  alternately,  at  times  pre- 
scribed. Afterwards  on  February  3,  1913,  the  de- 
fendant moved  the  court  for  a  modification  of  the 
decree  respecting  the  control  of  the  son  so  as  to  give  it 
to  the  defendant  exclusively,  and  the  plaintiff  at  the 
time  filed  her  consent  to  that  modification.  Accord- 
ingly, it  was  so  done.  On  January  11, 1916,  the  plain- 
tiff filed  a  motion  so  to  change  the  next  previous  de- 
cree as  to  allow  her  to  visit  and  see  the  child  at 
reasonable  and  necessary  times,  and  that  the  custody 
of  him  be  equally  divided  between  the  plaintiff  and 
the  defendant,  to  each  one  half  of  the  time.  The 
court  passed  an  order  to  be  served  upon  the  defendant 
requiring  him  to  show  cause  why  the  motion  should 
not  be  allowed.  With  it  he  filed  a  wealth  of  aflSdavits 
from  upwards  of  fifty  of  the  most  eminent  citizens 
of  Portland,  to  the  effect  that  the  defendant  was  in- 
tensely devoted  to  the  welfare  of  the  child  and  gave 
him  every  attention  that  could  be  bestowed  upon  him 
in  the  way  of  care  of  his  health  and  conduct ;  that  the 
little  fellow  was  greatly  attached  to  his  father  and  to 
the  children  living  in  his  neighborhood  and  had  thus 
far  shown  the  effects  of  training  in  his  exemplary 
conduct.  The  affidavits  show  that  the  affection  mani- 
fested between  the  father  and  son  is  unusally  warm 
and  intense. 
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The  parties  filed  their  own  affidavits  and  through- 
out their  personal  showing  runs  a  vein  of  antagonism 
toward  each  other,  which  clouds  the  case. 

Without  any  order  having  been  made,  the  parties 
and  their  attorneys  on  May  23,  1916,  stipulated  that 
the  matter  of  the  custody  of  the  child  **  shall  be  ar- 
ranged to  have  the  minor  son  of  plaintiff  and  defend- 
ant visit  the  plaintiff,  while  he  is  in  the  City  of  Port- 
land, after  school  ^  hours  during  the  afternoons  of 
Tuesdays  and  Thursdays  each  week  and  during  the 
daytime  of  Saturday  of  each  week  between  the  hours 
of  9  o'clock  A.  M.  and  7  o'clock  p.  m.  Arrangements 
concerning  the  visitation  of  said  child  during  vaca- 
tions and  at  other  times  shall  be  decided  in  case  of  the 
inability  of  plaintiff  and .  defendant  to  agree,  by  an 
agreement  between  the  attorneys  for  plaintiff  and  de- 
fendant." No  action  of  the  court  was  taken  by 
virtue  of  this  stipulation  and  on  September  21,  1918, 
the  plaintiff  moved  that : 

*'That  part  of  said  decree  by  which  the  defendant 
is  granted  the  care  and  custody  of  the  minor  child  of 
the  plaintiff  and  the  defendant  herein,  named  Edward 
E.  Merges,  now  of  the  age  of  about  ten  years,  be  set 
aside  and  that  the  care  and  custody  of  the  said  minor 
child,  Edward  E.  Merges,  be  given  to  the  plaintiff 
and  that  the  plaintiff  have  the  sole  care  and  custody 
of  the  said  minor  child." 

In  addition  to  the  affidavits,  the  court  heard  testi- 
mony of  the  parties  and  certain  additional  witnesses, 
and  without  making  findings  of  fact  gave  an  order  of 
date  June  12,  1919,  in  substance  awarding  the  custody 
of  the  child  to  the  plaintiff  from  and  after  June  14, 
1919,  the  end  of  his  school  year,  giving  the  defendant 
the  right  to  have  him  with  him  one  half  of  the  time 
through  the  summer  vacation,  and  during  the  remain- 
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ing  portion  of  the  year  each  alternate  week  during 
Saturday  and  Sunday,  together  with  the  right  to  visit 
him  at  all  other  reasonable  times.  The  defendant 
appeals  from  this  order. 

Bevebsed.    Decree  Bendebed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  H.  Stevenson  and  Messrs.  McCamant, 
Bronaugh  <&  Thompson,  with  an  oral  argument  by  Mr. 
Wallace  McCanumt.    . 

* 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mn  E.  E.  Heckbert. 

BUBNETT,  J.— During  the  progress  of  this  litiga- 
tion concerning  the  custody  of  the  child,  the  plaintiff 
married  another  husband. 

The  testimony  was  heard  and  the  case  taken  under 
advisement  on  February  11,  1919.  The  decree  was 
rendered,  as  stated,  June  12,  1919.  Although  the 
plaintiff  had  testified  that  she  had  no  home  and  that 
on  account  of  her  husband's  being  in  the  army  they 
could  not  have  a  permanent  residence,  the  court  re- 
cited that  it  appeared  to  its  satisfaction  **that  the 
plaintiff  has  a  home  established  in  Portland,  in  the 
county  of  Multnomah,  State  of  Oregon. '*  As  nar- 
rated in  the  brief  of  the  plaintiff,  some  affidavits  are 
filed  in  this  court  to  the  effect  that  after  the  hearing 
of  the  case  below  she  established  herself  in  a  home  at 
535  East  Nineteenth  Street  in  Portland;  that  the  de- 
fendant had  separated  from  his  wife,  and  that  the 
ntirse  he  had  had  in  charge  of  the  child  had  left  his 
employment. 

1,  2.  As  a  preliminary  to  the  consideration  of  the 
case,  all  the  affidavits  filed  in  this  court  and  procured 
after  the  decree  of  the  Circuit  Court  had  been  entered 
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must  be  laid  out  of  the  calculation.  In  snch  eases  as 
this,  the  conrt  has  only  an  appellate  jurisdiction  and 
the  statute,  Section  556,  L.  0.  L.,  plainly  says  that 
upon  an  appeal  from  a  decree  given  in  any  court  the 
suit  shall  be  tried  anfew  upon  the  transcript  and  evi- 
dence accompanying  it.  This  is  not  a  case  where  the 
parties  have  settled  their  dispute  or  one  where  the 
questions  involved  have  become  merely  academic,  but 
is  one  in  which  the  controversy  still  persists  and  must 
be  heard  upon  its  merits.  We  cannot  reopen  the  case 
and  allow  additional  testimony  to  be  taken  upon 
either  side  for  the  first  time  in  this  court.  It  is  true 
that  in  certain  cases  the  court  has  heard  and  consid- 
ered ex  parte  affidavits  on  motion  to  dismiss  appeals. 
For  instance,  in  Ehrman  v.  Astoria  By.  Co.,  26  Or. 
377  (38  Pac.  306),  the  plaintiff  had  brought  suit  to 
foreclose  a  mechanic's  lien.  Having  been  defeated  in 
the  Circuit  Court,  he  appealed,  but  afterwards,  before 
the  appeal  was  heard,  instituted  action  on  his  claim 
and  attached  the  property  of  the  defendant.  This 
state  of  affairs  was  made  to  appear  by  uncontradicted 
affidavits  in  this  court  and  the  appeal  was  dismissed 
on  the  ground  that  because  he  had  begun  an  action  at 
law  and  had  attached  property,  the  plaintiff  had 
waived  his  pending  appeal.  In  State  ex  rel.  v.  Web- 
ster, 58  Or.  376  (114  Pac.  932),  the  relator  sued  to 
have  the  defendant  make  a  showing  of  the  number  of 
days  he  had  been  absent~^from  the  office  of  county 
judge  on  private  business.  Pending  the  appeal  by  the 
relator,  the  defendant  resigned  the  office  mentioned 
and  the  court  dismissed  the  appeal  on  the  ground  that 
the  question  had  become  purely  academic  and  did  not 
present  any  real  controversy.  In  many  other  cases 
the  court  has  dismissed  the  appeal  when  the  conten- 
tion is  shown  without   contradiction   to   have   been 
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» 
ended.    Such  instances  are  Moores  v.  Moores,  36  Or. 

261  (59  Pac.  327) ;  Thomas  v.  Booth-Kelly  Co.,  52  Or. 
534  (97  Pac.  1078,  132  Am.  St.  Rep.  713).  The  mat- 
ter is  thus  aptly  stated  in  Livesley  v.  Johnson,  48  Or.  ^ 
40,  48  (84  Pac.  1044),  where  it  was  urged  by  the  appel- 
lants that  the  parties  had  settled  the  dispute  and  can- 
celed the  contract  upon  which  the  suit  was  based, 
Mr.  Chief  Justice  Kobbbt  S.  Bean  speaking  for  the 
court: 

**This  is  an  appellate  court,  constituted  and  organ- 
ized to  revise  and  correct  the  proceedings  of  the  trial 
court,  when  regularly  brought  before  it  by  appeal, 
and  has  no  original  jurisdiction,  except  such  as  may 
"  be  incidental  to  and  in  aid  of  its  appellate  powers. 
•  •  Its  inquiry  is  ordinarily  confined  to  an  examina- 
tion-of  the  record  of  the  court  below  as  embodied  in 
the  transcript,  but  where  the  appellant  has,  by  some 
act  of  his,  subsequent  to  the  rendition  of  the  judg- 
ment or  decree  appealed  from,  waived  the  right  of 
appeal  or  otherwise  terminated  the  controversy,  such 
fact  may  be  shown  by  evidence  dehors  the  record,  and 
the  appeal  will  be  dismissed  because  there  is  no  longer 
any  substantial  controversy  between  the  parties.  *  * 
But,  where  the  relief  sought  is  based  on  newly  discov- 
ered evidence,  the  remedy  is  not  by  motion  in  this 
court,  but  by  an  original  suit  to  vacate  or  annul  the 
decree.  *  *  The  facts  upon  which  the  motion  in  ques- 
tion is  based  are  in  the  nature  of  newly  discovered 
evidence,  and  the  inquiry  presented  involves  the  con- 
sideration and  decision  of  controverted  questions  of 
fact.  The  plaintiffs  deny  that  any  settlement  of  the 
subject  matter  of  the  litigation  was  ever  made  by  them 
with  Johnson.  This  question  cannot  be  tried  out  on 
ex  parte  affidavits  in  this  court,  and  the  defendant's 
remedy,  if  any,  must  be  found  in  some  other  proper 
proceeding. ' ' 

So  here,  if  any  change  in  the  affairs  of  the  parties 
here  involved  has  occurred  since  the  hearing  in  the 
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court  below,  which  would  authorize  an  alteration  in 
the  custody  of  the  yhild,  it  must  be  made  the  subject 
of  litigation  in  the  court  of  original  jurisdiction.  We 
are  without  power  to  consider  such  a  showing. 

3.  The  defendant  contends  that  the  father  has  the 
preference  in  the  custody  of  the  children,  and  cites 
Jackson  v.,  Jackson,  8  Or.  402,  in  support  of  this  the- 
ory. That  case  was  decided  before  the  enactment  of 
Section  7057,  L.  0.  L.,  which  statute  declares  that: 

**  Henceforth  the  rights  and  responsibilities  of  the 
parents,  in  the  absence  of  misconduct,  shall  be  equal, 
and  the  mother  shall  be  as  fully  entitled  to  the  custody 
and  control  of  the  children  and  their  earnings  as  the 
father.*' 

Primarily,  therefore,  under  our  statute,  the  parents 
have  equal  rights  to  the  custody  of  their  children. 
Where  this  is  in  dispute  it  is  universally  conceded 
that  the  controlling  consideration,  paramount  above 
all  others,  is  the  welfare  of  the  child.  It  is  not  a 
chattel  like  pigs,  chickens  or  furniture,  to  be  divided 
betweeh  the  divorce  litigants  on  the  basis  of  monetary 
value;  neither  is  its  custody  to  be  made  the  vehicle 
for  a  continuation  of  their  antagonisms  and  resent- 
ments toward  each  other.  It  is  a  matter  of  almost 
tragic  regret  that  parents  should  break  up  their 
home  by  their  bickerings  and  deprive  their  child  of 
that  nurture  and  admonition  that  congenial  parents 
can  give.  But  such  things  happen,  and  out  of  the 
wreck  the  courts  must  do  the  best  possible  under  the 
circumstances  for  the  welfare  of  the  offspring.  The 
preferences  of  the  parents,  whether  founded  in  spite 
or  in  real  affection,  must  yield  to  the  best  interests  of 
the  child.  The  authorities  are  practically  unanimous 
on  this  subject.    The  principle  is  conceded    in    the 
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argument  and  it  is  not  necessary  to  note  precedents 
in  support  of  this  conclusion. 

4.  The  court  rendered  a  decree  respecting  the  con- 
dition and  custody  of  the  child.  The  defendant  cites 
many  precedents  to  the  effect  that  this  decree,  like  all 
others  of  a  court  having  competent  jurisdiction  of  the 
persons  and  of  the  subject  matter,  is  final  and  that  it 
cannot  be  overturned  or  modified  unless  subsequent 
conditions  justify  such  a  change.  To  this  effect,  see 
Crockett  v.  Crockett,  132  Iowa,  388  (106  N,  W.  944), 
where  the  court,  speaking  by  Mr,  Justice  Bishop, 
says: 

*'It  is  fundamental  doctrine  that  a  matter,  includ- 
ing all  phases  which  are  or  should  have  been  brotight 
to  the  consideration  of  the  court,  which  has  been  once 
litigated  and  passed  into  judgment  or  decree,  must 
be  considered  as  settled  beyond  recall.  The  rule  and 
the  reason  for  it  spring  readily  to  the  mind  of  every 
lawyer.  And  the  rule  has  application  to  divorce 
cases,  and  to  matters  collateral  thereto,  equally  with 
all  other  cases,  save  that  as  authorized  by  the  stat- 
ute, and  as  dictated  by  that  tender  solicitude  for  the 
welfare  of  children  by  which  the  courts  should  ever  be 
actuated,  a  change  may  be  made,  whenever  adequate 
cause  arising  out  of  changed  conditions  shall  be  made 
to  appear/'     (Citing  many  authorities.) 

We  need  not  go  far  afield  to  sustain  this  principle, 
for  it  is  settled  by  Section  756,. L.  0.  L.,  reading  in 
part  thus: 

''The  effect  of  a  judgment,  decree  or  final  order  in 
an  action,  suit  or  proceeding  before  a  court  or  judge 
thereof  of  this  state  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  same,  is  as  follows : — 

''1.  In  case  of  a  judgment,  decree  or  order  against 
a  specific  thing,  or  in  respect  to  the  probate  of  a  will 
or  the  administration  of  the  estate  of  a  deceased  per- 
son, or  in  respect  to  the  personal,  political  or  legal 
condition  or  relation  of  a  particular  person,  the  judg- 
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ment,  decree  or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the  condition 
or  relation  of  the  person,'* 

The  order  of  February  3,  1913,  therefore,  granting 
the  exclusive  custody  of  the  son  to  his  father,  the  de- 
fendant, was  final  and  conclusive  in  the  absence  of  an 
appeal  therefrom  and  can  be  changed  or  superseded 
only  by  a  showing  that  for  some  reason  the  father  is 
not  competent  to  care  for  the  child  or  that  some  con- 
dition has  arisen  rendering  his  further  care  and  cus- 
tody by  the  father  inimical  to  the  child 's  welfare. 

5.  The  burden  is  upon  the  party,  the  plaintiff  here, 
seeking  to  overturn  the  arrangement  made  by  the 
order  of  February  3,  1913,  for  she  is  the  moving 
party. 

6.  She  contends  in  her  affidavit  that  she  was  induced 
to  consent  to  the  modification  embodied  in  that  order 
by  the  representations  of  the  defendant's  attorney 
to  the  effect  that  the  change  was  merely  formal,  for 
the  purpose  of  giving  the  defendant  a  better  showing 
in  the  way  of  balancing  the  fact  that  she  had  obtained 
the  decree  of  divorce.  She  is  contradicted  in  that 
matter  by  the  circumstantial  affidavits  of  the  then 
attorney  of  the  defendant.  These  affidavits  are  to  the 
effect  that  after  the  divorce  had  been  granted,  the 
defendant  went  on  a  business  trip  to  California;  that 
on  his  return  he  obtained  certain  documentary  and 
other  evidence  which  he  claimed  reflected  adversely 
upon  the  character  of  the  plaintiff  and  tended  greatly 
to  show  her  lack  of  qualification  for  the  care  and  cus- 
tody of  the  child,  which  evidence  was  shown  to  her 
attorney,  who  in  turn  consulted  his  client,  the  plain- 
tiff, about  it  and  notified  her  of  the  proposal  of  the 
defendant  to  make  it  a  ground  for  his  application  to 
the  court  for  the  modification  unless  she  would  con- 
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sent  to  such  change  in  the  decree ;  that  after  consult- 
ing with  her  attorney  on  the  subject,  she  did  consent, 
as  already  stated,  signing  the  agreement  not  only 
herself  but  by  her  attorney  also,  and  the  modification 
was  accordingly  made,  as  stated.  It  is  not  necessary 
here  to  inquire  whether  the  defendant's  showing  men- 
tioned in  the  attorney's  affidavits  was  true  or  false. 
It  is  not  before  us  and  we  are  not  called  upon  to  inves- 
tigate it.  The  affidavit  which  merely  alludes  to  the 
general  nature  of  the  defendant's  claim  is  considered 
in  rebuttal  of  the  plaintiff's  contention  that  she  was 
4ricked  into  giving  her  consent  to  the  decree  she  now 
seeks  to  have  modified.  Her  then  attorney  is  not  pro- 
duced to  contradict  this  statement  and  the  weight  of 
the  testimony  moves  us  to  say  that  the  decree  of 
February  3,  1913,  was  entered  with  her  consent  and 
is  valid.  Moreover,  she  makes  no  formal  attack  upon 
the  decree  except  fcy  her  innuendoes  in  her  affidavit. 
She  did  not  appeal  from  that  decree.  Consequently, 
we  must  hold  it  to  be  a  valid  exercise  of  the  power  of 
the  court. 

7.  Concerning  the  actors  in  this  domestic  tragedy, 
the  record  shows  that  the  parents  were  unable  to 
agree  in  their  affairs ;  that  bitter  quarrels  were  preva- 
lent between  them  and  that  the  defendant  had  pre- 
pared to  sue  for  divorce  and  the  custody  of  the  child. 
In  pursuance  of  some  negotiations  he  declined  to  file 
the  complaint,  but  he  and  the  present  plaintiff  went 
together  from  Portland  to  Oregon  City  in  his  auto- 
mobile, where  the  summons  and  complaint  were  served 
upon  the  defendant,  as  they  sat  together  in  the  car 
in  front  of  the  courthouse.  The  plaintiff's  present 
husband  also  instituted  a  suit  against  his  then  wife 
for  divorce.  The  latter  defendant  not  only  resisted 
tlie  divorce,  but  instituted  an  action  against  the  plain- 


256  Merges  v.  IVIerqes.  [94  Or. 

tiff  in  this  suit  for  alienation  of  her  husband  ^s  affec- 
tions. After  the  modification  of  the  decree  relating 
to  the  custody  of  the  child,  the  present  plaintiff 
absented  hersfelf  from  the  state.  For  a  time  she  lived 
at  Vancouver,  Washington,  and  would  come  to  visit 
the  boy  on  Sundays,  She  also  lived  in  Seattle  and 
when  the  child  was  taken  ill  with  appendicitis  and 
was  in  the  hospital  in  Portland  she  went  there  and 
remained  with  him  until  he  was  convalescent.  Like- 
wise, she  traveled  in  California,  being  absent  from 
the  state  on  that  trip  for  about  nine  months.  She 
contends  that  she  was  put  off  with  excuses  when  she 
desired  the  child  to  visit  her,  so  that  his  visits  became 
less  and  less  frequent.  The  defendant  says  that  while 
she  was  at  Vancouver  and  in  that  neighborhood  she 
was  never  denied  her  requests  to  have  the  child  visit 
her  and  he  was  sent  to  see  her,  not  always  on  the 
particular  date  she  demanded,  but  as  soon  as  con- 
venient thereafter.  She  complained  that  when  she 
was  allowed  to  visit  the  boy  she  was  never  permitted 
to  see  him  alone,  but  always  in  the  presence  of  some 
third  person,  and  that  when  he  came  to  Vancouver 
he  was  accompanied  by  some  custodian,  sometimes  by 
his  paternal  grandfather  and  sometimes  by  his  nurse. 
It  turned  out,  however,  that  the  nurse  in  question  was 
her  warm  personal  friend  and  she  testified  in  sub- 
stance that  there  was  no  one  with  whom  she  would 
rather  have  the  child.  It  appears  by  the  record  that 
the  defendant  was  married  again  and  afterwards 
separated  from  his  second  wife.  It  is  amply  shown, 
however,  by  the  testimony  and  by  affidavits  in  the 
record,  that  through  all  these  troubles  the  defendant 
had  devoted  himself  to  the  care  of  the  boy  and  his 
training,  so  that  he  has  grown  to  be  a  very  manly, 
lovable  child.    The  great  weight  of  the  testimony  also 
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is  that  the  defendant  has  tanght  his  son  to  respect 
and  love  his  mother. 

Both  parties  are  amply  able  financially  to  provide 
for  the  welfare  of  the  child.  The  defendant  main- 
tains a  home  in  a  very  respectable  neighborhood  in 
Portland  and  is  shpwn  to  be  surrounded  by  excellent 
people.  The  boy's  playmates  mainly  live  in  that 
neighborhood  and  his  friends  are  there.  Even  the 
mother  says :    \ 

"Mr.  Merges  is  abnormally  fond  of  the  child.  I 
have  never  at  any  time  denied  that  he  was  abnormally 
fond  of  the  child.    In  fact,  it  is  almost  a  mania.'' 

She  says,  too,  that  the  child  is  afraid  of  his  father. 
But  she  is  utterly  alone  in  this  statement.  No  other 
witness  or  affiant  says  anything  of  the  kind.  The 
consensus  of  those  who  have  spoken  on  that  subject, 
except  herself,  is  that  father  and  son  are  extremely 
fond  of  each  other  and  that  the  control  of  the  father 
over  the  son  is  by  means  of  affection  and  not  force. 
To  sum  up  on  this  point,  it  is  plain  that  since  the 
decree  of  February  3,  1913,  no  material  change  has 
occurred  in  the  father's  ability  or  inclination  to  care 
for  the  child  in  the  best  possible  manner.  If  he  was 
fit  then  to  have  tlie  care  of  the  child,  he  is  fit  now. 
The  mother  voluntarily  relinquished  the  custody  of 
the  child.  Her  voluntary  absence  from  the  state  and 
her  marriage  to  her  present  husband  do  not  detract 
from  the  finality  of  the  former  decree  or  depreciate 
the  excellence  of  the  defendant  as  a  caretaker  for  his 
son.  At  least,  they  do  not  turn  the  scale  in  her  favor 
or  aid  her  in  her  effort  to'  show  that  new  conditions 
have  arisen  requiring  a  change  of  custody  for  the 
minor.  To  take  him  from  the  devoted  care  of  his 
father,  under  whose  tutelage  he  has  been  for  seven 
years,  with  such  excellent  results  in  the  child's  con- 
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duct,  and  to  put  him  in  the  home  of  a  stepfather, 
under  the  circumstances  of  the  case,  would  be  to  dis- 
rupt the  foundations  of  his  character,  to  the  great  hurt 
of  the  child.  As  already  intimated,  a  vein  of  acri-. 
mony  toward  each  other  runs  through  the  personal 
statements  of  the  two  parents.  A  divided  custody  of 
the  boy  would  tend  to  intensify  rather  than  to  allay 
this,  and  he  would  be  the  innocent  sufferer  on  ac- 
count of  it.  He  lived  happily  and  with  excellent  re- 
sults in  charge  of  his  father  under  the  decree  to  which 
the  mother  advisedly  gave  her  consent.  It  is  best 
under  the  circumstances  to  let  well  enough  alone  until 
new  conditions  intervene  to  disturb  the  status  estab- 
lished by  that  decree.  The  determination  entered 
February  3,  1913,  should  not  be  disturbed,  and  so  far 
as  it  has  been  affected  by  the  one  of  June  12,  1919, 
the  latter  decree  should  be  reversed  and  one  entered 
giving  to  the  defendant  the  exclusive  custody  of  the 
child. 

Thus  far  we  have  proceeded  upon  the  consideration 
of  the  best  welfare  of  the  boy,  relegating  to  a  second- 
ary place  the  preferences  and  caprices  of  the  parents, 
whether  they  amount  to  mere  captious  and  quarrel- 
some contentions  or  whether  they  are  founded  in 
sincere  love  for  the  child.  The  father  ought  not  to  be 
deprived  of  the  society  of  the  son  upon  whom  he  is 
lavishing  such  a  wealth  of  affection.  No  matter  what 
the  conduct  of  the  plaintiff  may  have  been,  we  can- 
not attempt  to  quench  the  flame  of  maternal  love 
which  exists  in  every  mother's  heart,  and  she  ought 
to  be  privileged  to  see  the  child  and  visit  with  him. 
Some  reasonable  concession  ought  to  be  made  in  that 
direction.  As  a  working  basis,  therefore,  upon  which 
the  parties  shall  act,  a  decree  will  be  entered  to  the 
effect  that  the  custody  of  the  child  shall  be  given  to 
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his  father,  the  defendant,  with  the  proviso  that  the 
plaintiff  may  have  the  child  with  her  to  the  exclusion 
of  the  defendant  during  the  first  half  of  the  summer 
vacation  of  the  Portland,  Oregon,  public  schools,  and 
during  Saturday  and  Sunday  of  every  alternate  week 
of  the  remainder  of  the  year,  beginning  with  the  Sat- 
urday next  after  the  filing  of  the  mandate  of  this 
court  in  the  Circuit  Court.  The  decree  will  be  in 
such  general  terms,  with  the  admonition  to  the  par- 
ties that  the  law  is,  in  such  cases,  that  if  new  condi- 
tions arise  rendering  it  desird^ble,  in  the  judgment  of 
the  court,  considering  the  best  interests  of  the  child, 
that  a  change  should  be  made  in  his  custody,  the  court 
is  open  on  the  application  of  either  party  to  bring 
about  such  a  change.  The  plaintiff  and  the  defend- 
ant have  been  separated.  They  should  lay  down  their 
rages,  revenges  and  resentments,  in  the  interest  of 
the  child.    They  should  not  make  his  care  or  custody 

'  the  occasion  for  continued  bickering.  They  ought  to 
have  more  regard  for  his  welfare  than  to  cloud  his 
life  with  constant  quarreling.  It  is  impracticable 
further  to  lay  down  specific  hours  or  days  when  the 
mother  shall  see  her  son.  Forced  upon  us  as  this  dis- 
pute is  by  the  contentious  estrangement  of  the  parents, 
we  are  obliged  to  devise  a  mochis  vivendi,  whereas 
the  parties  in  the  exercise  of  common  sense  ought  to 
settle  it  themselves  by  mutual  concessions.  If  they 
have  genuine  regard  for  the  welfare  of  their  own 
child,  they  will  act  reasonably  and  not  trouble  the 
court  with  captious  litigation.  They  should  with- 
draw their  own  personalities  from  the  contest  and  so 
conduct  "themselves  as  reasonable  people  that  some- 

^  thing  may  be  saved  from  the  wreck  of  their  home,  for 
the  benefit  of  the  boy. 
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The  decree  of  the  Circuit  Court  will  be  reversed 
and  one  entered  in  accqrda,nce  with  this  opinion,  with 
the  further  provision  that  neither  party  recover  costs 
or  disbursements  from  the  other. 

Beversed.    Decree  Bsndered. 


Argued   October  1,   revened  and   dismissed   October   21,  rehearing 

denied  December  9,  1919. 

FAEMEES'  NAT.  BANK  v.  BENFBO. 

(184  Pac.  564.) 

Judgment— In  Snlt  by  Creditor  to  Subject  Lands  to  Jndgment,  De- 
fendant can  Question  Otigtn  of  Creditor's  Claim. 

1.  Where  a  judgment  w&a  rendered  in  Oklahoma  against  defend- 
ant's husband  and  the  judgment  creditor  then  sued  defendant  and 
husband  in  Oregon,  asserting  that  a  conveyance  by  the  husband  to 
defendant  waa  fraudulent,  and  seeking  to  subject  to  its  claim  Oregon 
lands  acquired  by  defendant  with  the  proceeds  of  the  property  con- 
veyed to  her,  held  that  defendant  might  inquire  into  the  origin  of  the 
claim  of  the  judgment  creditor. 

[As  to  transfers  between  husband  and  wife,  see  notes  in  19 
Am.  St.  Bep.  657;  20  Abl  St  Bep.  715;  90  Am.  St.  Bep.  497.] 

Fraadnlent  Conveyances — ^Defendant  Grantee  must  be  WLthont  No- 
tice of  Fraud,  and  have  Paid  Valuable  Consideration. 

2.  Under  Sections  7397,  7400,  7401,  L.  O.  L.,  three  things  must  con- 
cur to  protect  the  title  of  a  purchaser  of  property  where  the  convey- 
ance is  attacked  by  creditor  of  the  vendor  as  fraudulent:  (1)  He 
must  buy  without  notice  of  bad  intent  on  the  pert  of  vendor  to  de- 
fraud; (2)  he  must  be  a  purchaser  for  valuable  consideration;  and 
(3)  he  must  have  paid  the  purchase  money  before  he  had  the  notice 
of  fraud. 

[As  to  the  knowledge  of  vendee  as  affecting  validity,  see  note 
in  34  Abl  St.  Bep.  395.] 

Fraudulent  Conveyances — ^Evidence  Insufficient  to  Show  Traasaction 
Fraudulent. 

3.  In  a  suit  by  an  Oklahoma  corporation  which  had  recovered  in 
courts  of  that  state  a  judgment  against  defendant's  husband  attack* 
ing  as  fraudulent  a  conveyance  of  property  by  the  husband  to  her, 
and  seeking  to  reach  land  acquired  in  Oregon  by  defendant  with  the 
proceeds  of  the  property  conveyed,  etc.,  evidence  held  insufficient  to 
show  that  the  trangaction  was  fraudulent,  and  open  to  attack,  within 
Seotione  7397,  7400,  7401,  L.  O.  U 
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Judgment — Foreign  Judgment  Entitled  to  Full  Faith  and  Credit. 

4.  A  judgment  of  the  courts  of  one  state  is,  as  to  matters  adjudi* 
eated,  entitled  to  full  faith  and  credit  in  ancfther  state. 

From  Lane :  George  F.  Skipworth,  Judge. 

Department  1. 

The  plaintiff,  an  Oklahoma  corporation,  liaving 
recovered  judgment  in  a  court  of  that  state  against 
C.  E.  Eenf ro,  one  of  the  defendants  here,  as  for  money 
had  and  received,  brought  an  action  against  him  in 
the  Circuit  Court  of  Lane  County  in  this  state  upon 
said  judgment  and  recovered  an  Oregon  judgment  for 
$3,482  with  interest,  together  with  costs  and  disburse- 
ments. This  suit  by  the  bank  is  against  Renfro,  his 
wife,  Margaret  Renfro,  and  his  brother,  A.  R.  Renfro. 
In  substance,  the  complaint  charges  that  the  husband 
Renfro,  being  indebted  to  the  plaintiff  in  Oklahoma 
for  more  than  $3,000  for  money  had  and  received,  con- 
veyed to  his  wife  certain  realty  in  that  state,  with  the 
iiltent  and  purpose  on  his  part,  known  and  partici- 
pated in  by  the  wife,  to  defraud  the  plaintiff  as  his 
creditor;  that  the  wife  afterwards  sold  the  Oklahoma 
realty  and  invested  the  proceeds  in  other  lands  and 
certain  merchandise  in  Lane  County,  A.  R.  Renfro, 
the  brother,  is  made  a  party  because  he  has  a  mort- 
gage for  $4,000  given  by  the  husband  and  wife  upon 
the  Lane  County  land,  which  'the  plaintiff  alleges  is 
fraudulent.  Except  as  to  the  relationships  of  the  de- 
fendants, the  complaint  is  denied. 

The  defense  principally  relied  upon  is  \o  the  effect 
that  prior  to  the  commencement  of  the  plaintiff's 
action  in  Oklahoma  and  while  the  husband  and  wife 
had  no  knowledge  whatsoever  of  the  claim  on  the 
part  of  the  plaintiff  against  either  of  the  defendants, 
the  wife  bought  from  the  husband  the  Oklahoma  realty 
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already  mentioned,  paying  therefor  a  valuable  con- 
sideration, and  took  conveyance  from  her  husband, 
which  was  duly  recorded  prior  to  the  commencement 
of  the  plaintiff's  action,  and  that  afterwards  the  wife 
paid  off  and  extinguished  the  mortgage  already  upon 
the  land  when  she  bought  it,  sold  the  property  and 
invested  the  proceeds  in  the  Lane  Cojonty  lands  and 
the  merchandise  mentioned,  all  in  good  faith,  for  a 
valuable  consideration  and  without  any  knowledge  or 
notice  whatsoever  of  any  claim  on  the  part  of  the 
plaintiff.  This  new  matter  was  traversed  by  the 
reply. 

After  the  testimony  was  closed,  the  court  reopened 
the  case  at  the  instance  of  the  plaintiff,  took  addi- 
tional testimony  by  deposition  of  witnesses  in  Okla- 
homa on  behalf  of  the  plaintiff  and  subsequently  ren- 
dered a  decree  to  the  effect  that  the  defendant  husband 
is  the  owner  of  the  Lane  County  land;  that  the  wife 
holds  title  to  it  in  fraud  of  the  plaintiff  and  that  the 
same  should  be  subjected  to  an  execution  on  plaintiff's 
Lane  County  judgment.    The  defendants  appeal. 

BeVEBSED  and  DiSliilSSBD. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Lark  BUyeu  and  Messrs.  Potter  <&  Immel,  with 
oral  arguments  by  Mr.  BUyeu  and  Mr.  E.  0.  Potter. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  M.  Devers,  Mr.  J.  8.  Medley  and  Mr.  Charles 
A.  Hardy,  with  an  oral  argument  by  Mr.  Devers. 

BUENETT,  J.— The  chronology  of  the  events  in- 
volved in  this  litigation  is  substantially  this:  The 
plaintiff  claims  that  it  bought  certain  alleged  state 
warrants  which  afterwards  proved  to  be  forgeries; 
that  the  defendant  husband  acted  as  an  intermediary 
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between  the  officer  of  the  state  who  uttered  the  forged 
paper,  and  the  Guthrie  National  Bank,  passing  the 
invalid  warrants  from  the  officer  to  the  bank  for  the 
account  of  the  plaintiff.  This  transaction  took  place 
in  the  latter  part  of  January,  1911.  The  husband 
suffered  a  stroke  of  paralysis  on  May  7,  1911,  and 
became  unable  to  attend  to  his  business.  The  Okla- 
homa land  in  question  did  not  constitute  the  whole  of 
his  possessions.  He  had  other  realty  at  the  time  and 
was  engaged  in  a  prosperous  drug  business  at  Guthrie, 
Oklahoma.  It  is  claimed  on  the  part  of  the  defend- 
ants that  the  husband  was  greatly  worried  about  the 
six  thousand  dollar  mortgage  on  the  land,  and  to  re- 
lieve him  the  wife  paid  him  out  of  her  own  funds  about 
$5,000,  and  took  title  from  him  by  deed  of  February  19, 
1912.  There  is  evidence  to  the  effect  that  a  previous 
deed  had  been  made  in  December  before  but  was  in- 
formal in  some  particulars,  requiring  the  instrument 
already  mentioned  as  a  means  of  correction.  The  next 
event  was  the  departure  of  the  husband  and  wife  to 
take  up  their  residence  in  Oregon,  in  the  latter  part  of 
February,  1912.  Succeeding  this,  on  March  8,  1912, 
the  plaintiff  began  the  action  against  the  husband, 
the  Guthrie  National  Bank  and  its  cashier,  to  recover 
as  for  money  had  and  received  to  the  use  of  the  plain- 
tiff. Judgment  was  not  rendered  in  that  action  until 
April  27,  1915,  more  than  three  years  after  its  com- 
mencement. Action  upon  the  Oklahoma  judgment 
was  begun  in  Lane  County,  Oregon,  on  November  13, 
1915,  resulting  in  a  judgment  against  the  husband  on 
March  3,  1916,  as  already  stated.  Afterwards  came 
the  instant  suit. 

There  is  a  dispute  in  the  testimony  between  the  hus- 
band and  the  cashier  of  the  Guthrie  bank,  Sohlburg 
by. name,  about  who  took   the  initiative  in  bringing 
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about  the  transaction  concerning  the  warrants. 
Renfro  testifies  in  substance  that  he  was  approached 
by  Sohlburg,  inquiring  for  warrants,  while  the  latter 
contends  that  Renfro  took  up  the  subject  with  him. 
This  is  not  necessarily  material  in  the  inquiry.  It 
seems  from  the  testimony  that  banks  in  Oklahoma 
were  anxious  to  buy  state  warrants  as  an  investment 
because  they  were  not  taxable.  There  is  no  testi- 
mony whatever  tending  to  show  that  Renfro  knew 
that  the  warrants  in  question  were  forged,  and  he  is 
uncontradicted  in  his  statement  that  the  first  he  knew 
of  any  claim  against  him  on  account  of  his  connection 
with  the  transaction  was  when  Sohlburg  sent  him  a 
copy  of  the  papers  served  in  the  Oklahoma  action. 

As  to  the  origin  of  the  funds  which  the  wife  claims 
to  have  paid  to  her  husband  for  his  interest  in  the 
Oklahoma  lands,  we  have  only  the  testimony  of  the 
husband  and  wife.  She  states  that  she  married  her 
husband  in  1891  and  that  he  was  then  a  prosperous 
druggist  at  Guthrie  and  had  plenty  of  money.  They 
both  agree  that  at  the  beginning  of  their  married  life 
he  gave  her  regularly  $10  every  month  for  her  own 
use,-  independent  of  the  expenses  of  the  household. 
Soon  afterwards  he  increased  this  to  $50  per  month. 
They  also  say  that  she  invested  her  money  and  rein- 
v^ested  it  and  was  frugal  in  her  habits,  so  that  at  the 
time  of  the  conveyance  she  had  accumulated  in  the 
neighborhood  of  $5,000.  He  tells  of  giving  her  money 
at  different  times,  among  others,  $300,  being  half  of 
a  $600  bet  he  won  on  an  election.  She  narrates  her 
purchase  for  $450  of  some  lots  she  afterwards  sold 
for  $2,100.  They  do  not  produce  any  books  of  account 
showing  all  these  transactions,  but  there  is  nothing 
to  contradict  them  in  their  positive  statement. 
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1-4.  The  deposition  of  Sohlburg  is  to  the  effect 
that  Benfro  brought  the  bonds  to  the  former's  bank 
and  that  the  check  which  the  agent  of  the  plaintiff  gave 
in  payment  was  carried  to  Eenfro's  account  in  the 
Guthrie  bank.  •  Eenfro  testifies  substantially  that  he 
simply  acted  as  messenger  from  the  state  official  to 
the  Guthrie  National  Bank ;  that  in  return  for  the  war- 
rants he  received  a  cashier's  check  on  that  bank, 
whereupon  he  protested  that  it  should  not  have  been 
drawn  in  his  name,  as  he  was  not  selling  them,  but 
that  Sohlburg  put  him  off  with  the  statement  that 
the  books  had  been  made  up,  as  the  transaction  had 
occurred  after  banking  hours  and  that  it  would  not 
make  any  difference,  whereupon  Benfro  indorsed  the 
check  to  the  state  ofticial.  The  witnesses  account  for 
this  being  after  banking  hours  by  the  fact  that  owing 
to  the  train  schedule  the  officer  could  not  arrive  at 
Guthrie  imtil  evening.  There  is  no  testimony  tend- 
ing to  show  that  Benfro  knew  that  the  warrants  were 
invalid.  Neither  is  there  any  evidence  indicating 
that  his  wife  knew  of  any  claim  of  the  plaintiff  against 
him  prior  tb  the  commencement  of  the  action.  It  will 
be  noted  that  all  of  the  money  which  the  wife  had, 
in  whatever  manner  she  acquired  it,  was  accumulated 
prior  to  the  transaction  concerning  the  warrants. 
The  conveyance  for  which  she  paid  was  made  before 
the  commencement  of  the  action  and,  so  far  as  the  tes- 
timony shows,  was  executed  and  delivered  before  the 
grantor  therein  had  any  notice  of  the  plaintiff's  claim 
against  him.  That  the  defendant's  wife  Jias  a  right 
to  inquire  into  the  origin  and  circumstances  of  the 
plaintiff's  demand  against  her  husband  is  taught  in 
Barnes  v.  Spencer,  79  Or.  205  (153  Pac.  47).  There, 
the  defendant  Spencer  had  acquired  judgment  against 
the  husband  of  Mrs.  Barnes  in  California^  had  sued 
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upon  it  in  Oregon  and  recovered  a  domestic  judgment 
here.  He  was  attempting  to  levy  an  execution  upon 
property  which  Mrs.  Barnes  claime4  was  purchased 
with  her  money  by  the'  husband,  who  took  title  in  him- 
self contrary  to  her  instructions.  The  court  there 
permitted  her  to  inquire  into  the  origin  of  the  claim 
of  the  judgment  creditor.  This  ruling  depended  upon 
the  principle  that  she  was  not  bound  by  any  judgment 
to  which  she  was  not  a  party.  So  here,  Mrs.  Renfro  . 
is  not  concluded  in  this  suit  by  the  mere  rendition 
of  a  judgment  in  any  court  unless  she  was  a  party  to 
it.  She  is  entitled  to  put  in  evidence  all  the  circum- 
stances attendant  upon  the  origin  of  the  claim,  not 
only  to  show  that  her  husband  had  no  intent  to  de- 
fraud his  creditors,  having  no  knowledge  of  any  such 
claim,  but  also  that  even  if  there  were  such  a  fraud- 
ulent design  on  his  part  she  knew  nothing  of  it  and 
did  not  participate  in  the  deceit.  There  is  nothing 
against  the  claim  of  the  husband  and  wife  that  she 
paid  him  a  valuable  consideration  for  the  property  in 
Oklahoma.  To  a  financially  interested  critic  there 
might  be  suspicion  that  she  could  not  acquire  $5,000 
during  the  twenty  years  of  her  married  life.  Mere 
suspicion,  however,  is  not  enough  to  overthrow  a  posi- 
tive statement  which  is  not  unreasonable.  It  is  fur- 
ther suggested  that  there  were  no  books  of  account 
offered,  nor  any  details  given  about  the  numerous 
transactions  which  would  lead  to  the  accumulation  of 
that  amount  of  money.  We  must  remember,  how- 
ever, that  it  is  not  improbable  that  a  husband  engaged 
in  prosperous  business  should  give  his  wife  money 
continually  and  systematically.  Neither  is  it  beyond 
belief  that  while  they  prospered  and  were  harmonious 
in  their  domestic  life  business  was  not  transacted  be- 
tween them  with  that  same  punctilious  accuracy  that 
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would  characterize  dealings  between  strangers,  both 
of  whom  were  business  men. 

The  legislative  department  of  the  government  has 
codified  the  rules  relating  to  conveyances  with  intent 
to  defraud  creditors.    They  are  here  set  down: 

Section  7397,  L.  0.  L.  *' Every  conveyance  or  as- 
signment in  writing  or  otherwise  of  any  estate  or  in- 
terest in  lands  or  in  goods  or  things  in  action,  or  of 
any  rents  or  profits  issuing  ^  therefrom,  and  every 
charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  or  profits  thereof,  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors  or  other  persons  of 
their  lawful  suits,  damages,  forfeitures,  debts  or  de- 
mands, and  every  bond  or  other  evidence  of  debt 
given,  suit  commenced,  decree  or  judgment  suffered, 
with  the  like  intent,  as  against  the  persons  so  hin- 
dered, delayed  or  defrauded,  shall  be  void.'* 

Section  7400,  L.  0.  L.  **The  question  of  fraudulent 
intent  in  all  cases  arising  under  the  provisions  of  this 
chapter  shall  be  deemed  a  question  of  fact,  and  not  of 
law.'' 

Section  7401,  L.  0.  L.  *'The  provisions  of  this 
chapter  shall  not  be  construed  in  any  manner  to  affect 
or  impair  the  title  of  a  purchaser  for  a  valuable  con- 
sideration, unless  it  shall  appear  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his 
imm^iate  grantor,  or  of  the  fraud  rendering  void  the 
title  of  such  grantor.'' 

The  opinion  in  Gamier  v.  Wheeler,  40  Or.  198  (66 
Pac.  812),  written  by  Mr.  Justice  Moobe,  is  authority 
for  this  principle; 

**  Three  things  *  *  must  concur  to  protect  the  title 
of  the  purchaser:  (1)  He  must  buy  without  notice  of 
the  bad  intent  on  the  part  of  the  vendor;  (2)  he  must 
be  a  purchaser  for  a  valuable  consideration;  and  (3) 
he  must  have  paid  the  purchase  money  before  he  had 
notice  of  tiie  fraud.'' 
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And  it  is  said  by  Mr.  Justice  Bean  in  Bond  v.  Em- 
son,  80  Or.  634,  639  (157  Pac.  1103,  1104) : 

*  *  In  order  to  avoid  a  sale  upon  the  ground  of  fraud, 
the  vendee  must  have  had  notice  of  the  vendor's 
fraudulent  designs.  Notice  of  the  fraudulent  intent 
of  the  vendor  may  be  inferred  from  the  circumstances ; 
but  the  mere  negligence  or  want  of  diligence  in  not 
inquiring  into  the  facts  known  to  him  and  calculated 
to  put  hun  upon  inquiry  is  not  sufficient  to  charge  him 
with  notice  of  fraud.'* 

See,  also,  Coffey  v.  Scott,  66  Or.  465  (135  Pac.  88). 

The  testimony  shows  without  dispute  that  when  the 
husband  gave  money  to  his  wife  he  had  a  right  to  ^ve 
it,  making  it  hers  as  against  all  the  world,  because 
it  was  given  to  her  long  before  the  transaction  con- 
cerning the  warrants  was  had  or  thought  of.  They 
explain  the  transfer  of  the  property  on  the  ground 
that  the  husband  had  suffered  a  stroke  of  paralysis 
and  his  tenure  upon  life  at  that  time  seemed  to  be 
precarious ;  that  he  was  worried  by  that  fact  and  the 
further  circumstance  that  there  was  a  mortgage  of 
$6,000  upon  the  land;  that  to  remove  the  worry  and 
to  dispose  of  the  property  so  that  she  could  handle  it 
without  being  complicated  with  his  estate  in  case  of 
his  death,  the  conveyance  was  made,  and  that  all  the 
while  they  were  both  entirely  unaware  of  any  claim 
on  behalf  of  the  plaintiff  against  the  husband  on  any 
account.  It  is  not  improbable,  much  less  impossible, 
that  during  her  twenty  years  of  married  life,  with  a 
separate  income  of  fifty  dollars  per  month  and  her 
investments  and  reinvestments,  the  wife  accumulated 
$5,000.  That  she  paid  this  to  her  husband  is  not  dis- 
puted by  any  testimony.  It  constitutes  the  valuable 
consideration  mentioned  in  Section  7401,  L.  0.  L.  It 
is  utterly  uncontroverted  that  she  had  no  notice  what- 
ever of  any  fraudulent  intent  on  the  part  of  her  hus- 
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band  and  the  testimony  is  clear  that  the  latter  had 
no  such  intent^  because  he  was  not  aware  of  any  claim 
against  him  on  behalf  of  the  plaintiff.  The  case  made 
by  the  defendants  conforms  to  the  standard  of  testi- 
mony announced  in  Gamier  v.  Wheeler,  40  Or.  198 
(66  Pac.  812).  Moreover,  it  appears  without  dispute 
in  the  testimony  that  the  husband  had  upwards  of  five 
thousand  dollars^  worth  of  other  property,  part  of 
it  realty,  in  the  state  of  Oklahoma,  independent  of  the 
transferred  land,  even  if  the  latter  were  a  pure  gift 
The  plaintiff  may  have  lost  money  in  its  endeavor  to 
acquire  nontaxable  securities  as  an  investment,  and 
we  cannot  disturb  the  judgment  which  it  has  against 
the  defendant  husband,  for  the  determinations  of  the 
courts  of  a  sister  state  are  entitled  to  full  faith  and 
credit  here.  But  the  evidence  does  not  disclose  any- 
thing to  contradict  the  position  of  the  wife  that  she 
paid  a  valuable  consideration  for  the  property  with- 
out notice  of  any  fraudulent  intent  on  the  part  of  her 
husband.  We  think  that  the  plaintiff's  showing  is  not 
sufficient  under  the  rules  laid  down  by  our  Code  on 
the  subject  to  sweep  away  the  wife 's  accumulations  of 
twenty  years,  in  the  interest  of  the  plaintiff. 
The  decree  is  reversed  and  the  suit  dismissed. 
Reversed  and  Dismissed.    Rehearing  Denied. 

McBsmE,  C.  J.,  and  Benson  and  Harris^  JJ.^  concur. 
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Argaed  on  belialf  of  appellants,  submitted  on  briefs  by  respondent  «t 
Pendleton  October  29,  reversed  December  9,  1919. 

SHAW  V.  CORBETT. 

(185  Pac.  585.) 

IVltdty— Faflnre  to  Plead  Doctrine  of  Cleaa  Hands  as  Sstopp^ 

1.  In  a  landlord's  suit  to  remove  a  <*loud  upon  title  to  land  in  tlie 
form  of  a  lease,  breached  and  abandoned  by  the  tenant,  a  holdini^  that 
plaintiffs  did  not  com«  into  equity  with  clean  hands  because  of  a 
showing  that  they  had  sold  the  land  through  defendant  tenant  «s 
ftgent  was  in^oper,  where  no  estoppel  was  pleaded. 

Frauds,  Statute  of— Broker's  Oral  Agreement  for  Sale  of  Baal  Estate. 

2.  In  a  landlord's  action  to  remove  a  lease  as  a  cloud  upon  titl«, 
tenant's  answer,  claiming  damagee  for  alleged  breach  of  real  estate 
broker's  oral  agreement,  although  demurrable  in  view  of  Section  808, 
L.  O.  L.|  nevertheless,  since  the  allegations  of  the  answer  were 
traversed,  the  defendant  was  put  to  proof,  as  under  such  section  the 
oral  contract  was  void,  and  evidence  other  than  the  writing  or  second- 
ary evidenee  of  its  contents  inadmissible. 

I<andlord  and  Tenant — ^Evidence  of  Tenant's  Abandonment. 

3.  In  a  landlord's  action  to  remove  a  lease  as  a  cloud  upon  title,  evi- 
dence held  to  indicate  clearly  an  abandonment  of  the  premises  by  the 
tenant. 

Brokers— Iiandord  and  Tenant — ^Abandonment  of  Lease — B^tdty  from 
Void  Agreement  to  Act  as  Broker. 

4.  Where  defendant,  tenant,  abandoned  the  lease,  plaintiffs,  land- 
lords, were  restored  to  their  own,  independent  of  any  relation  of 
tenant,  and  no  equity  can  arise  from  an  oral  agreement  for  the  tenant 
to  act  for  the  sale  of  such  property,  void  under  Section  808,  L.  O.  L., 
especially  where  defendant  fails'  to  show  any  assent  or  adoption  by 
plaintiff  of  his  acts  in  attempting  to  sell  the  land. 

Landlord  and  Tenants-Nominal  Damages  for  Breach  of  Lease  on 
Shares. 

5.  Where  landlords,  suing  for  damages  for  tenant's  failure  to  per- 
form the  terms  of  his  lease  on  shares,  have  not  furnished  sufficient 
data  in  the  teetimony  from  which  the  court  can  estimate  advisedly 
the  amount  of  damages,  they  will  be  allowed  only  nominal  damages. 

[As  to  the  rights  and  remedies  of  landlord  on  abandonment  of 
premises  by  tenant,  see  note  in  14  Ann.  Oas.  1088.]        ^ 

From  Baker :  Gustav  Akdeeson^  Judge.         » 

In  Banc. 

The  plaintiifs  leased  to  the  defendant  some  real 
property  with  some  livestock  and  farm  machinery  on 
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the  premises,  for  the  term  of  five  years,  for  a  share  of 
the  products  of  the  leased  property.  They  allege  that 
he  failed  to  comply  with  the  terms  of  the  lease,  speci- 
fying particulars,  and  that  he  abandoneed  the  same 
and  the  premises  but  having  done  so,  continues  to 
assert  some  right  or  claim  by  virtue  thereof  and  re- 
fuses to  cancel  the  lease.  Claiming  this  to  be  a  cloud 
upon  their  title  obstructing  the  alienation  or  other 
disposition  of  the  property  on  their  part,  they  pray 
that  the  lease  be  canceled  and  that  they  have  a  decree 
aga^inst  the  defendant  for  damages  which  they  claim 
have  arisen  by  reason  of  his  failure  to  perform  the 
terms  of  the  demise.  ) 

The  lease  is  admitted  by  the  answer.  The  defend- 
ant contends  that  he  performed  the  terms  thereof  so 
far  as  he  was  able,  but  that  on  account  of  the  sick- 
ness and  death  of  his  wife  and  his  own  subsequent 
illness  he  was  compelled  to  be  absent  from  the  prem- 
ises, although  he  employed  servants  to  whom  he  com- 
mitted the  management  of  the  leased  property.  He 
claims  further  that  the  plaintiffs  ousted  him  from  the 
premises  and,  still  further,  that  in  pursuance  of  an 
oral  agreement  entered  into  between  the  plaintiffs  and 
the  defendant  about  the  time  of  the  execution  of  the 
lease  it  was  stipulated  that  the  defendant  should  use 
his  best  endeavors  to  find  a  purchaser  for  the  prem- 
ises and  prope^rty  described  in  the  lease  for  the  sum 
of  $15,000,  for  which  services  the  plaintiffs  should 
pay  him  a  5  per  cent  commission,  and  that  after- 
wards he  found  a  purchaser  for  the  sum  of  $17,000, 
whereupon  the  plaintiffs  refused  to  execute  a  convey- 
ance of  the  property  and  afterwards  contracted  it  to 
the  same  prospective  purchaser  for  $15,000.  He 
claims  damages  on  account  of  the  alleged  breach  by 
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the  plaintiffs  of  their  contract.    The  answer  is  trav- 
ersed by  the  reply. 

The  Circuit  Court  heard  the  testimony  and  entered 
a  decree  dismissing  the  suit  and  for  costs.  The  plain- 
tiffs a^ppeal.  Bevebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  0.  B.  Mount  and  Mr.  E.  B,  Coulter,  with  an  oral 
argument  by  Mr.  Mov/nt. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Harrison  Mc Adams  and  Mr.  James  H.  Nichols. 

.  BURNETT,  J.— 1,  2.  From  the  conclusions  of  law 
quoted  in  thd  abstract,  the  Circuit  Court  seems  to 
have  proceeded  upon  the  theory  that  although  the  de- 
fendant had  breached  the  terms  oFthe  lease,  yet  inas- 
much as  the  plaintiffs  had  sold  the  property  to  a  man 
whom  the  defendant  claims  to  have  induced  to  pur- 
chase the  same,  they  had  accepted  the  latter 's  ser- 
vices and  could  not  be  said  to  have  come  into  equity 
with  clean  hands,  and  hence  were  not  entitled  to  re- 
lief. The  defendant  does  not  plead  any  ma,tter  by  way 
of  estoppel.  The  answer  was  demurrable  so  far  as 
the  alleged  employment  of  himself  as  a  real  estate 
broker  is  concerned,  because  it  states  that  the  agree- 
ment was  oral:  Section  808,  L.  0.  L.  Nevertheless, 
since  the  allegations  of  the  answer  were  traversed,  the 
defendant  was  put  to  his  proof  of  the  same.  Under 
Section  808,  L.  0.  L.,  declaring  that  an  agreement 
authorizing  or  employing  an  agent  to  sell  or  purchase 
real  estate  for  compensation  or  commission  shall  be 
void  unless  in  writing  expressing  the  consideration, 
signed  by  the  party  to  be  charged,  the  requisite  evi- 
dence is  found  only  in  such  a  writing,  because  the 
statute  expressly  says  that  evidence  of  such  an  agree- 
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ment  **  shall  not  be  received,  other  than  the  writing 
or  secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law.'*  The  plaintiffs  deny  making  such 
an  agreement.  On  the  merits,  the  great  weight  of  the 
testimony  indicates  that  they  made  no  such  agree- 
ment, oral  or  otherwise,  and  that  whatever  the  de- 
fendant did  in  the  matter  was  as  a  mere  volunteer, 
most  likely  for  the  purpose  of  hindering  the  plaintiffs 
in  the  enjoyment  of  their  property. 

3.  it  would  be  an  unnecessary  encumbrance  of  the 
reports  to  go  into  an  extended  analysis  of  the  testi- 
mony. It  is  sufficient  to  say  that  title  case  is  plain 
that  the  defendant  went  upon  "the  premises  about 
April  26,  1918,  about  a  week  after  the  date  of  the 
lease,  and  was  there  but  little  of  the  time  during  the 
six  weeks  period  thereafter,  when  he  left  the  premises, 
taking  away  his  personal  belongings,  and  was  never 
again  on  the  place  until  he  went  there  to  subpoena 
a  witness  for  the  trial  of  this  case.  It  is  true  that  his 
wife  was  taken  ill  and  finally  died  and  that  afterwards 
he  himself  was  sick,  but  his  conduct  otherwise  indi- 
cates a  clear  abandonment  of  the  premises.  The 
plaintiffs  testify  that  he  told  them  he  could  do  noth- 
ing with  the  place  and  that  they  would  have  to  do  the 
best  they  could  with  it.  An  independent  witness, 
apparently  without  interest  in  the  controversy,  de- 
clares that  the  defendant  on  a  certain  occasion  said  it 
was  his  last  trip  down  to  the  place  and  that  he  would 
not  have  anything  further  to  do  with  it.  It  was  only 
after  consulting  the  defendant  and  finding  that  he 
would  have  nothing  more  to  do  with  the  property^ 
that  the  plaintiffs  took  active  possession  thereof  and 
proceeded  to  dispose  of  it ;  and  it  was  only,  on  finding 
that  they  had  an  opportunity  to  sell  the  property  that 
the  defendant  refused  to  execute  a  discharge  of  the 

04  Or.  —18 
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lease.  It  is  without  dispute  that  the  plaintiffs  re- 
fused to  have  anything  to  do  with  any  arrangement 
for  selling  the  property,  in  which  the  defendant  was 
concerned.  He  cannot  cloud  the  title  or  prejudice  the 
plaintiffs  in  their  acts  of  ownership  over  the  proj)- 
erty,  by  his  own  voluntary  act  under  an  alleged  ar- 
rangement which  the  statute  says  is  void,  and  which 
it  declares  shall  not  be  the  subject  of  any  evidence. 

4.  As  the  defendant  abandoned  the  lease,  the  plain- 
tiffs were  restored  to  their  own,  independent  of  any 
relationship  with  him,  and  no  equity  can  arise  from 
that  which  the  statute  says  is  void,  especially  where 
the  defendant  fails  to  show  any  assent  or  adoption  by 
the  plaintiffs  of  any  of  his  acts  in  attempting  to  sell 
the  property. 

5.  The  plaintiffs  are  entitled  to  a  decree  canceling 
the  lease  as  a  cloud  upon  their  title.  They  have  not 
furnished  sufficient  data  in  the  testimony  from  which 
the  court  can  estimate  advisedly  any  amount  of  dam- 
age. Confessedly,  the  defendant  was  unable  to  carry 
on  the  premises,  having  stated  to  the  plaintiffs  his 
inability  to  do  so  on  account  of  being  unable  to  borrow 
any  more  money.  The  men  whom  he  found  employed 
there  when  he  entered  into  possession  were  engaged 
by  him  to  continue  in  his  service,  but  he  could  not 
pay  them  and  they  went  to  work  for  other  parties, 
to  the  neglect  of  the  property  in  question.  One  of 
them  had  gone  permanently  and  the  other  was  in  the 
act  of  leaving  when  one  of  the  plaintiffs  came  upon 
the  premises. 

Taking  the  case  by  its  four  comers  as  disclosed  by 
the  testimony,  it  presents  an  instance  where  an  irre- 
sponsible tenant  has  utterly  failed  in  his  undertaking 
and  has  abandoned  the  property.  He  may  have  had 
his  misfortunes^  and  be  deserving  of  pity  on  that  ac- 
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count,  but  the  fact  remains  that  he  is  unable  to  cany 
out  his  agreement,  has  given  up  the  undertaking  as 
hopeless,  has  abandoned  the  lease  and  has  no  further 
claim  upon  the  property.  The  decree  of  the  Circuit 
Court  is  reversed  and  one  is  here  entered  canceling 
the  lease  and  allowing  the  plaintiffs  the  nominal  dam- 
ages of  one  dollar,  the  decree  to  be  without  costs  or 
disbursements  to  either  party. 

Bevebsed.    Degbeb  Bbndebbd. 


Argaed  October  16,  reversed  and  sait  dismissed  December  9,  Idlft. 

WILSON  V.  PEETTYMAN. 

\  (185  Pac.  587.) 

Iiogi  and  Logging— ETidence  of  Misrepresentation  of  Oontents  of  Bill 
of  Sale  of  Timber. 

1.  In  snit  to  restrain  defendant  from  cntting  and  removing  stand- 
ing timber  from  plaintiffs'  lands  itnder  a  bill  of  sale,  evidence  held 
insufficient  to  show  any  misrepresentation  by  defendant  as  to  the 
contents  of  the  instrument  which  she  induced  plaintiffs  to  sign. 

Contracts — Seal  aa  Presumptive  Enddence  of  Consideration. 

Z.  By  Section  776,  L.  O.  lu,  the  seal  on  a  bill  of  sale  was  primary 
evidence  of  consideration. 

Logs   and  Logging— Evidence  Showing  Consideration  for  Sale  of 
^        Timber. 

8.  In  suit  to  restrain  defendant  from  cutting  and  removing  stand- 
ing timber  from  plaintiff's  lands  under  bill  of  sale,  evidence  held  to 
sustain  finding  that  the  sole  consideration  moving  from  defendant  for 
the  transfer  of  the  timber  was  her  agreement  to  build  a  house  and 
bam  on  her  property  adjoining  plaintiffs'  farm^  thus  increasing  values 
in  neighborhood. 

Contracts— Pleading  Pallnre  of  Consideration* 

4.  Total  failure  of  consideration  for  an  agreenrent,  and  the  facts 
constituting  such  failure,  must  be  pleaded,  or  evidence  thereof  cannot 
be  considerod. 

Evidence— Parol  Evidence  Admissible  on  Isroe  of  Consideration. 

5.  Testimony  of  conversations  in  regard  to  timber  sold,  had  prior 
to  execution  of  the  bill  of  sale,  may  bo  considered  only  to  determine 
the  actual  consideration  for  the  transfer  of  the  timber,  and  not  to 
vary  the  terms  of  the  written  bill  of  salo^ 
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From  Multnomah :  Eobbbt  Tucker,  Judge, 

Department  1. 

This  is  a  suit  which  is  brought  to  restrain  the  defend- 
ant from  cutting  and  removing  standing  timber  from 
the  lands  of  plaintiff.  The  complaint  avers  that  upon 
a  tract  of  land  described  therein,  there  is  a  large  body 
of  trees  and  timber  suitable  for  cordwood ;  that  since 
September  1,  1917,  defendant  has  wrongfully  and  un- 
lawfully entered  upon  plaintiff  *s  land  and  with  em- 
ployees has  been  cutting  such  timber  into  cordwood, 
and  has  thereby  damaged  plaintiff 's  estate  to  the  ex- 
tent of  $500.  The  prayer  is  for  $500,  as  damages,  and 
for  a  restraining  order  against  further  trespass.  De- 
fendant filed  an  answer  and  cross-complaint,  wherein 
after  some  admissions  and  denials,  there  is  set  up  a 
written  contract  as  follows : 

**  Portland,  Ore.,  8-23-16. 

'*Know  All  Men  by  These  Presents,  That  we,  Clar- 
ence True  Wilson  and  Maud  A.  Wilson,  of  the  County 
of  Multnomah,  State  of  Oregon,  the  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  $1.00  to 
us  in  hand  paid  by  E.  E.  Prettyman,  of  the  County  of 
Multnomah,  State  of  Oregon,  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  do 
by  these  presents  grant,  bargain,  sell  and  convey  unto 
the  said  party  of  the  second  part,  her  executors,*  ad- 
ministrators and  assigns,  the  following  described  prop- 
erty: All  of  the  saw  or  merchantable  timber  for  lum- 
ber now  on  my  place  or  farm  of  83  acres,  more  or  less, 
located  near  Gresham,  Oregon,  with  the  exception  of 
the  cedar  timber,  which  is  to  be  divided  as  follows: 
One-fourth  of  the  cedar  timber  to  the  party  of  the  seO' 
ond  part  and  three-fourths  to  the  parties  of  the  first 
part.  Also  we  do  hereby  bargain,  sell  and  convey  to 
the  party  of  the  second  part  the  first  heifer  calf  born 
from  Kate  or  Wilson's  Pet,  said  calf  to  be  one  week 


Dec.  1919.]  Wilson  v.  Prettyman.  277 

old  and  in  good  condition  at  the  time  it  is  turned  over 
to  the  party  of  the  second  part. 

* '  To  have  €ind  to  hold  the  same  to  the  party  of  the 
second  part,  her  executors,  administrators  and  assigns 
forever.  And  we  do  ourselves,  and  for  our  heirs, 
executors,  administrators  and  assigns  covenant  and 
agree  to  warrant  and  defend  the  sale  of  all  the 
above  property  to  the  party  of  the  second  part, 
her  executors,  administrators  and  assigns  against  all 
and  every  person  and  i)erson8  whomsoever  lawfully 
claiming  or  to  claim  same. 

*'In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals  this  23rd  day  of  August,  1916. 

**  (Signed)     Clabence  True  Wilson.  (Seal) 
**  (Signed)     Maude  A.  Wilson.  ,  ^        (Seal) 

**  Witnesses: 

**  Hazel  Whitcomb." 

It  is  alleged  that  the  timber  mentioned  in  this  con- 
tract is  the  timber  referred  to  in  the  complaint.  It  is 
further  stated  that  plaintiff,  without  the  consent  or 
knowledge  of  defendant  has  cut  about  all  of  the  cedar 
timber  and  appropriated  it  to  his  own  use,  and  refuses 
to  account  to  defendant  therefor ;  that  plaintiff  refuses 
to  permit  defendant  to  cut  or  remove  any  of  the  tim- 
ber so  eold  to  her  although  she  has  frequently  made 
demand  therefor,  and  that  she  is  informed  arid  believes 
and  therefore  alleges  that  plaintiff  and  his  wife  have 
placed  large  mortgages  on  the  property  thus  sold  to 
the  defendant  and  refuses  to  have  the  same  released 
therefrom,  or  to  allow  the  defendant  to  enter  and  re- 
move the  property  so  purchased.  It  is  then  alleged 
that  defendant  paid  to  plaintiff  the  sum  of  $1,500,  as 
the  purchase  price  of  such  property,  and  the  prayer 
asks  for  judgment  in  that  amount. 

Replying  to  the  cross-complaint,  plaintiff  admits  the 
execution  of  the  contract  as  alleged,  but  avers  that 
there  was  no  consideration  therefor,  and  explains  the 
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transaction  by  alleging  that  prior  to  the  execution  of 
such  contract,  plaintiff  and  defendant  had  agreed  to  an 
exchange  of  real  properties,  wherein  he  was  to  receive 
a  house  and  lot  in  Portland,  in  exchange  for  certain 
acreage  which  adjoined  his  farm;  that  defendant  in- 
formed him  that  she  intended  to  improve  the  tract  of 
land  so  received  from  him,  by  erecting  thereon  a  house 
and  bam,  and  that  she  would  like  to  get  from  the  plain- 
tiff a  few  trees  from  his  farm,  to  have  manufactured 
into  lumber  for  such  buildings ;  that  thereupon  plaintiff 
told  her  that  she  might  have  a  few  trees  from  his  farm 
for  that  purpose,  and  that  she  might  also  have  one 
fourth  of  the  cedar  timber  on  said  farm  for  posts.  It 
is  then  alleged : 

*  *  That  based  upon  said  conversation  and  agreement 
between  the  parties  the  defendant  herein  prepared  the 
contract  set  out  in  her  answer  and  cross-complaint,  and 
the  plaintiff  signed  the  same,  upon  the  statement  and 
representation  of  the  defendant  that  said  contract  was 
in  accordance  with  this  agreement  as  to  such  timber 
and  said  calf,  without  reading  the  same ;  that  said  con- 
tract as  alleged  does  not  state  the  agreement  between 
the  parties;  that  there  was  no  consideration  whatso- 
ever for  the  execution  thereof,  and  that  the  same  was 
so  drawn  by  the  defendant  for  the  sole  purpose  of 
cheating  and  defrauding  the  plaintiff  herein. ' ' 

It  is  then  alleged  that  ptaintiff  has  cut  the  cedar  tim- 
ber, and  has  often  notified  defendant  that  she  njiay  go 
upon  the  premises  and  remove  one  fourth  thereof  upon 
payment  of  one  fourth  of  the  cost  of  cutting.  This 
affirmative  matter  is  denied  by  defendant  in  a  reply. 
There  are  some  allegations  in  the  pleadings  regarding 
the  heifer  calf  mentioned  in  the  contract,  but  as  that 
element  has  been  eliminated  by  the  parties,  it  need  not 
be  considered.  There  was  a  trial  and  a  decree  which 
reads  thus: 
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**It  is  therefore  considered,  ordered  and  adjudged, 
that  the  defendant  herein  may  have  one-fourth  share 
of  the  cedar  posts  cut  on  the  premises  of  plaintiff  upon 
payment  to  plaintiff  by  defendant  of  the  one-fourth 
cost  of  cutting  the  same ;  that  defendant  may  have  the 
eight  or  ten  logs  cut  on  said  premises  of  plaintiff,  but 
said  cedar  and  said  logs  must  be  removed  from  the 
premises  of  the  plaintiff  by  the  defendant  within  thirty 
days  from  the  date  hereof  and  be  so  removed  under 
the  supervision  of  and  upon  notice  to  the  plaintiff,  and 
plaintiff  have  the  injunction  prayed  for  in  the  com- 
plaint and  judgment  against  the  defendant  for  his 
costs  and  di<sbursements  herein  taxed  at  the  sum  of 

From  this  decree  defendant  appeals. 

Bevebsbd.    Sxtit  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  J.  Mdkdim. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wheelock  <&  Williams,  with  an  oral  argument 
by  Mr.  A.  E.  Wheelock. 

4 

BENSON,  J. — 1.  The  substantial  issues  in  this  case 
are  to  be  found  in  the  defendant's  cross-complaint  and 
the  reply  thereto.  The  defendant  relies  entirely  upon 
the  terms  of  the  bill  of  sale  for  her  right  to  enter  upon 
plaintiff's  lands  to  cut  and  remove  the  standing  tim- 
ber. Plaintiff 's  reply  admits  the  execution  of  this  con- 
tract by  himself  and  wife,  but  alleges  that  it  was  signed 
by  them,  without  reading  it,  relying  upon  defendant's 
representation  that  it  was  framed  in  accordance  with 
their  prior  agreement,  and  that  there  was  no  consider- 
ation for  its  execution,  and  that  the  instrument  was 
so  framed  by  defendant  for  the  purpose  of  cheating 
and  defrauding  the  plaintiff. 
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The  plaintiff  and  his  wife  both  testify  that  the  bill 
of  sale  was  read  to  them  by  the  defendant  before  its 
execution,  and  that  they  were  also  furnished  with  a 
carbon  copy  thereof.  They  also  testify  that  when  it 
was  read  to  them,  Mrs.  Wilson  said  to  her  husband: 
**Are  you  going  to  sign  thatf  And  when  he  assured 
her  that  he  was,  she  reluctantly  joined  in  its  execu- 
tion. Upon  his  cross-examination,  Dr.  Wilson  testi- 
fied as  follows : 

*'Q.  What  did  she  say t 

**A.  She  read  it;  she  didn't  say  anything;  she  read 
it.  All  of  the  merchantable  timber  for  lumber  aoid 
Kate's  calf.  *  • 

**Q.  That  is  all  it  said,  isn't  it? 

'*A.  Yes,  and  Kate's  heifer  calf  provided  it  is  taken 
within  seven  days.  Then  on  the  strength  of  that  I 
signed  it. 

'  *  Q.  That  is  all  it  said.  What  is  the  difference  be- 
tween what  you  have  just  related  and  what  it  says  in 
the  contract- 

*'A.  The  contract  is  all  right  and  what  I  say  is  all 
right;  they  agree  entirely."  ^ 

We  must  therefore  dismiss  from  our  consideration 
any  question  of  misrepresentation  as  to  the  contents 
of  the  instrument. 

2.  This  brings  us  to  consider  the  question  as  to 
whether  or  not  there  was  a  consideration.  The  con- 
tract itself  recites  a  nominal  consideration  of  one  dol- 
lar. It  is  also  to  be  noted  that  the  agreement  is  a 
sealed  instrument,  and  such  seal  is  primary  evidence  of 
a  consideration :  Section  776,  L.  0.  L.  The  testimony 
of  the  defendant  is  to  the  effect  that  the  transfer  of  the 
property  described  in  the  writing  was  simply  part  of 
a. larger  transaction,  wherein  she  exchanged  a  house 
and  lot  in  the  City  of  Portland  for  40  acres  of  land 
adjoining  plaintiff's  farm,  and  the  personal  property 
which  is  the  subject  of  this  litigation.    She  also  says, 
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that  in  the  larger  deal,  she  valued  this  personal  prop- 
erty at  about  $1,500.  Upon  the  other  hand,  the  plain- 
tiff contends  that  the  first  conversation  in  which  the 
transfer  of  the  timber  was  mentioned  occurred  some 
weeks  after  every  detail  of  the  real  estate  transaction 
had  been  agreed  upon,  and  at  a  time  when  that  ex- 
change was  simply  awaiting  the  preparation  of  the 
necessary  conveyance.  He  says  that  it  happened 
thus :  That  upon  an  occasion  when  the  defendant  was 
riding  with  him  and  his  wife,  in  their  automobile.  Miss 
Prett^Tnan  asked  him  if  there  was  anv  timber  on  her 
land,  meaning  the  40-acre  tract  which  she  had  agreed 
to  accept  from  him,  in  exchange  for  her  house  and  lot 
in  Portland.  She  said  that  she  wished  to  build  a  house 
and  bam  thereon,  to  be  occupied  by  her  brother-in-law. 
Dr.  Wilson  replied : 

**I  don't  think  there  is  a  tree,  but  I  said,  if  you  will 
do  that,  if  you  will  build  a  house,  I  will  give  you  all  the 
timber  that  you  can  use  in  the  building  of  your  house 
and  bam,  and,  *I  said,  there  isn't  anything  but  punk 
up  there,  except  eight  or  nine  trees,  maybe  six  or  eight 
trees,  I  don't  know." 

Mrs.  Wilson  corroborates  her  husband  in  this,  say- 
ing: 

*' And  then,  coming  in,  in  the  machine,  that  day.  Miss 
Prettyman  was  asking  about  whether  there  was  any — 
if  there  was  any  timber  on  her  place.  Dr.  Wilson  told 
her  no,  but  we  had  a  good  many — several  good  trees  on 
our  place,  and  if  she  would  build  a  house  and  bam  that 
she  was  welcome  to  go  aiid  take  all  the  saw  and  mer- 
chantable timber  to  build  her  house  and  bam  wim — 
she  could  take  off  our  place.  He  says :  '  You  can  take 
it  all  as  far  as  I  am  concerned,  but  I  am  quite  sure 
there  are  between  eight  and  nine,  maybe  ten  good  trees 
that  can  be  used  for  that  purpose. '  " 

Upon  cross-examination,  Mrs.  Wilson  explains  fur- 
ther; 
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"We  were  giving  it  to  her  so  she  would  improve  the 
neighborhood  -and  thought  it  would  increase  the  value 
of  our  place.'' 

3,  4.  Upon  this  evidence,  the  trial  court  made  a  find- 
ing to  the  effect  that  the  sole  consideration  for  the 
transfer  of  the  timber  agreement  upon  the  part  of  the 
defendant  was  to  build  a  house  and  bam  upon  her 
property  adjoining  plaintiff's  farm,  and  this  finding 
meets  with  our  approval.  However,  the  trial  court 
went  further,  and  held  that  since  the  defendant  has  not 
built  any  house  and  barn  on  the  premises,  there  is  a 
total  failure  of  the  consideration.  We  cannot  agree 
with  this  conclusion  for  two  reasons :  First,  there  is  no 
allegation  in  either  of  plaintiff's  pleadings  touching  a 
failure  of  consideration,  or  that  the  house  and  barn 
have  not  been  built,  and  no  doctrine  is  better  settled 
than  that  a  total  failure  of  consideration,  and  the  facts 
constituting  such  failure  must  be  pleaded,  or  evidence 
thereof  cannot  be  considered:  13  C.  J.  742,  and  cases 
there  cited.  Second,  it  is  diflScult  to  see  how  the  de- 
fendant could  be  expected  to  erect  the  buildings  from 
the  timber  described  in  the  contract,  before  it  has  been 
severed  from  the  soil  and  removed  to  the  mill. 

5.  It  must  not  be  overlooked  that  we  have  considered 
testimony  of  conversations  in  regard  to  the  timber, 
which  were  had  prior  to  the  execution  of  the  bill  of 
sale,  for  the  sole  purpose  of  determining  the  actual 
consideration  for  the  transfer  of  the  property,  and  not 
for  the  purpose  of  varying  the  terms  of  a  written  con- 
tract. 

It  appears  from  the  evidence,  that  the  seven  trees 
already  cut  by  the  defendant  are  all  merchantable  tim- 
ber suitable  for  lumber,  and  she  is  entitled  to  remove 
them.  Whether  or  not  there  are  additional  trees  of 
the  same  character  upon  the  premises,  we  are  unable 
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to  say ;  but  if  there  are,  they  belong  to  the  defendant, 
and  she  has  a  right  to  cut  and  reibove  them,  but  is  not 
entitled  to  any  other  kind  As  regards  the  cedar  tim- 
ber, it  appears  that  the  plaintiff  has  cut  practically  all 
of  it,  and  manufactured  it  into  fence  posts,  one  fourth 
of  which  belong  to  the  def  encfant,  upon  payment  by  her 
of  one  fourth  of  the  cost  of  such  manufacture. 

The  possible  failure  of  the  defendant  to  perform  her 
part  of  the  contract,  by  building  the  house  and  bam 
upon  her  40-acre  tract,  presents  a  question  which  can 
only  be  presented  in  some  proper  proceeding  when 
such  default  has  been  properly  established.  It  is  not 
now  before  us. 

A  decree  will  be  entered  dismissing  the  suit  without 
prejudice,  neither  party  to  recover  costs  in  either 
court  Bevebsed.  Suit  Dismissed. 

MoBbidb^  C.  J.|  and  Bubnett  and  Bennett^  J  J.,  con- 
cur. 


Ai^ed  Oetober  10,  modified  DecembeT  9,  1919. 

KEESENDAHL  v.  GANOE. 

(185  Pac.  589.) 

Traits — Termination  for  Dereliction  of  Tnutees. 

1.  Trustees  holding  apartment  house  property  for  a  divorced  hus- 
band and  wife  should  have  acted  with  promptness  and  efficiency  in 
collecting  and  securing  rents  from  the  property,  instead  of  letting  it 
run  constantly  behind,  into  danger  of  being  entirely  exhausted  and 
<eaten  up  by  expenses,  and  for  failure  to  do  so  the  trust  was  properly 
terminated  at  suit  of  husband  and  wife. 

Trusts — ^Betmbursement  of  Trustees  for  Money  Borrowed. 

2.  Where  trustees  of  apartment  house  property  for  a  divorced  hus- 
band and  wife  acted  in  good  faith  in  borrowing  money  to  pay  taxes 
and  other  expenses  on  the  property,  and  to  buy  furniture  left  in  the 
house  by  a  tenant,  and  to  buy  a  judgment  against  her  under  whieh 
the  furniture  might  be  levied  upon^  they  should  not  lose  the  money 
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they  put  np  for  the  benefit  of  the  estate,  end  the  cesiuis  cannot  have 
reconveyaiLGie  of  the  trust  property  until  any  amounts  due  on  the  notes 
have  been,  paid  or  the  trustees  discharged  in  some  way. 

Tnutfl — ^Payment  of  CtompenBation  to  Trustees  Before  Beconveyaace 
on  Tennlnatlon. 

8.  The  amo<ant  due  trustees  for  their  services  should  be  paid  by  the 
eesiuis  before  reconveyance  to  them  by  the  trustees  on  termination  of 
the  trust  by  court  decree. 

Trosta — ^No  Oontlniiaiice  of  Trust  to  Protect  Unjeopardized  Clainui  of 
Creditors. 

4.  When  a  trust  is  being  constantly  operated  at  a  loss,  and  the 
property  of  the  cestuis  is  ample  to  protect  all  the  rights  of  creditors 
not  made  parties  to  the  suit  for  termination  of  the  trust,  it  should 
not  be  continued  merely  to  secure  the  claims  of  such  creditors. 

From  Multnomah :  John  P,  Kavanaugh,  Judge. 

Department  2. 

This  is  a  suit  brought  by  the  plaintiffs,  Emil  Kies- 
endahl  and  Augusta  Kiesendahl,  against  the  defend- 
ants, Ganoe  and  Baker,  to  terminate  a  trust,  and  for 
an  accounting  and  damages  for  the  maladministration 
thereof. 

It  appears  from  the  record  that  up  to  some  time 
early  in  the  year  1915  the  plaintiffs,  Augusta  Kiesen- 
dahl and  Emil  Kiesendahl,  were  husband  and  wife. 
About  that  time,  they  being  unable  to  continue  the 
marriage  relation,  a  divorce  proceeding  was  brought, 
which  finally  terminated  in  a  dissolution  of  the  mar- 
riage bonds. 

Plaintiffs  then  owned  considerable  property,  more 
or  less  encumbered,  consisting  principally  of  an  apart- 
ment house  in  the  City  of  Portland,  generally  referred 
to  as  the  ^'Mill  Street  property,''  and  certain  valuable 
residence  property.  There  was  a  stipulation  between 
the  parties  for  a  division  of  this  property,  and  accord- 
ing to  that  stipulation  Mrs.  Kiesendahl  got  the  resi- 
dence property  and  a  five-twelfth  (5/12)  interest  in  the 
Mill  Street  property,  and  Emil  Kiesendahl  got  ^e 
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other  seven-twelfth  (7/12)  interest  in  the  latter  prop- 
erty. 

There  was  at  that  time  a  good  deal  of  bitter  feeling 
between  the  plaintiffs,  and  they  being  unable  to  agree 
as  to  the  management  of  the  property,  it  was  arranged 
that  it  should  be  conveyed  in  trust  to  the  defendants. 
Baker  and  Ganoe — ^Baker  to  hold  the  5/12  interest  of 
Mrs.  Kiesendahl  and  Ganoe  to  hold  the  7/12  interest  of 
Mr.  Kiesendahl. 

These  assignments  provided,  in  brief,  that  the  as- 
signees should  take  the  property  and  manage  and 
control  the  same  and  collect  the  rents  thereof,  and  out 
of  the  profits  therefrom  they  should  pay  the  debts  and 
obligations  of  the  Baesendahls,  including  any  debts  due 
the  trustees,  and  should  pay  over  to  the  Kiesendahls  a 
certain  fixed  sum  each  month,  and  turn  the  balance  of 
the  revenues  after  the  debts  and  expenses  were  paid  to 
the  Kiesendahls,  in  proportion  to  their  respective  in- 
terests. 

The  property  designated  as  the  Mill  Street  prop- 
erty is  more  accurately  described  as  follows : 

*'  That  portion  of  lots  7  and  8,  block  189,  dty  of  Port- 
land, bounded  thus:  Beginning  on  Mill  Street  in  said 
city  of  Portland,  at  the  northeast  corner  of  said  lot  8, 
block  189;  thence  southerly  along  the  easterly  ends  of 
said  lots  7  and  8,  95  feet ;  tiience  westerly  parallel  with 
the  southerly  side  of  said  lot  7,  50  feet ;  thence  north- 
erly parallel  with  the  easterly  side  of  lots  7  and  8,  95 
feet  to  the  northerly  line  of  said  lot  8 ;  thence  easterly 
along  the  northerly  line  of  said  lot  8  to  the  place  of 
beginning.  *' 

At  the  time  of  the  execution  of  the  trust  agreement 
and  when  the  defendants  took  over  the  management  of 
the  proil>erty,  it  was  rented  to  a  Mrs.  Jennie  H.  Stacy 
at  a  fixed  rental  of  $160  per  mpnth.    The  lease  pro- 
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vided  that  it  should  not  be  transferred  without  the  con- 
sent of  the  lessors  in  writing. 

Mrs.  Stacy  paid  the  rent  up  to  about  the  1st  of  July 
of  that  year,  and  then  undertook  to  transfer  the  lease 
to  one  Bradford,  who,  in  his  turn,  undertook  to  trans- 
fer it  to  a  Mrs.  Hanson.  Neither  Mrs.  Stacy  or  Brad- 
ford procured  the  written  consent  of  the  trustees  to 
the  transfer  of  the  lease,  as  required  therein.  About 
this  time  rents  seem  to  have  gone  down  rapidly  in  the 
City  of  Portland  and  this  property  shared  in  the  de- 
creased rental  value.  Mrs.  Stacy  and  her  sublessees 
were  clamoring  for  a  decrease  in  rent,  and  claimed  they 
were  not  able  to  pay  the  rent  provided  in  their  lease. 
Notwithstanding  the  failure  to  obtain  the  consent  of 
the  trustees  to  the  transfer  in  writing,  Mrs.  Hanson 
went  into  possession  of  the  property  and  held  posses- 
sion for  about  a  year,  without  paying  any  rent  to  any- 
one. 

The  trustees  refused  to  release  Mrs.  Stacy,  and  re- 
fused to  accept  any  rent  from  her  sublessees,  claiming 
that  they  might,  thereby,  release  her  from  her  contract. 
They  also  refused,  or  at  least  failed,  to  make  any  re^ 
duction  in  the  rent  They  brought  several  actions 
against  Mrs.  Stacy  to  recover  rent,  in  which  they  were 
successful  in  so  far  as  recovering  judgments  were  con- 
cerned. They  seem,  however,  to  have  been  unable  to 
realize  anything  on  execution,  except  on  the  first  judg- 
ment, which  was  for  $320,  which  they  recovered. 

About  May  31,  1916,  Mrs.  Stacy  went  into  bank- 
ruptcy and  was  adjudged  a  bankrupt  and  the  defend- 
ants received  from  the  trustee  in  bankruptcy  the  sum 
of  a  little  over  $100  upon  the  rent  due  from  Mrs. 
Stacy.  This,  with  the  $320  already  referred  to  and  the 
amount  paid  by  Mrs.  Stacy  and  Bradford  for  the  first 
month  or  two,  was  all  the  sums  ever  received  by  the 
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defendants  upon  the  rental  of  the  property,  until  Emil 
Kliesendahl  was  put  in  charge  of  the  same,  as  wiU  be 
hereinafter  stated. 

After  her  liabilities  to  the  trustees  were  finally  fixed, 
by  their  having  recovered  the  diflferent  judgments 
against  her,  Jennie  Stacy  commenced  an  action  against 
Minnie  Hanson,  who  was  in  possession  of  the  property, 
to  recover  the  rents  from  her.  In  this  action  the  de- 
fendant Ganoe  appeared  for  Minnie  Hanson  adversely 
to  Mrs.  Stacy,  the  tenant  of  the  trustees. 

Mrs.  Stacy  also  brought  an  action  of  forcible  entry 
and  detainer  against  Minnie  Hanson  to  recover  pos- 
session of  the  property,  and  in  that  proceeding  also 
the  defendant  Ganoe  appeared  for  Mrs.  Hanson.  In 
the  proceedings  by  Mrs.  Stacy  against  Mrs.  Hanson  to 
recover  rent  there  was  a  judgment  in  favor  of  Mrs. 
Stacy  for  $985  and  the  plaintiff  Emil  Kiesendahl  was 
placed  in  possession  of  the  property  by  the  sheriff  in 
that  proceeding.  When  Mrs.  Stacy  went  into  bank- 
ruptcy, the  trustee  in  bankruptcy  took  charge  of  the 
property  and  paid  rent  for  awhile  to  the  trustees,  but 
finally  gave  up  the  property  and  Emil  Kiesendahl  was 
then  placed  in  charge  by  the  trustees,  defendants 
herein.  About  September  5th,  he  refused  to  turn  over 
the  proceeds  of  the  house  any  longer  to  the  defendants, 
and  com'menced  to  turn  them  over  to  H.  E.  Collier,  one 
of  the  attorneys  for  the  plaintiffs.  At  the  time  of  the 
commencement  of  this  proceeding  the  defendants,  hav- 
ing failed  to  collect  the  greater  portion  of  the  rent  for 
the  entire  time  they  had  charge  of  the  property,  had 
not  paid  anything  on  the  principal  of  the  debt  of  the 
Kiesendahls,  and  in  fact  the  property  was  constantly 
running  behind.  They  had  been  compelled  to  borrow 
$300  from  the  Northwestern  Bank  to  pay  the  taxes  and 
other  charges,  including  interest  on  the  mortgage,  and 
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they  had  also  at  another  time  borrowed  $350  to  buy  the 
furniture  left  in  the  house  by  Mrs.  Hanson,  and  to  buy 
the  judgment  which  Mrs.  Stacy  held  against  Mrs.  Han- 
son, and  under  which  the  property  seems  to  have  been 
levied  upon. 

The  defendants  filed  an  account  of  the  receipts  and 
disbursements  made^by  them,  which  is  accepted,  as 
we  understand  it,  by  the  plaintiffs  as  substantially  cor- 
rect, and  upon  which  the  debits  and  credits  are  practi- 
cally balanced. 

In  addition  thereto,  the  defendant  Baker  claims  that 
the  plaintiflF,  Augusta  Kiesendahl,  is  indebted  to  him  in 
the  sum  of  $1,244.33,  $1,000  for  services  rendered  dur- 
ing the  continuancy  of  the  trust  and  $244.33  which  he 
claims  was  due  upon  a  stated  account  for  services  ren- 
dered previous  to  t^e  initiation  of  the  trust. 

The  defendant  Ganoe  also  claims  that  the  plaintiff 
Emil  Kiesendahl  is  indebted  to  him  in  the  sum  of 
$1,735,  partly  for  services  in  the  divorce  proceedings 
prior  to  the  creation  of  the  trust,  and  partly  for  ser- 
vices performed  as  attorney  during  the  pendency  of 
the  trust.  •* 

The  decree  of  the  court  below  was  for  a  termination 
of  the  trust  and  for  a  reconveyance  of  the  property  by 
the  trustees  to  the  plaintiffs,  according  to  their  re- 
spective interests.    The  decree  further  provides: 

' '  That  the  plaintiffs  are  entitled  to  credit  from  ^the  . 
defendants  H.  L.  Granoe  and  Gr.  Evert  Baker  jointly 
and  severally,  the  sum  of  $550,  lawful  money  of  the 
United  States,  in  lieu  of  rents  which  should  have  been 
but  were  not  collected  by  said  trustee  defendants  from 
the  real  property  hereinabove  described. 

''That  defendant  G.  Evert  Baker  have  and  recover 
of  and  from  the  plaintiff  Augusta  Kiesendahl  the  sum 
of  $335.83,  and  that  after  deducting  5/12th  of  said  $550, 
to  wit,  $229.15,  to  be  credited  to  plaintiff  Augusta  Kies- 
endahl, that  the  defendant  G.  Evert  Baker  have  and 
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recover  of  and  from  said  Augusta  Kiesendahl  after  the 
deductions  aforesaid,  the  sum  of  $106.68.  And  that 
defendant  H. ,  L.  Ganoe  have  judgment  against  the 
plaintiff  Emil  Kiesendahl  in  the  sum  of  $237.50  and 
that  after  deducting  said  $237.50  from  7/12ths  of  $550, 
to  wit,  $320.81,  that  plaintiff  Emil  Kiesendahl  have 
and  recover  his  balance  due  from  defendant  H,  L. 
Ganoe,  the  sum  of  $83.31. ' ' 

Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Gan-oe  S  Ganoe,  Mr.  G.  Evert  Baker y  Mr.  0.  Mj 
Hickey  and  Mr.  L.  G.  English,  with  oral  arguments  by 
Mr.  H.  L.  Gamroe  and  Mr.  Baker. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  H.E.  Collier  and  Mr.  John  F.  Logan. 

BENNETT,  J.— The  basis  of  the  decree  of  the  oourt 
below  as  to  the  respective  allowances  to  the  defendants 
for  their  professional  services  appears  in  an  opinion 
filed'  by  the  court,  which  seems  to  have  been  accepted 
by  both  sides  as  findings  in  the  cau^e,  as  no  other  find- 
ings appear  in  the  record.  We  quote  from  these  find- 
ings : 

''Considering  all  of  the  circumstances  and  making 
due  allowance  for  the  time  that  the  trustees  might  have 
reasonably  considered  that  Mrs.  Stacy  was  solvent  and 
that  the  rent  could  be  obtained  from  her,  and  provid- 
ing amply  for  all  reasonable  delays  and  necessary  re- 
ductions in  rent,  I  am  of  the  opinion  that  they  lost  on 
this  account  at  least  $550,  for  which  they  should  ac- 
count in  this  suit.  *  *  The  fees  that  I  consider  were 
reasonable  to  be  allowed  for  professional  services  are 
the  following : 

''1.  In  the  first  oase  against  Mrs.  Stacy  for  rent 
wherein  $388.11  was  finally  recovered,  a  fee  of  $50  in 
the  Circuit  Court  and  $25  for  the  dismissal  of  the  ap- 
peal in  the  Supreme  Court 
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**2.  The  divorce  suit  of  Kiesendahl  v.  Baesendahl 
(Ganoe's  portion),  $250. 

'*3.  Rose  Kiesendahl  v.  Emil  Kiesendahl  (replevin 
action)  $50. 

**4.  Feary  Brothers  v.  Kiesendahl,  $20. 

'  *  5.  Boyden  v.  Kiesendahl,  $20. 

**6.  Prettyman  v.  Kiesendahl,  $10. 

^*7.  Burrill  matter,  $5. 

*  *  8.  Aplin  Restaurant  matter,  $10. 

**9.  Settlement  of  the  Jorgens  claim,  $25. 

**10.  Drawing  two  wills  for  E.^  Kiesendahl,  $30. 

'  *  11.  Baker  and  Ganoe,  Trustees,  v.  Stacy,  action  for 
$480  filed  December  15,  1915. 

**No  fees  should  be  allowed,  in  my  opinion,  except 
the  foregoing  to  either  trustee,  save  such  as  have  been 
heretofore  referred  to  and  approved." 

The  judge  in  the  court  below,  heard  the  evidence  in 
the  cause  and  saw  the  manner  of  the  witnesses  upon 
the  stand,  and  is  in  a  better  position  to  judge  of  the 
weight  of  their  testimony  than  we  can  possibly  be.  We 
do  not  see  any  reason  to  disturb  his  findings  upon  these 
allowances. 

1.  We  also  agree  with  the  court  below  that  the  de- 
fendants should  have  acted  with  more  promptness  and 
efficiency  in  collecting  and  securing  the  rents  from  the 
property.  Under  their  management  the  property  was 
running  constantly  behind,  and  it  was  only  a  question 
of  time  when  it  would  have  been  entirely  exhausted  and 
eaten  up  by  expenses.  We  think  the  court,  under  the 
circumstances,  very  properly  terminated  the  trust 

We  agree  also  that  $550  was  a  reasonable  allowance 
and  estimate  of  the  damages  which  the  plaintiffs'  es- 
tate suffered  by  reason  of  the  failure  of  the  defendants 
to  act  more  promptly  and  energetically.  In  reaching 
this  conclusion  we  have  taken  into  consideration  tiie  fact 
that  the  plaintiffs  themselves  were  pulling  and  hauling, 
and  more  or  less  embarrassing  the  defendants,  in  the 
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administration  of  their  trust.  Nevertheless,  we  think 
the  defendants  were  to  blame  themselves  in  the  matter. 

It  seems,  however,  that  the  court  below  in  its  decree 
overlooked  the  $250  which  it  had  allowed  to  Ganoe  in 
its  findings  as  a  fee  in  the  divorce  proceedings.  It 
seems  to  have  been  assumed  in  the  court  below  and  by 
all  the  parties  that  the  court  should  adjudicate  the 
amount  of  all  these  fees  and  claims.  Acting  upon  this 
assumption  we  think  the  defendant  Ganoe  should  have 
been  allowed  this  $250.  It  is  argued  upon  behalf  of 
the  defendant  Ganoe  that  this  allowance  should  have 
been  larger,  but  on  the  whole  in  view  of  all  the  circum- 
stances we  think  it  was  an  amply  suflScient  recompense 
for  his  services  in  the  divorce  matter. 

2,  3.  We  also  think  that  some  provision  should  be 
made  in  the  decree,  in  relation  to  the  $300  borrowed 
by  the  defen.dants  as  trustees  to  pay  the  taxes  and 
other  expenses  on  the  property,  and  the  $350  after- 
wards borrowed  to  buy  the  furniture  left  in  the  house 
by  Mrs.  Hanson,  and  to  buy  the  Stacy  judgment 
against  her,  under  which  that  property  might  be  levied 
upon  and  held.  We  think  the  defendants  acted  in  good 
faith  in  relation  to  these  matters  and  they  ought  not 
to  lose  the  money  they  put  up  for  the  benefit  of  the 
estate.  It  does  not  appear  clearly  from  the  record  in 
the  case  just  how  much  is  still  due  and  outstanding 
upon  these  notes,  nor  does  it  appear  satisfactorily 
whether  the  defendants  are  personally  liable  thereon. 
We  think  the  decree  should  provide  that  any  amount 
due  upon  these  notes,  which  has  not  already  been  paid 
out  of  the  trust  funds,  should  be  paid  or  the  defendants 
discharged  in  some  way  from  liability  before  plaintiflFs 
can  have  a  reconveyance  of  the  trust  properties.  The 
amount  due  to  the  defendants  for  their  services  ought 
also  to  be  paid  by  the  plaintiffs  before  a  reconveyance. 
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4.  It  is  urged  that  there  are  other  creditors  who  have 
an  interest  in  this  trust,  but  such  creditors  have  not 
been  made  parties,  nor  have  they  intervened  in  any 
way.  It  seems  that  the  property  of  plaintiffs  is  ample 
to  protect  all  the  rights  of  these  other  creditors, 
whether  the  trust  is  continued  or  terminated,  and  when 
the  trust  is  being  constantly  operated  at  a  loss,  we  do 
not  think  it  should  be  continued,  for  the  purpose  of 
securing  their  claims. 

The  decree  of  the  court  below  should  be  modified  by 
adding  $250  to  the  credit  of  the  defendant  H.  L.  Ganoe, 
thereby  giving  him  a  judgment  against  Emil  Kiesen- 
dahl  for  $166.49.  The  decree  also  should  be  modified 
by  making  the  reconveyance  of  the  property,  subject 
to  and  upon  a  satisfaction  of  the  note  given  by  the 
trustees  to  the  Northwestern  Bank  for  $300,  and  $350, 
respectively,  or  any  renewals  oif  the  same  after  allow- 
ing for  all  payments  which  have  been  made  thereon  out 
of  the  trust  fund. 

Under  the  circumstances  of  this  case  we  think 
neither  party  should  recover  costs  either  in  this  court 
or  in  the  court  below.  Modified. 

McBaiDs^  C.  J.,  and  Bean  and  Johns^  J  J.,  concur. 


▲rgned  at  Pendleton  October  27,  affirmed  Deeember  %  1919; 

LUN  V.  MAHAFFEY. 

(185  Pac.  746.) 

Trover  and  Conversion— Leasehold  Interest  not  Personal  Chattd. 

1.  A  leasehold  interest  in  a  building  for  a  five-year  term  was  not  a 
personal  chattel,  and  therefore  not  the  subject  of  trover. 

Pleading — Code  Requires  Concise  Statement  of  Facts. 

2.  The  Code  doe«  not  require  a  pleader  to  conform  his  statement  of 
facts  to  aaj  of  the  common-law  forms  of  actioni  a  complaint  eontain- 
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ing  a  plain  and  concise  statement  of  the  facts  constituting  the  cause 
of  action  being  sufficient. 

Ijandlord  and  Tenant — SuiBLCiency  of  Odmplaint  in  Action  for  Unlaw- 
fal  Ouster. 

9.  In  action  by  lessee's  assignee  against  lessor  for  damagea  for  un- 
lawful ouster,  complaint  held  sufficient. 

Pleading— Departure  in  Action  for  Unlawful  Ouster, 

4.  In  action  by  lessee's  assignee  against  leesor  for  unlawful  ouster, 
where  complaint  alleged  performance  of  requirements  of  lease  by  both 
plaintiff  and  her  assignee  in  possession,  reply  alleging  collusion  or  con- 
spiracy between  plaintiff's  assignee  and  lessor  in  order  to  enable  lessor 
to  terminate  lease,  being  inconsistent  with  complaint,  waa  a  departure 
tlkerefrom. 

Pleading—Depaxture  in  Action  for  Unlawful  Ouster. 

5.  In  action  for  unlawful  ouster  by  assignee  of  lease  against  lessor, 
where  complaint  alleged  absolute  performance  of  conditions  of  lease, 
reply  pleading  lessor's  wjaiveir  of  assignee's  nonperformance  of  condi- 
ditiona  of  lease  held  a  departure. 

Landlord  and  Tenant^Landlord's  Bight  to  Be-enter. 

6.  Where  lease  gave  lessor  right  to  re-enter  and  reposeesa  herself 
of  premises  upon  nonpayment  of  rent  within  10  days  siter  rent  shall 
become  due,  lessor's  re-entry  upon  premises  after  lessee's  assignee  had 
been  in  arrears  for  more  than  10  days,  and  after  forfeiture  had  been 
d'eclared,  did  not  entitle  assignee  to  damages  for  unlawful  ouster^  but 
would  have  justified  a  directed  verdict  for  defendant. 

From  Union:  John  W.  Knowles,  Judge. 

In  Banc. 

This  was  an  action  to  recover  damages  for  an  alleged 
unlawful,  ouster  of  plaintiff  from  certain  premises  to 
which  she  claims  the  right  of  possession  under  an  as- 
signment of  a  lease.  The  complaint  alleges  in  sub- 
stance that  on  October  5,  1918,  tiie  defendant,  Maggie 
D.  Mahaffey,  the  owlier  of  the  property,  leased  the 
premises  occupied  by  plaintiff  to  Margaret  Keiffer 
from  November  1,  1913,  to  December  31,  1919,  at  a 
monthly  rental  of  $50  until  January  1, 1919,  and  there- 
after at  a  rental  of  $60  per  month,  the  said  premises 
comprising  the  second  floor  of  the  Mahaffey  Building 
in  La  Grande,  Oregon;  that  on  August  7,  1915,  Mrs. 
Keiffer,  with  the  written  consent  of  defendant  Ma- 
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haffey,  assigned  said  lease  to  plaintiff,  who  went  into 
possession;  and  that  she  or  her  representatives   re- 
mained in  possession  until  April  1,  1918,  when  defend- 
ants wrongfully  ousted  plaintiff  and  her  representative 
therefrom  by  force,  and  still  wrongfully  and  unlaw- 
fully withhold  'the  possession  of  said  premises  to  plain- 
tiff's damage  in  the  sum  of  $1,200.    It  is  further  al- 
leged that  subsequent  to  said  lease,  plaintiff  and  her 
representatives  had  furnished  the  premises  as  a  room- 
ing-house and  were  using  the  second  floor  as  such  and 
the  remainder  of  the  leased  premises  for  store  purposes 
and  had  built  up  a  good,  paying  business  by  reason  of 
which  other  persons  were  anxious  to  obtain  the  prop- 
erty; that  on  February  4,  1918,  plaintiff  entered  into 
an  agreement  with  one  Sadie  Davis  whereby  the  lat- 
ter agreed  to  buy  and  plaintiff  to  sell  said  lease,  fur- 
niture, fixtures   and  goodwill   of   said  business  for 
$1,800,  payable  at  the  rate  of  $50  a  month;  and  that 
Sadie  Davis  went  into  possession  of  said  premises 
and  was  holding  and  operating  the  ^me  under  said 
option  to  buy  and  had  paid  $100  thereon  at  the  time 
she  was  ousted  from  said  premises,  and  was  promptly 
keeping  up  her  payments  under  such  option,  but  be- 
cause defendants  wrongfully  and  unlawfully  ousted 
plaintiff  and  her  representative  therefrom,  the  said 
Sadie  Davis  thereafter  threw  up  her  option  and  would 
no  longer  comply  with  the  same  or  any  part  thereof, 
to  plaintiff's  special  damage  in  the  sum  of  $1,200. 
The  plaintiff  states  that  her  special  damage  is  this, 
that  the  premises  were  especially  furnished  to  carry 
on  the  business  in  which  she  and  her  representative 
were  engaged ;  that  the  furnishings  were  not  of  greater 
value  than  $500,  but  when  left  therein  and  used  in  con- 
nection with  said  business,  were  of  the  value  of  $1,700, 
and  that  when  defendants  ousted  plaintiff  and  her  rep- 
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resentative  from  the  premises  they  wrongfully  con- 
verted all  the  property  therein  belonging  to  plaintiflf, 

including  the  business  and  goodwill  save  the  furnish- 
ings and  the  value  thereof,  in  said  sum  of  $500,  leaving 
a  net  damage  to  plaintiff  in  the  sum  of  $1,200. 

The  plaintiff  avers  that  she  and  Sadie  Davis  had 
complied  with  all  of  the  terms  of  said  lease  on  their, 
or  either  of  their,  parts  and  were  not  in  default  when 
said  ouster  was  made. 

There  is  a  further  allegation  to  the  effect  that  de- 
fendant Sargent  aided  and  abetted  defendant  Maggie 

Mahaffey  in  the  perpetration  of  the  wrongs  charged, 

and  the  prayer  is  for  damages  in  the  sum  of  $1,200.    , 

The  answer  admits  the  existence  of  the  lease  and  the 
assignment  thereof  from  Keiffer  to  plaintiff,  subject 
to  all  the  terms  and  conditions  of  the  original  lease,  but 
denies  the  allegation  of  wrongful  ouster  and  all  the 
other  averments  of  the  complaint  except  as  to  matter 
set  forth  in  the  separate  answer  and  defense. 

For  a  separate  answer  and  defense  defendants  set 
up  in  haec  verba  the  original  lease  from  Mahaffey  to 
Keiffer,  ia which  appeared  the  following  covenants: 

*'The  party  of  the  second  part  shall  not  sublet  said 
premises  or  any  part  thereof,  nor  take  in  any  partner, 
nor  make  any  alterations  or  repairs  to  the  said  prem- 
ises or  any  part  thereof,  without  the  written  consent  of 
the  party  of  the  first  part,  neither  shall  any  assignment 
of  this  lease  be  made  without  the  written  consent  of 
the  party  of  the  first  part  thereto. 

''Sho:uld  the  party  of  the  second  part  violate  any 
of  the  conditions  herein  contained,  or  should  the  party 
of  the  second  part  be  in  arrears  in  the  payment  of  rent 
for  a  period  exceeding  ten  days,  the  party  of  the  first 
part  or  her  legal  representatives,  may  at  once  declare 
this  lease  forfeited,  and  may  at  once  re-enter  and  re- 
possess herself  of  the  said  premises,  as  of  her  former 
estate  therein,  forcibly  if  necessary,  without  in  any 
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manner  being  deemed  guilty  of  trespass,  or  waiving 
any  rights  for  the  collection  of  any  arrearages  of 
rent/^ 

It  is  then  alleged  that  on  August  7,  1915,  Keiflfer, 
with  the  written  consent  of  defendant  Mahaffey,  as- 
signed the  lease  to  plaintiff,  subject  to  all  the  terms 
and  conditions  of  the  original  agreement. 

It  is  next  alleged  that  on  March  12, 1918,  the  rent  for 
the  month  of  March  was  not  paicf  by  plaintiff,  although 
it  was  due  and  payable  on  March  1st,  and  was  in  ar- 
rears on  March  12th;  that  by  the  terms  of  the  lease 
plaintiff  was  in  default  and  the  lease  forfeited  by  rea- 
son of  nonpayment  of  rent,  and  that  thereupon  defend- 
ant Mahaffey  exercised  her  option  and  declared  the 
lease  forf eited,  and  re-entered  and  took  possession  of 
the  premises. 

The  answer  charges  that  the  plaintiff,  without  the 
knowledge  or  consent  of  the  lessor,  contracted  to  and 
did  sublet  the  premises  to  one  Sadie  Davis,  in  viol6,tion 
of  the  terms  of  her  agreement,  and  thereby  forfeited 
her  lease,  whereupon  defendant  Mahaffey  declared  the 
lease  forfeited  and  re-entered  and  took  possession  of 
the  premises.  It  is  further  alleged  that  on  March  12, 
1918,  defendant  Sargent  as  the  attorney  and  agent  of 
defendant  Mahaffey,  sent  the  following  notice  to  plain- 
tiff, which  was  duly  received  by  her  on  March  13, 1918. 

''La  Grande,  Oregon,  March  12th,  1918. 
''Mrs.  Zellah  May  Lun, 

"North  Powder,  Oregon, 
"Madam: 

"You  are  hereby  notified  that  the  lease  on  the  second 
floor  of  the  Mahaffey  Building  and  the  north  store- 
room of  said  building  and  middle  basement  thereof, 
held  by  you  as  assignee  of  Margaret  E.  Keiffer,  is 
hereby  terminated,  for  the  reason  that  the  rent  is 
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more  than  ten  days  in  arrears,  and  the  lease  has  been 
otherwise  violated. 

*'Yonrs  truly, 

'*W.  B.  Sargbnt, 
**  Agent  and  Attorney  for  Maggie  D.  Mahaflfey.** 

Plaintiff  replied,  admitting  the  existence  and  terms 
of  the  lease  and  the  assignment  by  Keiffer,  the  fact 
that  Sargent  was  the  agent  of  Mahaffey,  and  Ihe  send- 
ing and  receipt  of  the  notice  of  forfeiture.  The  reply 
denies  all  other  matter  in  the  answer  and  contains  the 
following  affirmative  allegations: 

**That  the  rental  under  the  lease  mentioned  in  said 
answer  and  for  several  months  prior  to  the  month  of 
March,  1918,  had  been  paid  by  the  said  Sadie  Davis 
mentioned  in  said  answer  under  her  option  to  purchase 
the  said  rooming-house  business,  as  described  in  the 
complaint  herein  and  the  lease  thereon;  and  had  for 
several  months  prior  to  and  including  the  said  month 
of  March,  1918,  occupied  said  leased  property  and  had 
operated  and  run  the  same  solely  by  herself  for  said 
time  with  full  knowledge  and  consent  of  defendants, 
and  without  any  objection  in  her  so  doing  under  the 
aforesaid  option  from  said  defendants  or  either  of 
them  or  at  all ;  that  for  said  several  months,  including 
the  month  of  March,  1918,  the  said  rentals  were  all 
tendered  within  the  time  called  for  in  said  lease,  and 
were  all  paid  during  each  month  to  said  defendants  by 
the  said  Sadie  Davis  under  her  option  as  aforesaid, 
and  said  rentals  were  accepted  by  defendants  therefor. 

*'That  during  all  the  times  mentioned  in  the  last 
paragraph  above,  the  defendants  resided  in  the  city 
of  La  Grande,  Oregon,  and  the  defendant  Maggie  D. 
Mahaffey  on  the  lower  floor  of  said  Oregon  rooming 
house,  and  by  reason  of  the  premises  has  waived  any 
right  to  object  to  said  occupation  of  said  premises  by 
the  said  Sadie  Davis  under  her  option  aforesaid.  *  * 

**That  one  Sadie  Davis,  now  Sadie  Johnson,  con- 
spired and  colluded  with  defendants  to  terminate  the 
lease  set  out  in  the  answer  herein,  by  which  collusion 
defendants  were  to  rent  said  premises  to  one  Roberts, 
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who  was  to  hold  the  same  and  did  hold  the  same  in 
trust  for  said  Sadie  Johnson,  and  defendants  were  to 
receive  $70  instead  of  $60  monthly  rentals,  and  said  de- 
fendants were  to  and  did  evict  plaintiff  from  said 
leased  premises,  by  which  plaintiff  was  thereafter 
forced  to  sustain  the  loss  and  damage  as  mentioned  in 
her  complaint  and  the  same  was  done  for  the  purpose 
and  intent  of  unlawfully  accomplishing  the  objects  and 
purpose  above  stated  and  by  reason  thereof  did  accom- 
plish the  same.'' 

The  defendants  demurred  to  the  separate  matter  set 
forth  in  the  reply,  on  the  ground  that  (1)  it  did  not 
state  facts  sufficient  to  constitute  a  defense;  (2)  the 
facts  stated  did  not  constitute  a  waiver;  and  (3)  it  was 
a  departure  from  the  cause  of  action  stated  in  the  com- 
plaint The  demurrer  was  sustained  and  the  cause 
came  on  for  trial. 

Exceptions  were  siaved  to  numerous  objections  to  in- 
structions given  by  the  court  and  to  the  refusal  of  th^ 
court  to  give  others  requested  by  plaintiff,  but  in  our 
view  of  the  issues  these  objections  become  immaterial. 
At  the  conclusion  of  plaintiff 's.  testimony  a  motion  for 
nonsuit  on  behalf  of  Sargent  was  allowed.  The  jury 
returned  a  verdict  for  defendant  Mahaffey  and  plain- 
tiff appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  B.  Mownt. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  R.  J.  Green  and  Mr.  W.  B.  Sargent,  with  an  oral 
argument  by  Mr.  Green. 

McBRIDE,  C.  J. — There  is  an  interesting  discussion 
in  the  briefs  of  counsel  as  to  whether  this  is  an  action 
in  trover  or  on  trespass.  We  think  the  distinction  of 
little  consequence,  although  the  complaint  lacks  many 
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of  the  elements  of  an  action  of  trover  and  none  of  those 
which  are  required  in  an  action  of  trespass. 

The  gist  of  the  controversy  here  is  the  unlawful 
entry  upon  the  premises  of  plaintiff,  ousting  her  there- 
from and  withholding  possession  from  her.  The  re- 
moval of  the  plaintiff's  goods  to  another  place  is 
merely  aggravation  of  the  trespass. 

' '  Trover ' '  is  defined  by  Bouvier  to  be : 

*'A  form  of  action  which  lies  to  recover  damages 
against  one  who  has  without  right  converted  to  his  own 
ua0  the  goods  or  personal  chattels  in  which  the  plain- 
tiff has  a  general  or  special  property.** 

1-3.  Plaintiff's  leasehold  interest  in  the  building  was 
not  a  "personal  chatfeP*  and  therefore  not  the  subject 
of  trover.  However,  the  distinctions  argued  by  coun- 
sel are  not  material  here,  as  it  was  never  the  intent  of 
our  Code  to  require  a  pleader  to  conform  his  statement 
of  facts  to  any  of  the  common-law  forms  of  action.  If 
his  complaint  contains  '  *  a  plain  and  concise  statement 
of  the  facts  constituting  his  cause  of  action, '  *  it  is  suffi- 
cient, although  it  may  sound  partly  in  trover  and 
partly  in  trespasis.    The  complaint  here  is  sufficient. 

4.  The  first  error  alleged  is  the  action  of  the  court  in 
sustaining  the  demurrer  to  plaintiff 's  further  and  sepa- 
rate reply.  The  complaint  alleged  performance  of  all 
the  requirements  of  the  lease,  both  by  the  plaintiff  and 
by  Sadie  Davis,  her  optionee  or  assignee  in  possession, 
and  a  wrongful  and  unlawful  ouster  of  both  by  defend- 
ants; the  reply  alleges  a  collusion  or  conspiracy  be- 
tween Sadie  Davis  and  the  defendants  in  the  trespasses 
and  wrongs  of  defendants,  in  order  to  enable  the  de- 
fendants to  terminate  the  lease  and  make  a  new  con- 
tract with  herself.  In  the  complaint  Sadie  Davis  was 
held  out  as  a  oo-victim  with  plaintiff  of  the  wrongful 
acts  of  the  defendants.    In  the  reply  she  was  held  out 
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as  a  conspirator  with  defendants  in  their  alleged 
nefarious  scheme  to  injure  plaintiff.  In  this  particu- 
lar the  reply  is  inconsistent  with  the  complaint,  consti- 
tutes a  departure,  and  as  such  was  vulnerable  to  the 
objection  made. 

5.  The  same  is  true  as  to  the  waiver  attempted  to 
be  pleaded  in  the  further  and  separate  reply.  As  be- 
fore remarked,  the  complaint  proceeded  upon  the  basis 
of  absolute  performance  and  it  was  inconsistent  with 
that  theory  to  plead  a  waiver  of  performance,  or  a 
waiver  of  any  of  the  conditions  of  the  lease.  The  con- 
ditions under  which  Sadie  Davis  was  permitted  to 
occupy  the  premises  were  as  much  a  necessary  part 
of  plaintiff's  complaint  as  was  the  fact  that  Mrs. 
Mahaffey  consented  in  writing  to  the  assignment  of 
the  lease  from  Keiffer  to  plaintiff.  If  the  allegations 
of  the  complaint  are  true,  Davis  never  had  possession 
except  as  the  representative  of  plaintiff.  Her  posses- 
sion would,  upon  the  theory  of  the  complaint,  be  plain- 
tiff's possession  and  an  ouster  of  her  would  be  an 
ouster  of  plaintiff. 

The  plea  is  clearly  a  departure.  The  plaintiff  says 
in  substance  by  her  complaint,  *'I  performed  and  kept 
all  the  conditions  of  the  lease.''  By  her  separate  re- 
ply she  says: 

* '  If  I  did  not  perform  the  conditions  of  the  lease  as 
to  subletting,  or  by  assigning  it,  such  coi;idition  was 
waived. ' ' 

In  6  Ency.  PL  &  Pr.,  page  462,  quoted  in  defendants' 
brief,  it  is  said : 

* '  Performance,  and  excuse  for  nonperformance,  are 
two  distinct  matters,  and  a  party  must  aver  with  cer- 
tainty upon  which  one  he  depends.  Where  the  decla- 
ration or  complaint  avers  performance,  and  to  a  plea 
of  nonperformance  there  is  a  replication  or  reply  of 
excuse  for  nonperformance,  there  is  a  departure." 
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Such  is  the  holding  in  this  state.  Tn  Waller  v.  City 
of  New  York  Ins.  Co.,  84  Or.  284  (164  Pac.  959),  Mr. 
Justice  Burnett  states  the  rule  as  follows : 

*'It  is  a  rule  of  pleading  in  this  state  that  where  the 
plaintiff  relies  upon  a  contract  he  must  show  full  per- 
formance on  his  part  or  else  some  valid  excuse,  as  an 
example  of  which  latter  waiver  may  be  classed,  and 
that  all  this  must  appear  in  his  complaint.  In  other 
words,  the  plaintiff  must  state  his  whole  cause  of  action 
and  all  the  grounds  thereof  in  his  first  pleading.  He 
cannot  aver  there  that  he  has  fully  complied  with  the 
contract  and,  when  charged  in  the  answer  with  short- 
comings in  that  respect,  shift  his  ground  in  his  reply 
and  show  that  the  omissions  stated  by  the  defendant 
were  waived  by  it,  thus  excusing  the  plaintiff  from  per- 
formance. * ' 

The  practice  thus  condemned  is  precisely  what  was 
attempted  in  the  further  separate  reply. 

6.  This  leaves  plaintiff's  case  in  this  position:  She 
comes  into  court  pleading  full  performance  of  all  the 
conditions  of  the  lease,  including  payment  of  the  stip- 
ulated rent  not  later  than  March  12th,  when  the  whole 
competent  testimony  on  this  subject  shows  that  rent 
was  not  paid  or  tendered  until  after  the  time  for  pay- 
ment had  expired  and  a  forfeiture  had  been  declared. 
"Whatever  errors  may  have  crept  into  the  case,  these 
facts  settled  the  contention  in  favor  of  defendants 
and  in  themselves  would  have  justified  a  directed  ver- 
dict in  their  favor.  This  view  renders  it  unnecessary 
to  discuss  the  question  as  to  the  effect  of  Mrs.  Mahaf- 
fey's  written  consent  to  the  assignment  of  the  lease 
from  Mrs.  Keiffer  to  plaintiff,  which  has  been  so  ably 
presented  by  counsel  for  plaintiff. 

The  judgment  is  affirmed*  IAtfirmbd. 
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Argued  at  Pendleton  October  28t1i,  affirmed  December  9|  1919. 

STATE  V.  CRAIG.  ' 

(185  Pac.  764,) 

Perjury— Oath  Before  Comity  Assessor. 

1.  Perjury  cannot  be  predicated  on  false  list  of  taxable  property 
sworn  to  before  county  assessor,  sinoe  assessor  is  not  authorised  by 
Section  SfiOl,  L.  O.  L,  as  amended  by  Laws  of  1913,  Chapter  184,  Sec- 
tion 4,  or  an/  other  statute,  to  administer  oath;  authority  to  admin- 
ister oath  being,  in  every  instance,  expressly  given  (Section  889, 
L.  O.  Tm),  and  not  left  to  implication. 


Taxation — Statute  Oivlng  Assessor  Authority  to  Administer  Oath 
pealed. 

2.  Act  of  1854  (Deedy's  Code,  c.  2,  §  S;  B.  &  C.  Comp.,  S  3059), 
requiring  the  assessor  to  swear  every  person  subject  to  taxation,  was 
expressly  repealed  by  Laws  of  1907,  Chapter  268,  Section  39. 

Oath — ^Assessor  has  No  Authority  to  Admislster  Oath* 

3.  There  is  no  law  upon  the  statute  books  of  Oregon  authorizing 
assessor  to  administer  oath. 

From  Wallowa:  John  W.  Knowles,  Judge. 

In  Banc. 

In  this  case  the  defendant  was  indicted  for  the  crime 
of  perjury,  committed  by  falsely  and  corruptly  making 
oath  to  the  correctness  of  the  list  of  his  taxable  prop- 
erty in  Wallowa  County  for  the  year  1918.  The  indict- 
ment, which  seems  in  proper  form,  states,  among  other 
matters,  that  C.  H.  Allen  was  the  county  assessor  and 
as  such  called  upon  the  defendant  to  furnish  a  list  con- 
taining a  true  account  of  all  his  personal  property  in 
Wallowa  County  subject  to  taxation,  and  that  he  fur- 
nished a  list  purporting  to  be  such  and  swore  to  the 
same  before  said  C.  H.  Allen,  who  was  duly  authorized 
to  administer  said  oath.  Other  allegations  sufficiently 
charge  perjury  if  by  law  the  county  assessor  is  author- 
ized to  administer  an  oath.  The  defendant  demurred 
to  the  indictment  and  the  demurrer  being  sustained,  the 
state  appeals.  Affibmed. 


/ 
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For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  FairchUd,  District  Attorney. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  W.  Sheahan. 

McBEIDE-,  C.  J. — 1.  It  requires  no  citation  of  au- 
thorities to  show  that  perjury  cannot  be  predicated 
upon  a  false  oath  taken  before  an  officer  or  person 
not  authorized  by  law  to  administer  it. 

Section  3591,  L.  0.  L,,  as  amended  by  Section  4  of 
Chapter  184,  General  Laws  of  1913,  omitting  matters 
not  relevant  here,  is  as  follows : 

'^ Owner  to  furnish  lists  and  values:  Penalty  for  re- 
fusal. Every  assessor  shall  require  every  person  lia- 
ble to  be  taxed  in  his  county  and  to  be  assessed  by  him 
•  •  to  furnish  such  assessor: 

'*1.  A  list  of  all  the  real  estate  of  such  person,  *  * 
situate  in  his  county  and  liable  to  taxation.  *  *   ; 

'*2.  A  list  of  all  the  personal  property  of  such  per- 
son, •  •  liable  to  taxation  in  his  county  *  *  ; 

**The  assessor  shall  require  such  person  *  *  to 
make  oath  that,  to  the  best  of  his  knowledge  and  belief, 
such  list,  whether  of  real  or  personal  property,  or  of 
both,  contains  a  full  and  true  account  of  all  the  real 
and  personal  property,  or  both,  or  of  any  interest 
therein,  of  such  person  *  *  liable  to  be  taxed  in  said 
county,  and  the  true  cash  value  of  such  real  or  personal 
property,  or  both,  and  of  the  several  parcels  or  items 
thereof.  Should  any  such  person  *  *  when  so  re- 
quired, refuse  to  furnish  such  list  of  real  or  personal 
property,  with  the  true  cash  value  or  values  thereof, 
or  to  swear  to  the  same  when  required  to  do  so  by  the 
assessor,  such  person,  *  *  shall  forfeit  and  pay  to  the 
assessor,  for  the  use  of  the  county,  *  *  Should  any 
such  person,  *  *  when  so  required,  refuse  to  furnish 
and  to  swear  to  any  such  list,  the  assessor  shall  ascer- 
tain the  taxable  property  of  such  person,  •  •  and  shall 
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appraise  the  same  from  the  best  information  to  be  de- 
rived from  other  sources.** 

While  the  above-quoted  section  provides  that  the  as- 
sessor shall  ** require*'  the  person  making  the  list  to 
swear  to  its  correctness,  we  find  no  indication  as  to  who 
is  to  administer  the  oath. 

By  Section  889,  L.  0.  L.,  it  is  provided  that  every 
court,  judge  of  a  court,  justice  of  the  peace  or  notary 
public,  is  authorized  to  administer  oaths  generally,  and 
other  persons  in  the  particular  case  authorized. 
Among  the  persons  so  particularly  authorized  we  find 
county  clerks,  sheriffs  upon  trials  before  a  sheriff's 
jury;  county  surveyors  upon  road  survey  proceedings, 
coroners,  upon  inquest  proceedings,  and  many  other  in^ 
stances  of  like  character,  but  in  each  instance  the  au- 
thority is  expressly  given  and  not  left  to  conjecture  or 
implication. 

It  does  not  follow  by  necessary  implication  that  be- 
cause the  assessor  is  directed  to  require  a  taxpayer  to 
furnish  him  a  written  statement  under  oath  of  his  per- 
sonal property,  that  such  statement  must  be  sworn  to 
before  him.  Indeed  it  is  neither  practicable  or  cus- 
tomary for.  the  assessor  to  personally  visit  every  per- 
son in  his  county  and  personally  demand  of  him  the  list 
required  by  law.  The  usual  custom  in  the  large  coun- 
ties is  for  the  assessor  to  mail  to  each  taxpayer  a 
printed  form  with  directions  to  fill  it  out  properly  and 
return  it.  If  required  by  the  assessor,  he  must  return 
it  verified  by  his  oath,  administered  by  any  person  au- 
thorized to  administer  oaths. 

2.  From  1854  until  1907  there  was  upon  the  statute 
book  an  express  provision  requiring  the  assessor  to 
* '  swear  every  person  subject  to  taxation  to  give  a  true 
account  of  his  or  her  property,  according  to  the  best  of 
his  or  her  knowledge  or  belief":  Deady's  Code,  §3, 
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Chap.  2,  p.  628 ;  B.  &  C.  Comp.,  §  3059.  This  provision 
was  expressly  repealed  by  Section  39  of  Chapter  268, 
Gen.  Laws  1907. 

It  is  not  conceivable  that  the  legislature  would  repeal 
/  an  express  law  commanding  the  assessor  to  administer 
the  necessary  oath,  if  it  was  the  legislative  intent  that 
he  should  continue  to  administer  it.  From  this  re- 
peal and  subsequent  legislation,  we  are  of  the  opinion 
that  it  was  the  intent  of  the  legislature  to  authorize  the 
assessor  to  demand  of  any  taxpayer  a  sworn  list  of  his 
property ;  but  that  it  was  not  the  intent  to  require  or 
authorize  him  to  visit  the  taxpayer  personally  to  ad- 
minister the  oath. 

3.  There  is  in  every  precinct  in  this  state  a  justice 
of  the  peace  who  can  conveniently  perform  that  duty, 
and  in  addition  there  ai:e  usually  notaries  public  whose 
services  can  be  conveniently  obtained.  These  con- 
siderations possibly  prompted  the  repeal  of  this  pro- 
vision of  the  act  of  1854^  by  the  legislature  of  1907. 
Be  this  as  it  may,  the  provision  was  repealed  and  there 
is  not  now  upon  the  statute  books  any  law  authorizing 
the  assessor  to  administer  an  oath. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 


Motion  to  diBmiss  appeal  filed  November  13,  allowed  December  19, 

1919. 

STATE  EX  Eel.  v.  BEMEOSE. 

(185  Pac.  76«.i 

Appeal  and  Error— Entry  in  Court  Jonmal  Evidence  of  Notice  of 
Appeal  in  Open  Court. 

1.  Under  Section  550,  L.  O.  L.,  as  amended  by  Gen.  Laws  of  1913, 
page  617,  Section   1,  requiring  entry  in   the   court  journal   of   no- 
tice of  appeal,  when,  given  in  open  courts  such  entry  constitutes  tlie 
94  Or.  —20 
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only  proof  admissible  of  the  giving  of  such  notice,  being  equivalent 
to  the  proof  orretom  made  upon  written  notice  served  in  the  usual 
manner. 

Appeal  and  Ezror — Statutory  Metliod  to  be  Strictly  Pnrsned. 

2.  The  right  of  appeal  being  statutory,  the  method  prescribed  by 
statute  must  be  strictly  pursued. 

From  Lincoln :  James  W.  Hamilton,  Judge. 

In  Banc. 

Motion  to  dismiss  appeal  allowed. 

Appeal  Dismissed. 

Mr.  G.  E.  Hawkins,  District  Attorney,  and  Messrs. 
McFadden  &  Clarke,  for  the  motion, 

Mr.  B.  F.  Jones,  contra. 

MoBEIDE,  C.  J. — This  is  a  motion  to  dismis?  an  ap- 
peal. 

1.  There  was  a  proceeding  to  oust  the  defendant 
from  the  office  of  school  director  of  District  No.  27, 
Lincoln  County,  and  a  decree  adjudging  that  he  was 
not  elected  to  said  office  and  declaring  the  same  vacant. 
No  written  notice  of  appeal  was  ever  served  and  there 
is  no  record  in  the  journal  of  the  court  that  any  notice 
of  appeal  was  given  in  open  court.  The  undertaking 
on  appeal  recites  that  notice  was  given  in  open  court 
but  as  before  stated,  the  journal  is  silent  on  that  sub- 
ject. 

Section  550,  L.  0.  L.,  as  amended  by  Section  1,  Chap- 
ter 319,  Gen.  Laws  of  1913,  provides  that  when  notice 
of  the  appeal  is  given  in  open  court, ' '  such  notice  shall 
thereupon,  by  order  of  the  court  or  judge  thereof,  be 
entered  in  the  journal  of  the  court.'' 

2.  This  entry  constitutes  the  only  proof  admissible 
of  the  giving  of  such  notice,  and  is  equivalent  to  the 
proof  or  return  made  upon  a  written  notice  served  in 
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the  usual  manner.  The  object  of  the  requirement  is 
to  secure  certainty  as  to  the  giving  of  the  notice  and 
to  have  proof  of  it  made  a  matter  of  record  at  the  time 
instead  of  leaving  the  matter  to  the  uncertain  memory 
of  the  parties.  An  appeal,  being  a  statutory  right,  the 
method  prescribed  by  statute  must  be  strictly  pursued  : 
Donart  v.  Stewart,  63  Or.  76  (126  Pac.  608) ;  Lems  v. 
Chamberlain,  61  Or.  150  (121  Pac.  430) ;  Baskin  v. 
Marion  County,  70  Or.  363  (141  Pac.  1014),  and  cases 
there  cited. 

It  follows  that  the  appeal  must  be  dismissed,  and  it 
is  so  ordered  Appeal  Dismissed. 


Motion  to  dismiss  eppeal  filed  May  3,  overniled  May  20,  argaed  on  the 
merits  October  29,  affirmed  December  16,  1919. 

PAEMAN  V.  PAEMAN. 

(180  Pac.  906;  185  Pac.  922.) 

Divorce— Appeal— Notice  of  Appeal — Serylce  upon  District  Attorney. 

1.  In  divorce  suit,  where  district  attorney  was  not  served  with  sum- 
mons, but  personally  appeared,  and  his  appearance  was  noted  in  the 
record  at  the  trial,  an  appeal  could  be  taken  from  the  decree  ren- 
dered without  serving  him  with  notice  of  appeal,  since  his  appear- 
ance, though  it  conferred  jurisdiction,  did  not,  in  absence  of  some 
motion  or  other  pleading  filed  by  him,  confer  upon  state  any  right  to 
be  hecurd  further  in  the  case. 

ON  THE  MEBIT8. 

Divorce— Untidiness  of  Wife  not  Olruelty. 

2.  Where  defendant  wife  bore  six  children  during  the  10  years  of 
her  married  life  ejid  did  most  of  the  cooking  and  housework  for  her 
husband  and  the  hired  men  on  his  large  ranch,  her  untidiness  was  not 
ground  for  divorce,  as  cruel  and  inhuman  treatment. 

[As  to   habits   or   conduct   of  epouse  as   cruelty   wiarranting 
divorce,  see  note  in  Ann.  Oas.  1918B,  480.] 

Divorce — Charge  of  Infidelity  Clmelty. 

3.  Defendant's  wife's  intimation  to  plaintiff  husband-  that  he  had 
bedn  guilty  of  improper  conduct  with  another  woman  held  not  cruel 
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ftnd  inhniiiaii  eondnet  warrantuig  divoree,  she  having  had  resaonabid 
grounda  for  suapicion. 

Evidence—^ndidal  Notice  Taken  of  Nenrons  Condition  Attending 
Ftegnancy.  ^ 

4.  It  is  a  well-known  fact  that  in  a  condition  of  advanced  preg- 
nancy women  are  more  aensitive  and  more  suspicioua  than  they  are  at 
other  times. 

DiYorce— Evidence  Insoffleient  to  Show  Omti  and  Tnhwman  Treatment 
by  Wife. 

5.  Hu8l>and  held  not  entitled  to  divorce  for  emel  and  inhuman 
treatment. 

From  Wheeler:  Fbed  W.  Wilson,  Judge, 

In  Banc 

This  is  a  suit  for  divorce.  The  district  attorney 
was  not  served  with  summons,  but  personally  ap- 
peared, and  his  appearance  was  noted  in  the  record  at 
the  trial.  There  was  a  decree  dismissing  the  suit,  and 
plaintiff  appeals.  The  district  attorney  was  not 
served  with  notice  of  the  appeal,  and  defendant  moves 
to  dismiss  the  appeal  for  that  reason.       Overbitlbd. 

Messrs.  Kimball  d  Ringo,  for  the  motion. 

Messrs.  AngeU  <&  Fisher,  contra. 

PER  CUEIAM.— 1.  In  De  Foe  v.  Be  Foe,  88  Or. 
549  (169  Pac.  128,  172  Pac.  980),  this  court,  speaking 
of  the  appearance  of  a  district  attorney  without  ser- 
vice of  summons,  or  filing  any  pleading,  sftid : 

**  While  such  appearance  of  the  district  attorney 
confers  jurisdiction,  it  does  not  in  the  absence  of  some 
motion  or  other  pleading  filed  by  him,  confer  upon  the 
state  any  right  of  appeal,  or  any  right  to  be  heard  fur- 
ther in  the  case,**  etc. 

We  still  adhere  to  this  statement  of  the  law,  and 
the  motion  to  dismiss  will  be  overruled. 

OVEBBXJLBD. 
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AiBnned  December  16,  1919. 

On  the  Mebits. 

(185  P&c  922.) 

The  plaintiff  and  defendant  were  married  at  Con- 
don, Oregon,  on  October  3,  1907,  and  lived  together 
as  man  and  wife  until  about  September,  1917.  Dur- 
ing that  time  six  children  were  born  to  the  plaintiff 
and  defendant,  four  of  them  still  living  and  two  were 
bom  dead.  During  the  first  years  of  their  married 
life  the  plaintiff  and  defendant  seemed  to  have  got- 
ten along  moderately  well.  There  was*  perhaps  some 
bickering  and  disagreement,  but  probably  not  more 
than  often  occurs  in  the  marriage  relation.  During 
the  last  year  or  two,  however,  there  was  more  serious 
quarreling  and  at  the  time  of  their  separation  it  seems 
to  have  been  mutually  agreed  that  the  defendant 
should  remove  with  two  of  the  children  to  Portland, 
while  the  plaintiff  should  remain  at  their  home,  which 
was  then  in.  Wheeler  County. 

The  divorce  is  sought  by  the  plaintiff  on  the  grounds 
of  alleged  cruel  and  inhuman  treatment.  It  is  claimed 
that  during  their  entire  married  life  the  defendant 
was  a  poor  housekeeper — extravagant  in  the  manage- 
ment of  the  house — and  untidy  in  her  person  and  in 
her  manner  of  housekeeping  and  in  the  taking  care  of 
the  children,  and  that  she  was  also  of  a  jealous  and 
nagging  disposition.  It  is  also  alleged  that  just  prior 
to  the  separation  she  falsely  accused  the  defendant  of 
improper  relations  with  another  woman. 

The  defendant  claims  that  her  removal  to  Portland 
was  temporary  and  that  she  never  did  agree  to  a  final 
and  permanent  separation.  ^  r 
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Shortly  after  her  removal  to  Portland,  however,  she 
and  plaintiff  executed  an  agreement  for  a  division  of 
the  property,  by  which  she  was  to  receive  $5,000,  and 
he  was  to  have  the  remainder  of  the  property  they 
had  accumulated  during  their  marriage,  and  shortly 
afterwards  the  $5,000  was  actually  paid  over  by  the 
plaintiff  to  the  defendant. 

There  was  nothing  in  the  contract  in  relation  to  the 
separation  of  the  parties,  and  it  had  no  relation  to  the 
divorce.    It  is  provided  therein : 

*'It  is  understood  and  agreed  however  that  in  the 
^vent  a  decree  of  divorce  is  not  granted,  this  prop- 
erty adjustment  shall  be  binding  and  shall  have  the 
same  force  and  effect  as  though  a  decree  should  be 

granted. ' ' 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Angell  d  Fisher,  with  an  oral  argument  by 
Mr.  Homer  D.  Angell. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Kimball  <&  Ringo,  with  an  oral  argument  by 
Mr,  Ernest  R.  Ringo. 

BENNETT,  J.— The  court  below  came  to  the  con- 
elusion  that  the  testimony  on  behalf  of  plaintiff  was 
too  weak  to  sustain  a  decree  for  a  divorce,  and  in  this 
we  concur. 

2.  The  evidence  in  the  case  seems  to  strongly  sup- 
port the  contention  of  the  plaintiff,  that  the  defendant 
was  at  least  at  times  somewhat  untidy  in  her  house- 
keeping and  in  caring  for  the  children  and  herself,  but 
we  think  that  such  untidiness  under  the  circumstances 
would  not  be  a  just  cause  for  a  dissolution  of  the  mar- 
riage bonds. 
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When  plaintiff  and  defendant  were  married  it  is 
conceded  by  all  parties  that  defendant  was  inexperi- 
enced in  household  matters.  During  the  ten  years  of 
her  married  life  with  the  plaintiff,  she  bore  the  plain- 
tiff six  children,  so  that  they  were,  on  an  average,  only 
a  little  more  than  eighteen  months  apari;.  It  follows 
that  there  was  only  a  small  portion  of  the  time  when 
she  was  not  either  carrying  an  unborn  child  or  nurs- 
ing that  child  and  recovering  from  the  illness  of  child- 
birth. The  plaintiff  was  running  a  large  ranch,  and 
had  more  or  less  hired  men  about  the  place  all  the 
time,  and  at  some  seasons  of  the  year  a  considerable 
number.  During  a  good  part  of  the  time  the  defend- 
ant did  the  work,  for  the  household,  although  she  gen- 
erally had  help  when  there  were  a  large  number  of 
men.  However,  it  was  no  slight  task  at  any  time  for 
a  woman  to  keep  house,  cook  for  her  husband  and 
what  men  there  were  upon  the  place,  and  take  care  of 
her  numerous  small  family.  With  such  frequent  in- 
creases in  the  family  and  the  accompanying  aggra- 
vations and  disabilities  it  must  have  been  a  very 
severe  trial.  Under  such  circumstances  it  would  not 
be  strange  if  her  housekeeping  was  not  of  the  best, 
or  if  her  children  or  herself  sometimes  were  neglected 
in  their  personal  appearance  and  condition. 

No  doubt  this  was  sometimes  annoying  to  the  plain- 
tiff, who  seems  to  have  been  a  man  of  rather  unusual 
neatness,  but  he  should  have  remembered  that  he  was 
as  much  responsible  as  his  wife  for  the  rapid  increase 
of  the  family,  and  the  resulting  conditions  to  her 
health. 

People  marry  in  this  world  for  ** worse *'  as  well  as 
for  ** better,"  and  it  is  not  often  in  the  marriage  re- 
lation that  both  parties  do  not  find  much  in  the  way 
of  fault  in  the  other  party  which  they  had  not  expected 
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and  whioih  they  must  bear  with  patience  what  they 
cannot  better  by  love  and  affection.  We  think  there 
was  nothing  in  the  habits  or  conduct  of  the  defendant 
in  this  regard,  which  even  approximated  **  cruel  and 
inhuman  treatment,**  as  defined  by  the  authorities. 

3.  The  most  serious  matter  complained  of  by  the 
plaintiff  is  the  charge,  or  intimation,  on  the  part  of 
the  defendant,  that  the  plaintiff  had  been  guilty  of 
improper  conduct  with  Mrs.  Wineberg^r.  It  seems 
that  a  month  or  two  before  the  separation,  the  defend- 
ant came  downstairs  one  night  after  putting  the 
children  to  bed,  and  while  she  was  in  the  living-room, 
the  plaintiff  came  out  of  the  dining-room  in  his  stock- 
ing feet,  carrying  his  shoes.  Mrs.  Wineberger's 
room  opened  off  of  the  dining-room  at  the  left  of  the 
door  as  one  came  from  the  dining-room  to  the  living- 
room.  The  kitchen  and  bathroom  also  opened  off 
from  the  dining-rootn,  and  the  door  from  the  dining- 
room  to  the  kitchen  was  almost  directly  opposite  the 
door  from  the  dining-room  to  the  living-room. 

The  plaintiff  claims  he  had  been  through  the  dining- 
room  into  the  kitchen  to  get  a  drink  before  going  to 
bed;  but  the  defendant  claims  that  from  where  she 
fetood,  she  could  see  right  through  to  the  kitchen  door; 
and  that  plaintiff  did  not  come  out  of  that  door,  but 
that  he  came  from  towards  Mrs.  Wineberger's  room, 
and  brushed  against  that  side  of  the  door  as  he  came 
through  into  the  living-room  from  the  dining-room. 

Mrs.  Wineberger  was  a  neighbor  living  on  a  home- 
stead in  one  of  plaintiff's  pastures,  and  she  and  her 
husband  were  working  for  the  plaintiff  at  that  time. 
Her  husband,  however,  had  gone  to  town  or  off  some- 
where that  day,  and  Mr.  Parman  and  Mrs.  Wine- 
berger seem  to  have  been  the  only  persons  in  the 
lower  part  of  the  house  at  the  time.    After  her  hus- 
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band  came  through  the  room  Mrs.  Parman  went  into 
the  dining-room  and  found  the  door  leading  from  the 
dining-room  into  Mrs.  Wineberger's  room  ajar.  She 
opened  the  door  and  went  into  the  room  and  shook 
Mrs.  Wineberger,  but  got  no  response.  Mrs.  Wine- 
berger  either  was,  or  pretended  to  be,  so  sound  asleep 
that  she  could  not  be  wakened  in  that  way* 

The  plaintiff  does  not  claim  that  Mrs.  Parman  ac- 
cused him  directly  of  improper  relation.    She  says  ^ 
sheididnot.      ' 

'  **No,  sir;  I  simply  asked  him  the  question  if  he  had 
been  in  her  room  that  night  Of  course  I  suppose  it 
was  an  intimation  in  a  way  that  such  a  thing  might 
have  been.    Mr.  Parman  evidently  took  it  that  way.^' 

We  agree  with  the  trial  court  that  there  was  no 
sufficient  evidence  of  any  improper  relation  between 
plaintiff  and  Mrs.  Wineberger  at  that  time  to  justify 
a  finding  against  him  in  that  regard.  We  also  think, 
however,  that  Mrs.  Parman  had  some  reasonable 
ground  for  suspicion. 

Mrs.  Parman  testifies  that  previous  to  that — 

**I  discovered  along  in  the  winter — I  don't  remem- 
ber what  time — Mrs.  Wineberger  was  acting  pecu- 
liarly with  the  men  especially,  and  I  went  to  Mr. 
Parman  about  it,  and  he  decided  that  there  were  im- 
proper relations  between  them.  I  think  he  went  to 
Mr.  Wineberger  about  it  and  warned  the  men  also.'* 

So  that,  from  her  standpoint  at  least,  Mrs.  Wine- 
berger was  not  a  woman  above  all  reproach. 

Then  again  there  had  been  another  incident  some 
time  before,  in  which  another  hired  girl  accused  the 
plaintiff  of  being  too  familiar  with  her  in  the  pres- 
ence of  both  plaintiff  and  defendant.  Mr.  Parman 
denies  that  there  has  been  anything  wrong  between 
biTn  and  that  girl,  but  he  admits  she  made  the  accusa- 
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tion.  Under  these  circumstances  Mrs.  Parman  cer- 
tainly had  some  reason  to  doubt  whether  her  husband 
was  above  temptation  in  matters  of  this  kind.  If,  as 
she  testifies,  she  found  her  husband  coming  from  the 
direction  of  Mrs.  Wineberger's  room,  in  his  stocking 
feet,  with  his  shoes  in  his  hand,  at  a  time  when  she 
was  supposed  to  have  retired,  and  when  there  was  no 
one  in  that  portion  of  the  house  but  her  husband-  and 
Mrs.  Wineberger,  and  upon  going  to  the  room  she 
found  the  door  ajar,  and  Mrs.  Wineberger  pretending 
to  sleep  so  soundly  that  she  could  not  be  wakened  by 
shaking,  it  was  natural  that  she  should  be  somewhat 
disturbed  by  the  circumstances. 

4.  It  all  happened  at  a  time  when  Mrs.  Parman  was 
pregnant  and  expecting  daily  that  her  baby  would  be 
bom.  It  is  a  well-known  fact  that  under  such  circum- 
stances women  are  more  sensitive  and  more  sus- 
picious than  they  are  at  other  times.  Under  such 
circumstances  we  cannot  say  that  it  was  cruel  and 
inhuman  for  her  to  express  her  doubts  to  her  husband. 
Nor  do  we  think  it  was  sufficient  reason,  under  all  the 
circumstances,  for  the  plaintiff  to  put  her  away  from 
him  and  demand  a  separation,  as  he  did  about  two 
weeks  afterwards,  when  she  must  have  been  still  sick 
from  the  loss  of  her  baby,  according  to  his  own  evi- 
dence. 

It  is  urged  on  behalf  of  plaintiff  that  while  no  one 
of  the  acts  complained  of  by  plaintiff  might  be  suffi- 
cient cause  for  divorce,  yet  altogether  and  in  the 
aggregate  they  are  sufficient,  but  we  think  not.  The 
actions  complained  of  cover  a  long  period  of  time — 
about  ten  years — and  they  are  gathered  from  time  to 
time  by  witnesses  who  were  generally  hostile  to  the 
defendant. 


Dec.  1919.]  Parman  v.  Parman.  315 

After  the  defendant  had  lived  with  her  husband  on 
the  farm  near  Condon  for  several  years,  the  plaintiff's 
brother  also  moved  upon  the  farm  with  his  wife  and 
one  of  plaintiff's  sistei^s,  and  they  continued  to  live  on 
the  farm  for  some  years.  Naturally  trouble  grew  be- 
tween the  women  of  the  two  families.  They  quarreled 
about  the  management  of  the  place,  and  there  has 
been  a  very  bitter  feeling  ever  since.  Weighing  their 
evidence  in  this  light,  taking  into  consideration  all  the 
circumstances,  we  do  not  think  that  any  shortcomings 
of  the  defendant  are  sufficient  to  justify  putting  her 
away  or  granting  a  divorce. 

The  plaintiff  cites  the  case  of  Lisenhy  v.  Lisenby, 
89  Or.  273  (173  Pac.  888).  But  that  case  was  a  much 
stronger  case  for  the  plaintiff  than  the  one  at  bar. 
In  the  Lisenby  case,  according  to  the  evidence  of  the 
plaintiff,  the  defendant  had  utterly  refused  to  live  with 
him,  unlesfl  he  lived  in  the  house  with  her  father  and 
mother,  and  both  she  and  her  relatives  in  her  pres- 
ence had  frequently  sneered  at  him  and  talked  insult- 
ingly to  him.  When  he  finally  asked  her  to  go  away 
from  them  and  live  with  him  she  flatly  refused;  and 
at  the  trial  when  the  court  undertook  to  act  as  inter- 
mediary and  to  induce  her  to  go  back  to  her  husband, 
who  was  willing  to  take  her  back ,  she  again  openly  ^ 
and  flatly  refused. 

Here  there  are  no  such  circumstances.  The  de- 
fendant, on  the  other  hand,  testilBes  that  she  has  never 
consented  to  a  permanent  separation,  and  she  does 
not  consent  to  such  separation  now,  and  announces 
herself  as  willing  to  continue  the  marriage  relation. 

The  plaintiff,  in  his  testimony,  substantially  ad- 
mits that  he  has  been  the  moving  party  in  demanding 
a  separation,  and  that  his  wife  never  did  wish  to 
separate.    It  is  true  that  she  signed  the  agreement  in 
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relation  to  the  division  of  the  property,  but  that  was 
not  a  separation  agreement,  and  the  plaintiff  seems 
to  have  been  the  moving  party  in  the  execution  of  that 
agreement,  as  well  as  in  demanding  the  separation. 

Even  after  this  suit  was  brought  the  plaintiff  and 
the  defendant  had  at  one  time  almost  reconciled  their 
differenqes  and  had  agreed  upon  going  back  together 
to  live,  but  they  failed  to  agree  upon  a  rearrangement 
of  their  property;  and  the  plaintiff  then  decided  to 
continue  the  divorce  proceedings.  The  plaintiff  de- 
manded that  as  a  condition  of  their  remaining  to- 
gether the  defendant  repay  to  him  the  $5,000  he  had 
turned  over  to  her.  She  says  she  doubted  his  fairness 
in  the  matter  and  was  not  willing  to  do  that,  unless 
he  would  cause  certain  real  property,  to  which  she 
had  signed  deeds,  to  be  deeded  back  to  her  and  him 
jointly,  which  he  refused  to  do.  This  does  not  seem 
ail  unreasonable  requirement  upon  her  part. 

Upon  the  whole,  the- plaintiff  and  defendant  seem 
to  have  lived  together  with  reasonable  happiness  up  at 
least  until  the  year  1916.  On  March  13th  of  that  year, 
upon  the  occasion  of  the  loss  of  their  fifth  child,  plain- 
tiff wrote  a  letter  to  the  defendant,  running  over  with 
affection  and  winding  up, 

**  Good-bye  sweetheart,  and  remember  that  your 
husband  thinks  of  you  and  loves  you  every  minute/' 

It  is  plain  from  this  letter  that  their  life  together 
up  to  that  time  could  not  have  been  so  very  unhappy. 

About  this  time,  or  shortly  after  the  Wineberger 
woman  moved  into  the  neighborhood.  Whether  it  is 
a  simple  coincidence  that  about  that  time  the  plain- 
tiff commenced  to  have  a  coldness  toward  the  defend- 
ant, we  cannot  say.  It  appears  in  evidence,  however, 
that  since  the  separation,  which  the  plaintiff  insisted 
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upon,  he  has  been  visiting  and  corresponding  with 
Mrs.  Wineberger.  She  remained  at  his  house  a  short 
time  after  the  def endknt  moved  away,  and  afterwards 
the  plaintiff  visited  her  in  Portland  and  took  her  out 
to  a  show  and  on  an  automobile  excursion  over  to 
Vancouver.  Afterwards  she  moved  to  Ashland  and 
the  plaintiff  visited  her  there.  It  is  due  to  him  to  say 
that  he  claims  .to  have  been  up  there  on  business  mat- 
ters, and  this  may  be  true;  but  he  also  says  he  has 
written  her  a  number  of  letters  since  she  left  his 
place.  In  view  of  the  fact  that  the  trouble  between 
himself  and  his  wife  was  about  this  woman,  it  seems 
strange  that  he  should  have  paid  her  so  much  atten- 
tion. 

5.  Whether,  now  that  she  has  passed  out  of  the  lives 
of  plaintiff  and  defend,ant,  aild  ceased  to  be  a  cause 
of  friction,  they  can  ever  resume  their  happy  mar- 
riage relations  is  a  matter  of  conjecture,  but  we  think 
the  evidence  in  the  case,  on  behalf  of  plaintiff,  is  too 
weak  to  justify  a  divorce  decree  in  his  favor.  Decree 
affirmed.  Affirmed. 

BuBNBTT,  J.,  concurs  in  the  result. 
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Motiofn.  to  dismiss  appeal  submitted  at  Pendleton  May  5,  denied  June 
24f  argued  on  the  merits  at  Pendleton  October  27,  modified  and 
affirmed  December  16,  1919. 

FIRST   NAT.  BANK   OF   UNION  v.  WEGENER. 

(HALL,  Intebveneb,) 

WRIGHT  V.  WEGENER.     (LA    GRANDE    NAT, 

BANK,  Inteevbneb.) 

(181  Pac.  990;  186  Pac.  41.) 

Appeal  and  Error— Notice  of  Appeal — SufflcieQcy. 

1.  Where  two  cases  were  virtually,  if  not  formally,  consolidated  for 
trial,  a  single  notice  of  appeal,  describing  both  decrees^  held  a  suffi- 
cient notioe  for  both  cases. 

Appeal  and  Error— Notice  of  Appeal — Service. 

2.  Under  Section  550,  L.  O.  L.,  providing  that  notice  of  appeal  may 
be  served  on  adverse  party  or  his  attorney,  and  Section  540,  author' 
izing  service  by  mail  where  person  to  be  served  resides  in  a  different 
place,  a  notice  of  appeal  may  be  served  by  mail  on  attorney  residing 
in  another  county,  though  parties  themselves  reside  in  same  place. 

ON  THE  MERITS. 

Cmattel  Mortgages — ^Bight  of  Possession  in  Mortgagor  Until  Breacb  of 
OonditionB. 

3.  Under  a  chattel  mortgage  the  right  of  possession  remains  in 
mortgagor  until  there  is  a  breach  of  the  conditions  after  which  the 
mortgagee  has  the  qualified  title  giving  him  possession. 

Chattel  Mortgagee— Bill  of  Sale  in  Snbstance  Chattel  Mortgage. 

4.  An  instrumient  in  form  of  bill  of  sale,  providing  that  upon  com- 
pliance with  certain  conditions  by  seller  the  sale  shotlld  become  null 
and  void,  held,  in  substance,  a  chattel  mortgage. 

Chattel  Mortgages— Valid  as  Between  Mortgagor  and  Mortgagee 
Thongh  not  Becorded. 

6.  A  chattel  mortgage  is  valid  as  between  the  parties,  though  not 
of  record. 

Bankruptcy — Trustee  as  Against  Chattel  Mortgagee  Under  Unfiled 
Mortgage  Stands  in  Position  of  Attaching  Creditor. 

6.  Under  Bankruptcv  Act  as  amended  in  1910  (U.  S.  Com  p.  Stats., 
S9631),  a  trustee  in  oankruptcy,  as  against  the  rights  of  a  chattel 
mortgagee  under  an  unfiled  chattel  mortgage,  stands  in  the  position 
of  an  attaching  creditor,  and  his  rights  are  determined  as  of  the  date 
the  petition  in  bankruptcy  was  filed. 

Bankruptcy- Chatty  Mortgage,  Becorded  as  Bill  of  Sale  Against  True- 
tee  in  Bankruptcy,  Valid  Pending  Foreclosure. 

7.  Where  instrument  in  form  of  bill  of  sale,  but  in  substance  a 
chattel  mortgage,  was  filed  and  recorded  as  bill  of  sale  at  the  time  of 
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the  filing  of  bankruptcy  proceedings  ageinst  nrartgagor,  and  mort- 
gagee at  time  thereof  had  possession  of  the  property  covered  by  the 
mortgage,  and  action  was  tnen  pending  by  mortgagee  to  foreclose  the 
mortgage,  the  mortgage  lien  was  good  as  against  trustee  in  bank- 
ruptcy, though  the  instrument  was  recorded  as  a  bill  of  sale  instead 
of  as  a  chattel  mortgage. 

Bankruptcy— Notice  to  Trustee  in  Bankruptcy  of  Chatty  Mortgage  on 
Bankrupt's  Property  Sufllcient. 

8.  Wliere  at  the  time  of  thie  filing  of  bankruptcy  proceedings 
against  mortgagor,  an  action  to  forecloee  labor  liens  againat  the  lum- 
ber covered  by  the  mortgage  was  pending,  wherein  an  aflidavit  had 
been  filed  referring  to  chattel  mortgage  on  the  property,  and  where 
the  bankrupt's  i>etition  referred  to  such  mortgage,  the  trustee  in  bank- 
ruptcy upon  adjudication  of  bankruptcy  had  legal  notice  of  such  mort- 
gage, though  it  was  not  of  record. 

Obattel  Mortgages— No  Attorney's  Fees  Allowed  on  Foreclosore. 

9.  In  foreclosing  chattel  mortgage  no  attorney's  feee  should  have 
been  allowed,  where  there  was  no  provision  for  payment  thiereof  in 
either  note  or  mortgage. 

XH>g8  and  Logging— Bight  to  Laborers'  liiens  is  Statutory. 

10.  The  right  to  a  laborer's  lien  on  lumber  is  statutory,  and  in  tbe 
absenoe  of  a  specific  law  such  a  right  would  not  exLart. 

Logs  and  Logging — Statute  Giving  Labor  Lien  Liberally  Construed. 

11.  Section  7462,  L.  O.  L.,  giving  lien  for  labor  performed  in  the 
manufacture  of  lumber,  is  remedial,  and  should-  be  liberally  construed 
in  favor  of  the  lien. 

Logs  and  Logging— Laborers*  Lien  Lost  by  BemoTBl  of  Lumber. 

12.  Under  Section  7462,  L.  O.  L.,  giving  lien  for  services  performed 
in  the  manufacture  of  lumber  while  the  same  remains  at  the  yard 
wherein  manufactured,  laborers  had  no  lien  upon  lumber  which  had 
been  hauled  12  miles  from  the  yard  wherein  it  was  manufactured,  in 
view  of  Sections  7464-7467. 

Logs  and  Logging— Liens  for  Cutting  Logs  and  Manufacturing  Lum- 
ber Distinct. 

18.  Section  7461,  L.  O.  L.,  giving  laborer  lien  for  labor  in  the  cut- 
ting of  logs,  and  Section  7462,  providing  for  laborers'  lien  for  labor 
performed  in  the  manufacture  of  lumber,  though  parts  of  the  same  act 
are  separate  and  distinct  from  each  other;  the  former  being  intended 
for  security  to  the  logger  and  the  latter  to  the  operators  in  the  milL 

Logs  and  Logging — ^Lien  Statement  must  Specify  Labor  Cutting  Logs 
and  Manufacturing  Lumber. 

14.  Even  if  laborer  could  make  and  enforce  a  joint  or  dual  lien  for 
services  in  cutting  logs  under  Section  7461,  L.  O.  L.,  and  in  manu- 
facturing lumber  under  Section  7462,  he  would  be  required  to  specify 
in  his  statement  the  amount  and  value  of  his  labor  -for  cutting  logB| 
and  the  amount  and  value  thereof  in  manufacturing  lumber* 
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Logi  and  ZiOffgliig— -Lien  for  Catting  Logi  Covers  Lumber  Maiiaf ae- 
tared  Therefrom. 

15.  Under  Section  7461,  L.  O.  L.,  a  logger  has  a  Hen,  not  only  upon 
the  logs  cut.  bnt  upon  the  lumber  manufactured  therefrom,  so  long  as 
it  can  be  followed  and  identified.   , 

Logs  and  Logging— Enforcement  of  Lien  Notwithstanding  Sorplasago 
in  Iden  Statement. 

16.  Where  the  laborers  were  paid  in  full  at  the  time  of  the  removal 
of  flawmill  to  a  new  site,  the  lien  for  labor  will  be  enforced  as  to  the 
lumber  at  the  new  site,  though  the  claim  was  for  a  lien  en  all  of  the 
lumber,  including  that  oa  the  old  site. 

Logs  and  Logging— AttomsT'e  Fee  Granted  on  Foreclosaie  of  Lien 
Beasonable. 

17.  Under  the  eyidenoe,  heldf  that  $250  is  a  reasonable  attomey's 
fee  for  forecloeing  of  14  laborers'  liens  on  lumber. 

Bean,  J.,  dissenting  in  part. 

t 

From  Union :  John  W.  Knowlbs,  Judge. 

In  Banc. 

The  foregoing  causes  arise  out  of  the  insolvency  of 
the  White  Pine  Lumber  Company,  a  partnership  en- 
gaged in  the  lumbering  business  in  Union  County, 
Oregon.  The  Lumber  Company,  evidently  being  in 
straightened  circumstances  in  the  conduct  of  its  busi- 
ness, secured  a  loan  from  the  respondent,  First  Na- 
tional Bank  of  Union,  Oregon,  and  gave  a  promissory 
note  and  a  chattel  mortgage  upon  certain  of  its  lum- 
ber product  to  secure  the  payment  of  the  note.  It 
also  secured  a  like  loan  from  the  La  Grande  National 
Bank  of  La  Grande,  Oregon,  and  gave  another  mort- 
gage upon  certain  other  lumber  not  covered  by  the 
mortgage  to  the  Union  Bank. 

The  appellant,  P.  C.  Wright,  is  the  holder  of  the 
lien  claim  of  a  large  number  of  the  employees  of  the 
Lumber  Company,  and  as  such  claims  loggers'  and 
lumbermen's  lien  upon  the  lumber  covered  by  the 
mortgages  of  each  of  the  banks.  The  appellant  Hall  is 
the  trustee  in  bankruptcy  of  the  lumber  company,  and 
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as  such  trustee  claims  possession  and  the  right  to  ad- 
minister on  all  of  the  property  in  dispute. 

The  respondent,  First  National  Bank  ^f  Union, 
commenced  a  suit  against  the  Lumber  Company  to 
foreclose  its  mortgage  and  made  Wright,  as  repre- 
senting the  lien  claimants,  a  party  defendant.  After- 
wards, Wright  commenced  a  suit  to  foreclose  his 
loggers^  and  lumbermen's  liens  and  made  the  First 
National  Bank  of  Union  a  party  defendant.  It  was 
stipulated  that  the  complaint  in  this  case  should  stand 
as  an  answer  to  the  complaint  of  the  First  National 
Bank  of  Union.  Afterwards  the  La  Grande  National 
Bank  intervened  and  asked  for  the  foreclosure  of  its 
mortgage  upon  the  lumber  covered  thereby. 

The  appellant  Hall  also  intervened  as  a  defendant 
and,  as  trustee  in  bankruptcy,  claimed  possession  of 
all  the  property.  By  stipulation  of  the  parties  and 
an  order  of  the  court  based  thereon  the  cases  were 
tried  together  upon  the  same  evidence  but  separate  de- 
crees were  entered. 

In  the  Wright  case  the  court  found  against  the 
plaintiffs  and  in  favor  of  the  La  Grande  National 
Bank,  decreeing  the  foreclosure  of  its  mortgage  upon 
the  lumber  covered  ''thereby,  and  that  the  balance  of 
the  same,  if  there  was  any,  should  be  turned  over  to 
the  defendant,  Geo.  F.  Hall,  as  trustee  in  bankruptcy. 
In  the  case  of  the  First  National  Bank  of  Union,  the 
court  also  found  against  the  lien  claimants  and  in 
favor  df  the  bank,  and  decreed  the  foreclosure  of  its 
mortgage  upon  the  lumber  covered  by  it.  Wright, 
the  plaintiff  in  one  case  and  defendant  in  the  other, 
is  attempting  to  appeal  from  both  decrees;  and  the 
defendant  Hall,  as  trustee  in  bankruptcy,  has  also 
filed  a  similar  notice  of  appeal.    This  case  comes  up 
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now  solely  upon   motions    to    dismiss   the   different 
appeals. 

The  appellant  Wright  served  a  single  notice  of 
appeal,  in  which  he  appeals  severally  from  each  of 
the  decrees  entered  in  the  two  suits,  describing'  each 
of  them  fully  and  separately  in  the  notice.  He  served 
the  notice  of  appeal  on  the  intervening  defendant 
Hall,  by  mailing  a  copy  of  the  same  to  John  L,  Band, 
his  attorney  in  Baker  City.  It  is  claimed  that 
Wright's  notice  of  appeal  is  fatally  defective  be- 
cause there  was  only  one  notice  covering  both  decrees ; 
and  also  because,  as  is  claimed,  a  notice  of  appeal 
cannot  be  served  by  mail  where  the  parties  reside  in 
the  same  place,  even  if  the  attorneys  for  one  of  them 
reside  in  another  county. 

The  notice  of  appeal  filed  by  Hall  is  also  a  double 
notice,  and  the  first  ground  of  the  motion  as  to  the 
Wright  notice   applies  equally  to  that  of  Hall. 

Motion  Denied. 

Messrs.  Crawford  <&  Eakin,  Messrs.  Cochran  d 
Eberhard  and  Mr.  B.  F.  Wilson,  for  the  motion. 

Mr.  John  L.  Rand,  Mr.  J.  H.  Nichols,  Mr,  B.  J. 
Qreen  and  Mr.  H.  E.  Dixon,  contra. 

BENNETT,  J.— We  are  of  the  opinion  that  the  mo- 
tion to  dismiss  in  the  Wright  case  is  not  well  taken. 
There  seems  to  have  been  a  virtual,  if  not  a  formal, 
consolidation  of  the  cases  for  trial. 

1.  It  is  very  plain  from  the  notice  that  Wright  in- 
tends to  appeal  and  does  appeal  from  both  decrees; 
and  indeed  each  decree  is  separately  anfi  fully  de- 
scribed. It  is  impossible  that  the  adverse  party 
should  have  been  in  any  way  misled.  Perhaps  it 
might  have  been  more  appropriate  to  have  served  an 
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entirely  distinct  and  separate  notice  in  each  case,  but 
we  cannot  say  under  the  circumstances  and  conditions 
of  the  record  that  the  notice  was  fatally  defective  as 
to  either  one.  Certainly  it  would  not  be  defective  as 
to  both,  and  it  would  be  impossible  to  distinguish  and 
say  that  it  would  be  defective  in  one  and  not  in  the 
other. 

It  is  urged  that  the  effect  of  this  duplicate  appeal 
would  be  to  save  a  filing  fee  in  one  case  or  the  other. 
Whether  or  not  this  is  true,  we  do  not  think  it  would 
justify  us  in  dismissing  an  appeal  where  the  notice 
sufficiently  describes  each  of  the  decrees,  and  fully 
notifies  the  adverse  parties  that  it  is  the  intention  to 
appeal  from  each  of  them. 

2.  As  to  the  service  by  mail,  we  are  of  the  opinion 
that  that  also  is  sufficient.  Section  550,  L.  0.  L.,  as 
amended,  provides  that  the  notice  of  appeal  shall  be 
served  upon  the  adverse  party,  **or  upon  his  or  their 
attorney  at  any  place  in  the  state/'  Section  540, 
L.  0.  L.,  in  regard  to  service  by  mail,  provides : 

**  Service  by  mail  may  be  made  when  the  person  for 
whom  the  service  is  made,  and  the  person  upon  whom 
it  is  to  be  made,  resides  in  different  places.'* 

Under  these  sections  the  appellant  Wright  had  the 
option  to  serve  his  notice  of  appeal  either  upon  the 
party  individually,  or  upon  his  attorney,  at  any  place 
in  the  state ;  and  having  selected  that  option  in  favor 
of  the  attorney,  such  attorney  became  the  ** person'* 
who  was  being  served  and  he  living  at  a  different 
place,  to  wit:  the  town  of  Baker,  the  service  upon 
him  could  be  properly  made  by  mail.  This  seems 
the  natural  construction  of  the  language,  but  besides 
this,  it  is  the  usual  and  we  think  the  appropriate  prac- 
tice, where  there  is  an  attorney  of  record  to  serve  the 
notice  of  appeal  upon  him,  even  although  such  attor- 
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ney  does  reside  out  of  the  county.  This  being'  a 
proper  and  usual  thing  to  do,  the  service  can  unqnes- 
tionably  be  made  by  mail. 

What  is  said  above  in  regard  to  the  Wright  appeal, 
also  disposes  of  the  motion  to  dismiss  the  appeal  of 
the  intervener,  Hall.  The  double  notice  of  appeal  in 
his  case  was  somewhat  more  general  than  in  the 
Wright  case,  but  we  think  it  was  sufficient  under  the 
holding  in  Robinson  v.  Phegley,  93  Or.  299  (177  Pac. 
942,  178  Pac.  799,  182  Pac.  373) ;  FrcUey  v.  Hoban, 
69  Or.  180  (133  Pac.  1190,  137  Pac.  751),  and  Tucker 
Y.  Nuding,  92  Or.  319  (180  Pac.  903). 

The  motion  to  dismiss  the  appeal  in  both  cases  is 
denied.  Denied. 


Modified  and  affirmed  December  16,  1919. 

On  the  Merits. 

(186  Pac.  41.) 

In  Banc.  , 

This  case  came  before  the  court  on  a  motion  to  dis- 
miss the  appeal,  which  was  overruled:  181  Pac.  990. 

Modified  and  Affibmed. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  R.  J.  Green  and  Mr.  H.  E.  Dixon. 

For  respondent  there  was  a  brief  over  the  names 
.  of  Messrs.  Crawford  &  Eakin  and  Mr.  B.  F.  Wilson, 
with  an  oral  argument  by  Mr.  T.  H.  Crawford. 

For  intervener,  George  F.  Hall,  there  was  a  brief 
over  the  names  of  Mr.  John  L,  Ra/nd  and  Mr.  Oeorge 
H.  Nichols,  with  an  oral  argument  by  Mr.  John  L. 
Ra/nd. 

For  defendant,  La  Grande  National  Bank,  there  was 
a  brief  submitted  by  Messrs.  Cra/wford  <&  Eakin. 
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JOHNS,  J.— On  June  26,  19i8,  the  First  National 
Bank  of  Union  filed  its  complaint  against  C.  F. 
Wegener,  L.  E.  McCarthy  and  W.  W.  Markle,  part- 
ners under  the  firm  name  of  Western  White  Pine 
Lumber  Company ;  A.  M.  Stonedahl  and  M.  F.  Davis, 
partners  as  Stonedahl  &  Davis;  P.  0.  Wright,  and 
later  George  F.  Hall,  trustee,  as  defendants,  in  which 
it  is  alleged  that  on  December  6,  1917,  the  plaintiff 
loaned  to  the  defendant  company  $1,575,  for  which  the 
latter  then  executed  its  note  to  the  bank,  payable  six 
months  after  date;  that  on  December' 7,  1917,  the 
plaintiff  loaned  to  the  defendant  company  $1,550, 
taking  a  note  therefor ;  and  that  on  the  latter  date  the 
company  executed  and  delivered  to  the  plaintiff  a 
certain  bill  of  sale  of  304,500  feet  of  lumber,  of  which 
31,000  feet  was  then  piled  on  the  yards  of  the  company 
at  what  is  known  as  the  Haggerty  site  in  Union 
County,  to  secure  the  payment  of  these  promissory 
notes,  which  instrument  was  duly  filed  in  the  oflSce  of 
the  county  clerk  of  Union  County  and  entered  in 
Book  C,  at  page  172,  Record  of  Bills  of  Sale.  It  is 
next  alleged  that  on  February  9,  1918,  the  plaintiff 
made  a  further  loan  of  $1,100  to  the  defendant  com- 
pany, for  which  it  took  the  company's  demand  note; 
that  on  April  8, 1918,  the  defendant  company  executed 
to  the  Union  Bank  another  note  for  $1,800  payable 
six  months  after  date,  and  that  on  the  same  date  it 
delivered  to  the  Union  Bank  its  certain  bill  of  sale 
of  265,000  feet  of  lumber  on  the  Haggerty  site,  which 
was  duly  filed  and  recorded  as  a  bill  of  sale  on  April 
9,  1918,  in  Book  C,  page  185,  Record  of  Bills  of  Sale, 
and  which  was  intended  to  secure  the  payment  of  the 
two  promissory  notes  last  above  described.  It  is  next 
alleged  that  on  May  7, 1918,  as  evidence  of  a  loan  then 
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made,  the  defendant  company  executed  to  the  plain- 
tiff its  certain  promissory  note  for  $5,000,  payable  in 
six  months,  and  on  that  date,  to  secure  the  payment 
of  the  note,  executed  another  bill  of  sale  of  the  265,000 
feet  of  lumber  on  the  Haggerty  site^  that  being  the 
same. lumber  for  which  it  had  given  a  bill  of  sale  on 
April  8,  1918,  together  with  192,000  feet  of  lumber 
then  in  the  millyards  at  the  same  place,  which  instru- 
ment was  entered  in  Book  C,  page  187,  Record  of 
Bills  of  Sale.     The  plaintiff  claims  that  all  of  the 
lumber  covered  by  the  three  bills  of  sale,  amounting 
to  761,000  feet,  was  hauled  from  the  millyards  where 
manufactured  and  is  now  piled  on  the  yards  of  the 
defendant  <?ompany  at  Union;  that  between  June  1 
and  17,  1918,  for  the  hauling  and  piling  of  the  lumber 
and  paying  insurance  thereon  the  plaintiff  expended, 
at  the  instance  and  request  of  the  defendant  company, 
$1,886.76 ;  and  that  further  to  secure  the  payment  of 
the  said  notes  and  advances  the  company,  on  June  3, 
1918,  delivered  to  the  plaintiff  the  actual  possession  of 
all  of  the  lumber  covered  by  said  bills  of  sale,  and 
that  since  that  date  the  plaintiff  has  been  and  now 
is  in  the  exclusive  possessioil  of  all  of  the  said  lumber 
as  security  for  the  payment  of  the  several  sums  of 
money  mentioned. 

The  plaintiff  prays  f o^r  the  usual  decree  of  foreclos- 
ure of  the  bills  of  sale  as  chattel  mortgages,  the  sale 
of  the  lumber  and  the  application  of  the  proceeds  to 
its  claims,  and  that  such  claims  be  declared  superior 
in  right  and  time  to  all  other  demands  against  this 
defendant. 

At  the  time  of  the  filing  of  the  complaint  herein 
the  defendant  P.  C.  Wright  had  commenced  a  suit  to 
foreclose  his  own  and  some  thirty-four  assigned  liens 
for  labor  performed  in  cutting  logs  and  manufactur- 


Dec.  1919.]     First  Nat.  Bank  op  Union  v.  Weoeneb.    327 

ing  lumber  for  the  defendant  company.  By  stipu- 
lation the  complaint  of  Wright  was  made  his  answer 
in  the  suit  of  this  plaintiff,  wherein  he  pleads  that 
between  M^  1  and  June  5,  1918,  at  the  instance  and 
request  of  the  defendant  company  he  performed  work, 
labor  and  service  upon  and  assisted  in  obtaining  saw- 
logs,  spars,  piling  and  other  timber  for  it,  and  per- 
formed labor  upon  and  assisted  in  manufacturing  the 
same  into  lumber,  which  is  that  described  in  the 
plaintiff's  complaint;  that  his  services  were  of  the 
reasonable  value  of  $209.50,  and  that  to  protect  and 
preserve  his  lien,  on  June  8,  1918,  he  filed  with  the 
county  clerk  of  Union  County,  a  claim  containing  a 
statement  of  his  demand,  which  was  recorded  on  page 
74  of  Book  E,  Records  of  Liens,  and  of  which  a  copy 
is  attached  to  his  pleading  as  exhibit  **1.''  His  sec- 
ond cause  of  suit  is  a  similar  claim  of  one  J.  C.  Gil- 
more.  Then  follow  twenty-one  like  causes  of  suit, 
representing  liens  for  labor  on  both  lumber  and  tim- 
ber, all  of  which  were  assigned  to  Wright. 

For  a  separate  cause  of  suit,  Wright  alleges  that 
between  the  dates  last  above  mentioned,  one  Harry 
Proctor  performed  work,  labor  and  services  upon, and 
assisted  in  manufacturing  said  logs  and  other  timber 
into  lumber,  for  which  he  filed  his  lien  on  June  8, 1918, 
a  copy  of  which  is  attaehed  to  the  pleading  and 
marked  **  exhibit  24."  Like  allegations  are  made  as 
to  eleven  further  causes  of  suit,  all  of  which  are 
assigned  to  the  defendant  Wright,  who  as  plaintiff 
in  his  suit  prayed  for  a  decree  for  the  sale  of  the  logs 
and  lumber,  the  application  of  the  proceeds  thereof 
on  the  payment  of  the  labor  liens,  and  that  all  of  such 
liens  be  declared  prior  in  time  and  right  to  the  claims 
of  the  plaintiff  and  to  all  other  demands  against  the 
defendant  company. 
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To  this  answer  the  plaintiff  filed  a  gei^eral  denial 
of  all  material  allegations  and  as  a  reply  alleged  the 
execution  of  the  bills  of  sale  described  in  this  com- 
plaint ;  that  all  of  the  761,000  feet  of  lumber  had  been 
manufactured  at  the  mill  and  millyards  of  the  de- 
fendant company  on  the  Haggerty  site  and  prior  to 
the  filing  of  such  liens  had  been  removed  from  the 
said  millyards  where  manufactured  and  hauled  to  and 
piled  in  the  lumber-yards  at  Union,  a  distance  of  ten 
or  twelve  miles;  that  "none  of  the  labor  or  assistance 
in  logging  or  in  manufacturing  the  logs  into  lumber, 
for  which  the  plaintiff  claims  a  lien  in  this  case  in  his 
several  causes  of  suit,  was  labor  or  assistance  in  the 
logging    or    manufacturing    of    said    logs    into    the 
761,000  feet  of  lumber  now  upon  the  lumber-yards  at 
Union,  Oregon,''  covered  by  the  bills  of  sale  to  tlie 
plaintiff  and  then  in  its  possession  in  the  said  yards ; 
and  that  such  lumber  *'was  not  lienable  or  subject  to 
lien  in  favor  of  the  laborers  for  the  work  and  labor 
performed  by  them  or  their  assistance  rendered  be- 
tween the  first  day  of  May,  1918,  and  the  fifth  day  of 
June,  1918,  or  any  part  thereof.'*    The  plaintiff  then 
disclaims  any  right  or  interest  in  the  400,000  feet  of 
sawlogs  or  the  75,000  feet  of  lumber  located  on  the 
Railroad  site,  then  the  millyard  of  the  defendant  com- 
pany, or  the  300,000  feet  of  lumber  in  the  yard  at  the 
Haggerty  place. 

Upon  petition  of  P.  C.  Wright  and  order  of  the 
court,  La  Grande  National  Bank  of  La  Grande,  Ore- 
gon, was  made  a  defendant,  and  filed  its  answer  alleg- 
ing that  on  April  9,  1918,  it  loaned  to  the  defendant 
company  $1,400  and  took  therefor  its  note  payable  in 
ninety  days,  and  that  to  secure  the  payment  thereof 
the  defendant  company  executed  to  that  bank  its  bill 
of  sale  of  200,000  feet  of  lumber  then  on  its  yards  at 
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the  Haggerty  site,  which  instrument  was  recorded  in 
the  oflSce  of  the  county  clerk  of  Union  County  in  Book 
C,  page  186,  Record  of  Bills  of  Sale,  on  April  10, 
1918.  It  also  alleges  that  the  bill  of  sale  specified 
that  the  defendant  company  would  not  "waste  or  de- 
stroy the  lumber  above  mentioned,  nor  suffer  it  nor 
any  part  thereof  to  be  attached  on  mesne  process'^; 
but  that  the  defendant  company  has  allowed  the  lum- 
ber in  question  to  be  attached  and  the  alleged  liens 
to  be  filed  thereon ;  that  the  bill  of  sale  was  intended 
~  to  be  and  was  in  fact  a  chattel  mortgage^  and  was  a 
first  and  prior  lien  on  the  200,000  feet  of  lumber 
therein  described ;  that  none  of  the  labor  liens  repre- 
sented claims  for  work  or  labor  performed  in  obtain- 
ing the  logs  from  which  the  lumber  in  question  was 
sawed  or  manufactured;  that  all  of  such  labor  was 
performed  long  subsequent  to  the  manufacture  of 
that  lumber,  and  that  the  same  was  not  lienable  there- 
for. This  bank  prayed  for  a  decree  for  the  amount 
of  its  note,  to  foreclose  its  bill  of  sale  as  a  chattel 
mortgage,  for  the  sale  of  the  200,000  feet  of  lumber 
described  therein  and  the  application  of  the  proceeds 
to  the  payment  of  its  claim. 

As  a  reply,  the  defendant  Wright  made  a  general 
denial  of  all  of  the  material  allegations  of  the  answer 
of  the  La  Grande  Bank. 

On  July  8, 1918,  the  defendant  company  was  adjudi- 
cated to  be  bankrupt  by  the  United  States  District 
Court  for  the  State  of  Oregon,  George  F.  Hall  was 
appointed  trustee  and  on  petition  and  order  of  the 
court  he  was  made  a  defendant  here.  On  August  29, 
1918,  he  filed  his  answer,  denying  all  of  the  material 
averments  of  either  of  the  banks  or  the  lien  claimants 
and  alleging  affirmatively  that  he  was  in  possession 
*'of  all  of  the  assets  and  property'^  of  the  defendant 
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company  and  was  '^preserving  said  property  and  ad- 
ministering the  same  subject  to  the  orders  of  said 
court  of  bankruptcy/*  He  prayed  for  a  decree  that 
he  be  entitled  to  such  possession,  **to  dispose  of  the 
said  property  and  to  distribute  the  same  among  the 
creditors  of  the  said''  bankrupt  company. 

The  defendants  Stonedahl  and  Davis  were  attaching 
creditors  whose  lien  in  legal  effect  was  dissolved  by 
the  adjudication  of  bankruptcy,  and  for  such  reason 
made  no  defense. 

For  the  purpose  of  trial,  the  cases  in  which  P.  C. 
Wright  and  the  Union  Bank  were  plaintiffs  were  con- 
solidated, and  they  will  be  so  treated  in  this  opinion. 

The  trial  court  made  findings  of  fact  and  conclu- 
sions of  law  and  rendered  a  decree  in  favor  of  the 
Union  Bank  for  the  full  amount  of  its  claim ;  that  its 
bills  of  sale  were  in  effect  chattel  mortgages;  direct- 
ing that  the  700,000  feet  of  lumber  then  on  the  yards 
of  the  defendant  company  at  Union  be  sold  and  the 
proceeds  first  applied  to  the  payment  of  its  claim; 
that  this  was  a  first  and  prior  lien  on  the  lumber; 
that  the  alleged  liens  of  P.  C.  Wright  and  his  assign- 
ors for  labor  were  null  and  void,  and  that  the  rights 
of  the  trustee,  Hall,  to  any  property  of  the  compai^ 
were  subject  to  the  lien  of  the  Union  Bank. 

A  like  decree  was  entered  in  favor  of  the  La  Grande 
Bank,  directing  the  sale  of  the  200,000  feet  of  lumber 
on  the  Haggerty  site  and  the  application  of  the  pro- 
ceeds to  the  satisfaction  of  its  claim. 

An  appeal  was  taken  by  the  defendant  Wright  and 
th^  defendant  Hall  as  trustee,  both  claiming  that 
neither  of  the  banks  was  entitled  to  any  lien,  the  de- 
fendant Wright  contending  that  he  should  have  a 
prior  lien  for  the  full  amount  of  the  claims  for  labor, 
and  the  trustee  insisting  that  all  liens  against  the  lum- 


Ded  1919.]     First  Nat.  Bank  op  Union  v.  Wbgenee.    331 

ber  were  null  and  void  and  that  he  was  entitled  to  pos- 
session of  all  of  the  property  as  trustee  for  the  use 
and  benefit  of  the  creditors  of  the  bankrupt  company. 
The  first  transaction  between  the  Union  Bank  and 
the  defendant  company  is  evidenced  by  two  promis- 
sory notes  and  a  written  instrument,  in  form  a  bill 
of  sale  and  in  substance  a  chattel  mortgage,  which 
contains  the  following  provisions: 

**That  if  the  grantors,  their  executors,  administra- 
tors or  assigns,  shall  pay  unto  the  grantee  or  its  as- 
signs, the  sum  of  ($3,125.00)  Thirty  One  Hundred 
Twenty  Five  and  no/100  Dollars  in  six  months  from 
this  date,  with  interest  semi-annually  at  the  rate  of 
8%  per  annum,  and,  until  such  payment,  shall  not 
waste  or  destroy  the  lumber  above  mentioned,  nor 
suffer  it,  nor  any  part  thereof,  to  be  attached  on  mesne 
process  (labor  liens,  etc,)  and  shall  not,  except  with 
the  consent  in  writing  of  th,e  grantee  or  its  assigns, 
attempt  to  remove  the  same  or  sell  the  same,  then  this 
deed  as  also  the  note  of  even  date  herewith,  signed  by 
the  said  Western  White  Pine  Lumber  Company; 
whereby  the  said  Western  White  Pine  Lumber  Com- 
pany promises  to  pay  to  the  grantee,  or  order,  the 
said  sum  and  interest  at  the  time  aforesaid,  shall  be- 
come null  and  void. 

^'But  upon  any  default  in  the  performance  of  the 
foregoing  conditions,  the  said  Western  White  Pine 
Lumber  Company  does  hereby  grant,  bargain,  sell  and 
convey  unto  the  said  First  National  Bank  of  Union, 
Union,  Oregon,  the  foregoing  described  chattels/' 

This  was  followed  by  the  remaining  notes  and  writ- 
ten instrument  above  described,  which  were  never 
filed,  indexed  or  recorded  as  chattel  mortgages  and  all 
of  which  in  legal  effect  contained  the  above  provisions. 
From  an  inspection  of  the  first  instrument  it  is  appar- 
ent that  except  as  to  amount,  date  and  descriptions, 
the  alleged  chattel  mortgage  to  the  La  Grande  Bank 
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was  copied  from  a  like  instrument  previously  exe- 
cuted and  delivered  by  the  defendant  company  to  the 
Union  Bank.  Each  note  was  for  the  amount  of  money 
which  the  bank  then  loaned  and  paid  over  to  the  de- 
fendant company.  At  the  trial  the  alleged  chattel 
mortgages  were  received  in  evidence  over  objection 
of  counsel  for  the  trustee,  upon  the  ground  that  they 
**were  filed  and  recorded  as  bills  of  sale,  and  not  as 
chattel  mortgages.'*  The  statute  does  not  provide 
for  the  recording  of  a  bill  of  sale  and  the  record 
thereof  as  legal  notice  is  a  nullity:  Nicklin  v.  Betts 
Spring  Co.,  11  Or.  406  (5  Pac.  51,  50  Am.  Rep.  477). 
.    By  Section  7407,  L.  0.  L.,  it  was  enacted : 

*' Every  mortgage,  deed  of  trust,  conveyance,  or  in- 
strument of  writing  intended  to  operate  as  a  mort- 
gage of  personal  property,  either  alone  or  with  real 
property,  hereafter  made,  which  shall  not  be  accom- 
panied with  immediate  delivery  and  followed  by  the 
actual  and  continual  change  of  possession  of  the  per- 
sotial  property  mortgages,  or  which  shall  not  be  re- 
corded as  provided  in  Section  7405,  shall  be  void  as 
against  subsequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  consideration  of  the 
same  personal  property,  or  any  portion  thereof.*' 

3-5.  In  Ayre  v.  Hixson,  53  Or.  19  (98  Pac.  515,  133 
Am.  St.  Eep.  819,  Ann.  Gas.  1913E,  659),  it  is  held 
that  a  chattel  mortgage  does  not  transfer  title,  but 
merely  creates  a  lien.  The  right  to  possession  re- 
mains in  the  mortgagor  until  there  is  a  breach  of  the 
conditions,  after  which  the  mortgagee  has  the  qualified 
title,  giving  him  possession :  Swank  v.  Elwert,  55  Or, 
487-495  (105  Pac.  901).  Upon  the  face  of  the  instru- 
ments it  appears  that  they  were  intended  to  be  chattel 
mortgages  to  secure  the  respective  claims  of  the  banks 
upon  the  property  therein  described,  and  without 
record  they  were  valid  as  such  between  the  parties. 
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As  to  the  Union  Bank  the  testimony  is  conclusive 
that  it  took  actual  possession  of  the  lumber  described 
in  its  ** bills  of  sale*'  on  June  3,  1918,  and  has  been 
in  such  possession  ever  since.  This  assertion  of  own- 
ership was  followed  by  its  suit  in  the  Circuit  Court 
of  Union  County  ^to ' foreclose  its  ** bills  of  sale'*  as 
chattel  mortgages,  wherein  the  court  had  jurisdiction 
of  the  subject  matter  and  of  the  parties  thereto,  and 
constructive  possession  of  the  lumber  described  in  the 
bills  of  sale  and  the  labor  liens. 

All  of  the  money  evidenced  by  the  notes  to  the  banks 
was  then  actually  loaned  to  the  defendant  company 
and  by  it  used  in  the  payment  of  labor,  in  particular, 
and  current  monthly  expenses.  In  fact,  the  labor 
account  was  paid  in  full  from  January  1  to  May  1, 
1918,  with  the  money  obtained  from  the  banks.  There 
is  no  proof  or  allegation  that  either  of  the  banks 
knew  at  the  time  the  respective  loans  were  made  that 
the  defendant  company  was  insolvent  oi*  that  either 
of  the  loans  was  not  bankable,  or  that  there  was  any 
fraudulent  motive  or  intent  in  the  failure  or  neglect  to 
have  the  instruments  filed  and  indexed  as  chattel 
mortgages.  Nor  is  there  any  evidence  that  either  of 
the  banks  was  not  acting  in  good  faith  in  all  of  its 
transactions  with  the  defendant  company.  There  is 
no  allegation  that  any  creditor  of  the  defendant  com- 
pany was  misled  or  deceived,  or  was  induced  to  ex- 
tend credit  by  reason  of  the  failure  to  have  the  ''bills 
of  sale*'  recorded  as  chattel  mortgages. 

The  petition  in  bankruptcy  was  filed  by  the  de- 
fendant company  and  it  was  adjudged  a  bankrupt  on 
July  8,  1918.  B[ence,  at  the  time  of  the  adjudication 
there  was  pending  in  the  Circuit  Court  of  Union 
County  the  suit  of  the  Union  Bank  to  foreclose  its 
liens  as  chattel  mortgages^  and  that  bank  had  been 
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in  actual  possession  of  the  lumber  at  the  Union  yards 
from  and  after  June  3,  1918^ 

6.  Under  the  1910  amendment  (Act  June  25,  1910, 
c.  412,  Section  8,  36  Stat.  840  [U.  S.  Comp.  Stats., 
§9631])  of  the  bankruptcy  act  (July  1,  1898,  c.  541, 
§  47,  30  Stat.  557),  as  construed  by  numerous  de- 
cisions of  the  federal  courts,  * '  a  trustee  in  bankruptcy 
as  against  the  rights  of  a  chattel  mortgagee  under  an 
unfiled  chattel  mortgage,  stands  in  the  position  of  an 
attaching  creditor,*'  and  ''the  rights  of  a  trustee  in 
bankruptcy  as  against  a  mortgagee  under  an  unfiled 
chattel  mortgage  are  determined  as  of  the  date  the 
petition  in  bankruptcy  was  filed'':  Lake  View  State 
Bank  v.  Jones,  Trustee,  40  Am.  Bankr.  Rep.  148,  242 
Fed.  821,  155  C.  C.  A.  409. 

*'A  bill  of  sale,  executed  by  the  bankrupts  in  order 
to  avoid  the  sacrifice  likely  to  result  from  a  sale  under 
execution,  which  had  been  advertised  and  intended  as 
security  for  the  debt  due,  is  a  chattel  mortgage  and 
void  as  against  the  trustee  in  bankruptcy  of  the 
Judgment  debtor,  unless  filed  for  record  or  unless 
possession  was  taken  by  the  mortgagee  prior  to  the 
date  of  the  filing  of  the  petition  in  bankruptcy  upon 
which  adjudication  was  eventually  had. 

''A  trustee  in  bankruptcy,  since  the  amendment  of 
1910  to  Section  47a  (2)  of  the  Bankruptcy  Act,  now 
stands  in  the  relation  of  a  creditor  having  obtained  a 
lien  by  levy  of  an  attachment  or  execution  as  and  of 
the  date  of  filing  of  the  petition  in  bankruptcy": 
Matter  of  Schilling  a/nd  Loller,  41  Am.  Bankr.  Bep. 
698. 

''Where  conditional  contracts  were  filed  for  record 
before  the  filing  of  a  petition  in  bankruptcy,  the  trus- 
tee in  bankruptcy  acquired  no  rights  greater  than 
those  which  would  be  acquired  by  creditors  who  on 
the  day  that  the  petition  in  bankruptcy  was  filed 
secured^  a  lien  by  attachment  or  otherwise. 
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*'The  rights  of  a  trustee  in  bankruptcy  vest  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy. 

**A  mortgage,  executed  more  than  four  months  be- 
fore the  bankruptcy  petition  is  filed,  is  valid  as 
against  the  'trustee,  even  though  the  same  is  not  re- 
corded until  three  days  previous  to  the  filing  of  the 
petition  in  bankruptcy,  where  there  is  no  claim  of 
preference*':  Emerson-Brcmtingham  Co,  v.  Lawson, 
Trustee  (D.  C),  38  Am,  Bankr.  Eep.  344,  237  Fed. 
877. 

In  construing  the  1910  amendment  of  the  bank- 
ruptcy act.  Black  on  Bankruptcy  (1914  ed.),  Sections 
365  and  366,  says: 

*  *  The  trustee  is  no  longer  in  the  situation  of  a  gen- 
eral creditor,  but  occupies  the  more  favorable  position 
of  a  judgment  or  execution  creditor,  and  can  resist 
the  enforcement  of  any  lien  which  would  be  invalid  as 
against  a  creditor  of  that  class. 

**As  to  recording,  the  rule  appears  to  be  well  estab- 
lished that  a  mortgage  which  was  valid  when  executed 
and  entirely  free  from  fraud  is  not  invalidated  in  the 
bankruptcy  proceedings  simply  because  it  was  not 
placed  on  the  record  until  after  the  debtor  had  become 
insolvent  or  until  shortly  before  the  filing  of  the  peti- 
tion in  bankruptcy,  provided  it  is  not  shown  that 
there  was  any  fraudulent  purpose  in  so  withholding 
it  from  the  record,  and  if  the  law  of  the  state  is  such 
that  recording  is  not  necessary  to  its  validity  as  be- 
tween the  parties.'* 

In  Collier  on  Bankruptcy  (11  ed.),  page  729,  it  is 
said: 

**The  class  of  cases,  unprovided  for  by  the  original 
act,  and  intended  to  be  reached  by  the  amendment, 
was  that  in  which  no  creditors  had  acquired  liens  by 
legal  or  equitable  proceedings  and  to  vest  in  the 
trustee  for  the  interest  of  all  creditors  the  potential 
rights  of  creditors  potential  with  such  liens.** 
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By  Judge  Witmbb,  in  In  re  Hartdagen  (D.  C.)>  189 
Fed.  546,  549,  it  is  held: 

' '  This  provision  of  the  bankruptcy  act  puts  the  trus- 
tee, in  so  far  as  the  assets  of  the  estate  are  concerned, 
in  the  position  of  a  lien  creditor.** 

— distinguishing  the  case  of  Ycrk  Mfg.  Co.  v.  CasseU, 
201  U.  S.  344  (50  L.  Ed.  782,  26  Sup.  Ct  Rep.  481,  see, 
also,  Eose's  U.  S.  Notes),  and  similar  cases. 

Jones  on  Chattel  Mortgages  (4  ed.),  Section  178, 
says  in  part : 

**  Delivery  of  possession  under  a  mortgage,  before 
rights  have  been  acquired  by  others,  mil  cure  any 
invalidity  there  may  be  in  the  instrument,  whether 
arising  from  an  insuflScient  description  of  the  prop- 
erty, an  insufficient  execution  of  the  instrument,  the 
omission  to  record  it,  or  from  its  containing  a  pro- 
vision which  makes  it  void  except  as  between  the  par- 
ties ;  as,  for  instance,  an  agreement  that  the  mortgagor 
may  retain  possession  and  sell  a  stock  of  goods  in  the 
usual  course  of  trade.** 

This  excerpt  is  quoted  with  approval  in  Kenney  v. 
Hurlburt,  88  Or.  688-700  (172  Pac.  490,  173  Pa<5.  158, 
Ann.  Cas.  1918E,  737,  L.  E.  A.  1918E,  652). 

Loveland  on  Bankruptcy,  volume  1,  Section  444, 
page  922,  states  that: 

**The  taking  possession  by  a  mortgagee  under  a 
chattel  mortgage  or  conditional  sale  is  equivalent  to 

recording. '  * 

7.  We  hold  that  the  Union  Bank  had  a  valid  chattel 
mortgage  lien,  and  that  as  to  it  the  decree  of  the 
Circuit  Court  should  be  affirmed. 

The  claim  of  the  La  Grande  Bank  presents  a  more 
serious  question.  Its  attorneys  state  in  their  briefs 
and  the  trial  court  found  that  the  bill  of  sale  given 
it  by  the  defendant  company  was  indexed  as  a  chattel 
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mortgage.  If  that  were  true,^  a  zim<*h  stronger  case 
would  be  presented,  but  we  have  searched  the  record 
in  vain  for  any  evidence  that  would  show  or  tend  to 
show  that  its  bill  of  sale  was  ever  indexed  by  the 
county  clerk  as  a  chattel  mortgage. 

On  June  26,  1918,  P.  C.  Wright,  as  plaintiff  in  his 
suit,  filed  a  motion  based  upon  an  affidavit  of  one  of 
his  attorneys  for  an  order  of  court  that  the  La  Grande 
Bank  be  made  a  defendant.  The  order  was  made  and 
that  bank  filed  its  answer,  from  which  it  appears : 

**lliat  in  order  to  secure  the  payment  of  the  said 
promissory  note,  principal .  and  interest,  in  accordance 
with  the  tenor  and  purport  thereof,  the  said  defendant 
Western  White  Pine  Lumber  Company  then  and  the^ie 
made,  executed  and  delivered,  to  the  said  defendant  La 
Grande  National  Bank,  a  bill  of  sale  of  two  hundred 
thousand  (200,000)  feet  board  measure,  of  pine,  fir  and 
tamarack  lumber.  •  • 

*^That  said  bill  of  sale,  althoijgh  absolute  upon  its 
face,  was  intended  to  be  and  was  in  fact  a  chattel  mort- 
gage to  secure  the  payment  of  said  sum  of  $1,400  evi- 
denced by  said  promissory  note.^' 

To  this  pleading  P.  C.  Wright  filed  his  reply  on  July 
5,  1918.  Hence  at  the  time  of  the  bankruptcy  adjudi- 
cation, beside  the  suit  of  the  Union  bank  there  was 
pending  the  suit  of  Wright,  in  which  he  claimed  liens 
for  a  large  number  of  laborers  for  the  cutting  of  logs 
and  the  manufacture  of  lumber. 

In  the  Wright  suit  an  aiBdavit'  was  then  of  record 
from  which  it  appeared  that  the  La  Grande  bank  ' '  has 
or  claims  to  have  a  lien  or  interest  in  the  property 
mentioned  in  the  complaint,'^  and  that  the  bank  named 
* '  has  or  claims  to  have  some  lien  by  way  of  mortgage 
on  certain  of  the  property  described  in  the  complaint, 
and  is  therefore  a  necessary  party  defendant  in  this 
case.  ^  ^  The  La  Grande  bank  had  then  filed  its  answer, 
setting  forth  in  full  detail  all  its  dealings  with  the  de- 
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f  endant  company,  the  execution  of  the  bill  of  sale,  the 
facts  tending  to  show  that  the  instrument  was  a  chat- 
tel mortgage,  and  the  nature  and  extent  of  its  claim, 
all  of  which  was  a  matter  of  record  in  the  pending  suits 
at  the  time  of  the  bankrupt  adjudication. 

From  an  examination  of  the  record  it  will  be  found 
that  the.labor  liens  were  all  duly  filed  in  the  office  of  the 
county  clerk  of  Union  County  on  or  about  June  8, 1918, 
and  were  then  a  matter  of  record.  In  addition  to  this 
it  appeared  from  the  debtor's  bankrupt  petition,  at- 
tached as  an  exhibit  and  made  a  part  thereof  under 
the  heading,  "Creditors  holding  securities,"  the  fol- 
lowing : 

**  Particulars  of  securities  held,  with  dates  of  same, 
and  when  they  were  given,  to  be  stated  under  the 
names  of  the  several  creditors,  and  also  particulars 
concerning  each  debt,  as  required  by  acts  of  Congress 
relating  to  bankruptcy,  and  whether  contracted  as 
partners  or  joint  contractor  with  any  other  person, 
and  if  so  with  whom.'* 

Each  note  of  the  Union  bank  is  then  listed  and  de- 
scribed, together  with  that  held  by  the  La  Grande  bank, 
and  the  statement  shows  that  each  note  was  **  at- 
tempted to  be  secured  by  a  bill  of  sale  which  holder  is 
attempting  to  have  declared  a  chattel  mortgage. ' ' 

In  Eemington  on  Bankruptcy  (2  ed.).  Section  1270, 
with  reference  to  the  1910  amendment  of  the  bank- 
ruptcy act,  the  author  lays  down  the  rule  that: 

'*The  trustee,  as  to  all  property  in  the  custody  or 
coming  into  the  custody  of  the  bankruptcy  court,  is,  in 
addition  to  his  other  rights,  to  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a  creditor  hold- 
ing a  Ken  by  legal  or  equitable  proceedings  thereon; 
and  also  as  to  all  property  not  in  the  custody  of  the 
bankruptcy  court  is  to  be  deemed  vested  with  all  the 
rights,  remedies  and  powers  of  a  judgment  creditor 
holding  an  execution  duly  returned  unsatisfied. '* 
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Assuming  that  Hall,  as  trustee,  actually  had  the  cus- 
tody of  the  200,000  feet  of  lumber  on  the  Haggerty  site, 
on  which  the  La  Grande  bank  claimed  a  chattel  mort- 
gage lien,  and  that  as  such  trustee  on  July  8,  1918,  he 
had  all  the  rights  of  aiien  creditor,  he  then  legally 
knew  that  laborers'  liens  had  been  duly  filed  on  that 
lumber  and  were  then  a  matter  of  record  in  the  office 
of  the  county  clerk,  and  a  further  search  would  have 
disclosed  the  fact  that  a  suit  was  then  pending  to  fore- 
close those  liens,  wherein  the  La  Grai^de  bank  had  been 
made  a* party  defendant  because  of  its  claim  of  lien  and 
had  filed  its  answer,  fully  -setting  forth  the  nature  and 
extent  of  its  claim  and  its  right  to  such  lien,  and  pray- 
ing for  affirmative  relief.  It  also  appeared  upon  the 
face  of  the  petition  by  which  the  defendant  company 
was  adjudicated  bankrupt  and  Hall  was  elected  trustee 
that  each  bank  had  or  claimed*  to  have  a  chattel  mort- 
gage lien  upon  the  lumber  in  controversy.  All  of  such 
facts  existed  and  were  a  matter  of  record  at  the  time 
of  the  adjudication  on  July  8,  1918,  when  Hall  ac- 
quired his  title  as  trustee. 

In  the  case  of  Posson  v.  Guaranty  Lotm  Assn.,  44 
Or.  106  (74  Pac.  923),  this  court  held: 

**It  is  now  settled  that  the  assignment  or  transfer  by 
a  defendant  of  his  interest  in  the  subject  matter  of  the 
litigation  during  its  pendency  does  not  defeat  the  suit, 
but  that  his  purchaser  is  bound  by  any  judgment  or  de- 
cree that  may  be  rendered  therein.  *  *  An  assignee 
who  acquires  title  to  the  subject  matter  of  the  litigatipn 
after  the  filing  of  the  complaint  takes  pendente  lite, 
and  is  bound  by  the  proceedings  against  hiS  assignor. ' ' 

8.  Under  the  facts  disclosed  by  the  record,  we  hold 
that  when  the  bankrupt  adjudication  was  made  and 
Hall  was  elected  trustee,  he  legally  knew  of  the  exist- 
ence of  the  written  instrument  held  by  the  La  Grande 
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bank,  in  form  a  bill  of  sale  and  \n  substance  a  chattel 
mortgage,  and  that  it  was  intended  to  be  a  chattel  mort- 
gage to  seciire  the  $1,400  note  of  the  defendant  com- 
pany owned  by  that  bank. 

9.  While  the  Circuit  Court  allowed  the  La  Grande 
bank  $150  as  attorneys*  fees,  there  is  no  provision  in 
either  note  or  alleged  chattel  mortgage  for  the  payment 
of  any  such  fees.  The  amount  is  reasonable,  but  no 
attorneys  *  fees  should  have  been  allowed,  and  that  was 
error.  The  decree  of  the  Circuit  Court  as  to  the  La 
Q-rande  bank  is  modified  in  regard  to  the  allowance  of 
attorneys '  fees,  and  in  all  other  respects  is  affirmed. 

As  to  the  labor  liens,  it  appears  that  the  defendant 
operated  its  mill  and  cut  all  of  its  lumber  at  the  Hag- 
gerty  site  until  about  May  1, 1918,  and  that  during  that 
month  about  450,000  feet  of  lumber  there  cut  was 
hauled  to  the  defendant  company's  yards  at  Union. 
About  May  1st  the  defendant  company  moved  its  mill 
from  the  Haggerty  site  to  what  is  known  as  the  Rail- 
road site,  and  at  the  time  the  laborers '  liens  were  filed 
there  was  about  75,000  feet  of  lumber  in  that  yard.  The 
Haggerty  site  is  on  Catherine  Creek,  at  least  twelve 
miles  from  the  defendant  company's  yard  at  Union, 
and  the  Railroad  site  is  about  one  mile  from  the  Hag- 
gerty place.  No  lumber  was  ever  cut  or  manufactured 
in  the  company 's  yards  at  Union,  and  any  placed  there 
was  hauled  at  least  twelve  miles  from  the  Haggerty 
site,  at  which  the  sawmill  was  first  located  and  the  logs 
were  noianuf actured  into  lumber. 

There  is  no  dispute  as  to  the  amount  of  the  liens  for 
labor  and  it  appears  that  the  men  were  paid  in  full  for 
their  work  up  to  May  1,  1918,  but  that  within  a  short 
time  after  the  Union  bank  took  possession  of  the  lum- 
ber in  the  Union  yards,  under  its  claims,  the  laborers 
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prepared  their  respective  liens  and  duly  filed  them  of 
record  on  and  after  June  8, 1918. 
Section  7461,  L.  0.  L.,  is  as  follows : 

.** Every  person  performing  labor  upon  or  who  shall 
assist  in  obtaining  or  securing  sawlogs,  spars,  piles, 
or  other  timber,  has  a  lien  upon  the  same  for  the  work 
or  labor  done  upon  or  in  obtaining  or  securing  the 
same,  whether  such  work  or  labor  was  done  at  the  in- 
stance of  the  owner  of  the  same  or  his  agent.  The 
cook  in  a  logging  camp,  and  any  and  all  others  who 
may  assist  in  or  about  a  lo^^ging  camp,  shall  be  re- 
garded as  a  person  who  assists  in  obtaining  or  secur- 
ing the  sawlogs,  spars,  piles,  or  other  timber  herein 
mentioned. ' ' 

And  Section  7462,  L.  0.  L.,  provides: 

*  *  Every  person  performing  labor  upon,  or  who  shall 
assist  in  manufacturing  sawlogs  or  other  timber  into 
lumber,  has  a  lien  upon  such  lumber  while  the  same 
remains  at  the  yard 'wherein  manufactured,  whether 
such  work  or  labor  was  done  at  the  instance  of  the 
owner  of  such  lumber  or  his  agent/* 

It  is  shown  that  twenty-four  of  the  liens  were  *  *  filed 
for  labor  performed  upon  and  assistance  rendered  in 
cutting  and  manufacturing  said  logs  and  lumber/' 
The  remaining  liens  are  for  work  and  labor  performed 
*'in  manufacturing  said  lumber  now  on  the  mill  sites/' 
It  is  contended  that  the  lumber  liens  are  void  as  to  the 
.lumber  in  the  Union  yards.  Section  7462  gives  the 
laborers  **a  lien  upon  such  lumber  while  the  same  re- 
mains at  the  yard  wherein  manufactured/'  The  de- 
fendant company  never  had  a  sawmill  or  manufactured 
any  lumber  at  or  in  its  Union  yards,  and  any  lumber 
lying  there  Vas  hauled  a  distance  of  at  least  twelve 
miles  from  the  yards  where  it  had  been  manufactured. 
The  lienholders  contend  that  the  lumber  was  hauled  to 
the  Union  yards  for  the  purpose  of  cutting  the  ends  and 
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trimming  it  ready  for  market.  But  the  fact  remains 
that  none  of  the  lumber  was  ever  cut  or  trimmed  there 
and  that  the  company  did  not  have  any  machinery  actu- 
ally installed  or  prepared  to  do  that  work  at  the  Union 
yards.  It  is  significant  that  the  only  lumber  which  was 
actually  sold  and  shipped  was  removed  from  Union  to 
La  Grande  for  the  purpose  of  having  it  edged  and 
trimmed  there. 

10-12.  The  right  to  a  laborer's  lien  is  statutory  and 
in  the  absence  of  a  specific  law  such  a  right  would  not 
exist.  The  law  gives  a  lien  upon  lumber  only  "while 
the  same  remains  at  the  yard  wherein  manufactured." 
After  the  lumber  is  removed  from  the  "yard 
wherein  manufactured,'*  the  right  to  file  a  lien  is  lost 
Although  it  is  true  that  the  lien  statute  is  remedial  and 
should  be  liberally  construed  in  favor  of  a  lien  for  such 
labor,  yet  we  do  not  know  of  any  legal  principle,  and 
counsel  have  cited  no  authority,  which  would  sustain  a 
laborer's  lien  upon  lumber  which  had  been  hauled 
twelve  miles  from  the  yard  *  *  wherein  manufactured. ' ' 

By  Section  7464,  L.  0.  L.,  it  was  enacted  that : 

"The  liens  provided  for  in  this  act  are  preferred 
liens,  and  are  prior  to  any  and  all  other  liens,  and  no 
sale,  transfer,  mortgage  or  assignment  of  any  sawlogs, 
spars,  piles  or  other  timber  or  manufactured  lumber, 
shall  divert  the  lien  thereon  as  herein  provided.  •  •  '* 

Section  7465,  L.  0.  L.,  is  as  follows : 

"The  person  rendering  the  service  or  doing  the  work 
or  labor  named  in  Sections  7461  and  7462  Is  only  en- 
titled to  the  liens  as  provided  herein  for  services,  work, 
or  labor,  for  the  period  of  six  months,  or  any  part 
thereof  next  preceding  the  filing  of  the  claims  as  pro- 
vided in  Section  7467. " 

Section  7466,  L.  0.  L.,  provides : 
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''The  person  granting  the  privilege  mentioned  in 
Section  7463  is  only  entitled  to  the  lien  as  provided 
therein  for  sawlogs,  spars,  piles  and  other  timber  cut 
during  the  six  months  next  preceding  the  filing  of  the 
claim  as  provided  in  Section  7467.** 

Section  7467,  L.  0.  L.,  is  in  part  as  follows : 

' '  Every  person,  within  thirty  days  after  the  close  of 
the  rendition  of  the  services,  or  after  the  close  of  the 
work  or  labor  mentioned  in  Sections  7461  and  7462, 
claiming  the  benefit  hereof,  must  file  for  record  with 
the  county  clerk  of  the  county  in  which  such  sawlogs, 
spars,  piles,  or  other  timber  was  cut,  or  in  which  such 
lumber  was  manufactured,  a  claim  containing  a  state- 
ment of  his  demands  and  the  amount  thereof,  *  *  and 
it  shall  also  contain  a  description  of  the  property  to 
be  charged  with  the  lien,  sufficient  for  identification 
with  reasonable  certainty.'* 

There  are  twenty-four  claimants  who  filed  liens  *'for 
labor  performed  upon  and  assistance  rendered  in  cut- 
ting and  manufacturing  said  logs  and  lumber'  *  and  who 
state  in  their  liens  that  they  ''performed  such  labor 
upon  and  assisted  in  cutting  and  mauufacturing  said 

logs  and  lumber  for  the  period  of days.  * '    There  is 

nothijig  in  the  liens  or  in  the  proof  which  tends  to  show 
or  fi|pi  which  this  court  can  detemline  how  many 
days'  labor  was  performed  by  either  of  them  in  the 
cutting  of  logs  or  in  the  manufacture  of  lumber.  Mr. 
Wright,  who  was  superintendent  of  the  defendant  com- 
pany, testified  that  no  separate  account  of  such  labor 
was  kept.  He  says  that  the  men  were  transferred 
from  one  employment  to  another  and  some  of  them 
worked  different  days  in  cutting  the  logs  and  in 
manufacturing  the  lumber,  and  that  there  was  no 
way  by  which  it  could  be  ascertained  how  many  days 
any  particular  employee  worked  in  cutting  logs  or  in 
manufacturing  lumber.    For  such  reason  no  separate 
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lienB  could  be  filed  and  the  amount  of  labor  in  the  cut- 
ting  of  logs  could  not  be  segregated  from  that  per- 
formed in  the  manufacture  of  lumber. 

13.  While  Sections  7461  and  7462,  L.  0.  L.,  are  parts 
of  the  same  act,  they  are  separate  and  distinct  from 
each  other.  The  former  section  gives  a  lien  to  the 
logger,  the  latter  provides  for  a  lien  for  the  manufac- 
ture of  lumber.  Each  is  complete  within  itself,  as  to 
the  right  of  lien.  One  sectioi;!  gives  a  lien  upon  logs 
which  may  have  been  cut,  and  the  other  upon  the  manu- 
factured lumber,  so  long  as  the  same  remains  **at  the 
yard  wherein  manufactured/'  Logs  are  cut  in  the 
timber  and  removed  to  the  mill,  where  they  are  manu- 
factured into  lumber,  which  is  then  piled  in  the  yards. 
As  held  by  this  court  in  Day  v.  Green,  63  Or.  293-295 
(127  Pac.  772,  773) : 

''The  two  sections  were  intended  to  meet  different 
classes  of  cases,  the  one  for  security  to  the  logger,  and 
the  other  to  the  operators  in  the  mill. '  * 

14.  Under  Section  7467,  L.  0.  L.,  it  is  the  duty  of  flie 
lien  claimant  to  file  ' '  a  claim  containing  a  statement  of 
his  demand. '*  Assuming,  without  deciding,  that  he 
could  make  and  enforce  a  joint  or  dual  lien  for  sQjj^ices 
under  Sections  7461  and  7462,  it  would  still  be  therauty 
of  the  lien  claimant  in  his  statement  to  specify  the 
amount  and  value  of  his  labor  for  cutting  logs  and  the 
amount  and  value  thereof  in  manufacturing  lumber. 

15.  While  it  is  true,  and  this  court  has  held,  that  a 
logger  has  a  lien  not  only  upon  the  logs  which  he  cuts, 
but  upon  the  lumber  manufactured  therefrom,  so  long 
as  it  can  be  followed  and  identified:  Schultz  v.  Shively, 
72  Or.  450  (143  Pac.  1115),  it  must  be  conceded  that  a 
laborer  who  has  a  lien  for  his  services  in  the  manu- 
facture of  lumber  does  not  have  and  could  not  enforce 
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a  lien  therefor  npon  sawlogs  before  the  same  are  cut 
into  lumber,,  Although  a  logger  may  pursue  and  en- 
force his  particular  lien  upon  lumber  manufactured 
from  the  logs  upon  which  he  has  performed  laboi*,  so 
long  as  he  can  follow  and  identify  it,  the  lien  to  the 
laborei^  for  manufacturing  lumber  is  confined  and  lim- 
ited to  the  lumber  *  *  while  the  same  remains  at  the  yard 
wherein  manufactured/'  Counsel  have  not  cited  and 
we  have  lot  found  any  authority  which  would  give  a 
laborer  the  right  to  a  dual  or  undegregated  lien  for  his 
labor  on  both  logs  and  lumber  under  Sections  7461  and 
7462 ;  and  in  the  absence  of  both  allegation  and  proof 
as  to  the  amount  of  labor  in  cutting  the  logs,  as  dis- 
tinguished from  that  used  in  the  manufacture  of  lum- 
ber, we  hold  that  such  liens  are  void. 

The  record  shows  that  the  following  lien  claimants, 
for  their  respective  amount,  filed  -liens  for  labor  in  the 
manufacture  of  lumber  only : 

J.  P.  Sayer $  55.02 

L.  F.  Ingram 31.23 

John  Julian 99.50 

Albert  Stocker 107.54 

C.  H.  Gibson 99.00 

W.  H.  Horn 104.00 

E.  A.  Hardman 107.50 

John  Brown 35.33 

Fred  Peterson 57 .  25 

James  Davis 65 .  67 

V.  C.  Addelman 118.50 

Harry  Proctor 23.00 

Henry  Cooley 299.25 

Clifford  Horstman 113.75 

16.  While  such  claims  are  on  all  of  the  lumber  at 
the  mill  yard  on  the  Haggerty  site,  they  are  also  upon 
the  75,000  feet  of  lumber  then  in  the  yard  on  the  Rail- 
road site.    The  evidence  shows  that  the  laborers  were 
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paid  in  full  to  May  1,  1918,  at  which  time  the  sawmill 
was  moved  from  the  Haggerty  to  the  Railroad  site,  and 
all  of  the  labor  covered  by  the  amounts  of  the  re- 
spective liens  must  have  been  performed  in  the  manu- 
facture of  the  75,000  feet  of  lumber  then  at  the  Railroad 
site.  While  these  claimants  would  not  have  any  lien 
on  the  lumber  at  the  Union  yard  or  at'  the  Haggerty 
eite,  they  would  have  a  right  to  liens  upon  the  lumber 
at  the  Railroad  site  which  they  had  there  matuf  actured 
after  the  removal  of  the  plant  on  May  1st.  The  labor 
for  which  they  filed  liens  must  have  been  performed  in 
the  manufacture  of  lumber  which  was  in  the  yard  at  the 
Railroad  site  at  tiie  time  of  filing  their  claims.  This 
renders  their  respective  liens  definite  and  certain  as  to 
the  amount  of  their  claims,  and  when  and  where  the 
labor  was  performed,  conclusively  shows  that  it  was 
performed  in  the  manufacture  of  the  75,000  feet  of  lum- 
ber on  the  Railroad  site,  and  clearly  brings  the  claims 
within  the  law  laid  down  by  this  court  in  Alders  on  v. 
Lee,  52  Or.  92,  96  (96  Pac.  234,. 236),  where  it  is  held: 

**The  lumber  upon  which  the  liens  are  sought  is  in 
fact  segregated,  and  the  claims  for  labor,  as  allowed  by 
the  Circuit  Court,  each  clearly  specify  the  character  of 
the  labor  and  contract  price  therefor,  and  come  within 
the  provisions  of  the  statute  covering  the  character  of 
labor  designated  therein.  The  lienable  lumber  is  at 
the  mill,  and  the  part  not  subject  to  liens  is  at  the  rail- 
road track,  about  one  mile  distant;  and  the  reference 
to  the  latter  in  the  Uen  notices  is  mere  surplusage,  as 
much  so  as  if  it  had  referred  to  cattle  or  horses  belong- 
ing to  the  Lee  Bros.  Co.,  ganging  in  the  vicinity.*^ 

As  to  the  lumber  liens,  the  decree  will  be  modified, 
sustaining  the  respective  claims  on  the  75,000  feet  of 
lumber  only,  at  the  Railroad  site  of  the  defendant  com- 
pany. 
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17.  Attorney  Ivanhoe  testified  that  $500  would  be  a 
reasonable  attorney's  fee  for  the  foreclosure  of  all  of 
the  labor  liens.  That  is  the  only  evidence  on  the  sub- 
ject in  the  record.  Based  upon  that  testimony  we  hold 
the  view  that  $250  would  be  a  reasonable  attorney's  fee 
to  be  allowed  for  the  foreclosure  of  the  fourteen  liens 
above  described* 

A  decree  will  be  entered  here  affirming  the  decree  of 
the  Circuit  Court  as  to  the  Union  bank  and  as  to  the 
La  Grande  bank,  except  the  allowance  of  $150  as  attor- 
ney's  fee  there,  which  was  erroneous,  and  in  favor  of 
P.  C.  Wright  for  the  fourteen  liens  for  labor  on  lumber 
only,  on  the  75,000  feet  of  lumber  on  the  Railroad  site, 
together  with  $250  as  attorney's  fees  for  the  fore- 
closure of  the  same.  In  all  other  respects  the  decree  of 
the  Circuit  Court  is  affirmed,  neither  party  to  recover 
costs  in  either  court.  Moi^fibd  and  Apfibb£bd. 

Bennett,  J.,  concurs  in  the  result. 

BEAN,  J.,  Concurring  in  Part  and  Dissenting  in  Part. 
I  concur  in  the  able  opinion  of  Mr.  Justice  Johns, 
except  as  to  that  part  relating  to  the  segregating  of 
the  items  of  labor  for  which  liens  are  claimed.  It  is 
held  that  it  is  **the  duty  of  the  lien  claimant  in  his 
statement  to  specify  the  amount  and  value  of  his  labor 
for  cutting  logs  and  the  amount  and  value  thereof  in 
manufacturing  lumber. ' '  The  statute  creating  the  lien 
makes  no  such  requirement.  The  act  of  1891,  of  which 
Sections  7461  and  7462,  L.  0.  L.,  are  a  part,  contem- 
plates that  but  one  notice  of  lien  shall  be  filed  for  work 
performed  on  logs  and  for  labor  done  in  sawing  the 
same.  This  is  clear  from  a  careful  reading  of  Section 
7467,  L.  0.  L.,  providing  for  the  notice  of  lien.  When 
one  man  or  ten  men  should  be  engaged  for  three  or  four 
days  in  securing  logs   and  immediately   thereafter 
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should  labor  in  sawing  the  same  at  a  mill,  it  cannot  be 
suggested  that  any  good 'would  be  obtained  in  specify- 
ing how  much  time  was  consumed  in  logging  and  how- 
much  in  work  in  the  mill.  A  requirement  that  such 
should  be  done  in  proving  a  lien  is  highly  technical  and 
not  a  carrying  out  of  the  legislative  intent.  In  Robins 
V.  Paulson,  30  Wash.  459  (70  Pac.  1113),  it  was  said  by 
Mr.  Justice  Dunbae  that : 

**The  actual  sawing  of  the  timber  is  no  more  a  part 
of  manufacturing  the  same  than  the  cutting  and  pre- 
paring of  such  timber  for  the  saw.  In  one  case  the 
manufactured  product  of  the  laborer  would  be  the  log; 
in  the  other,  the  manufactured  product  would  be  the 
lumber.  We  therefore  hold  that  in  this  case  the  re- 
spondent was  entitled  to  his  lien  on  the  lumber. ' ' 

The  Washington  statute  is,  as  I  understand,  practi- 
cally identical  with  ours  as  to  the  creation  of  such  a 
lien. 

It  is  well  settled  in  this  state  that  a  laborer  perform- 
ing work  in  assisting  in  the  securing  of  logs  to  be 
manufactured  into  lumber  is  entitled  to  a  lien  therefor 
on  the  lumber  after  the  same  is  manufactured :  Jones 
on  Liens  (3  ed.),  §  703  et  seq. ;  Fischer  v.  Cone  Lumber 
Co.,  49  Or.  277,  283  (89  Pac.  737).  The  notice  of  lien 
therefor  may  be  filed  after  the  logs  are  sawed.  Lien 
statutes  are  remedial  and  should  be  so  construed  and 
enforced  so  as  to  carry  out  the  intent  of  lawmakers : 
Day  v.  Green,  63  Or.  293  (127  Pac.  772).  To  require 
the  items  of  labor  on  the  logs  and  the  work  in  manu- 
facturing the  same  into  lumber  to  be  segregated  would 
only  render  it  necessary  for  the  court  to  add  the 
amounts  together  again  and  render  a  decree  therefor 
without  protecting  or  changing  the  rights  of  any  in- 
terested party  in  the  least. 

I  therefore  withhold  my  assent  to  that  part  of  the 
opinion  holding  a  part  of  the  lien  void. 
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OEEGON  HOME  BUILDERS  v.  MONTGOMEBY 

INV.  CO. 

(184  Pae.  487.) 

Trfal—Findliig  of  Facts  by  Judge  Specific  as  In  Special  Verdict. 

1.  Where  the  parties  to  an  action  waive  their  rights  to  a  jury,  the 
findings  of  the  trial  judge  are  in  the  nature  of  a  special  yerdiet,  and 
the  judge  must  find  the  facts  as  particularly  as  is  required  in  a  special 
verdict  returned  by  a  jury. 

Trial— Finding  of  Facts  by  Qpedal  Verdict. 

2.  A  special  verdiet  must  find  all  the  facts  essemtial  for  a  judgment, 
but  ultimate  and  constitutive,  rather  than  evidentiary,  facts  should  be 
stated. 

Trial— Adequacy  of  Special  Verdict  Stating  Findings  on  Issue  Deter- 
mining Case. 

8.  A  special  verdict  must  pass  on  all  the  material  issues,  yet  will  be 
adequate  if  it  states  sufficient  findings  on  cm  issue  ultinnitely  deter- 
mining the  case  and  necessarily  supporting  the  'judgment  rendei^d  so 
that  other  issues  become  immaterial. 

Trial — Findings  of  Judge  Being  Only  Conclusions  of  laaw  Insufficient. 

4.  If  the  findings  made  by  the  trial  judge  are  not  in  truth  findings 
of  fact,  but  only  conclusions  of  law,  the  judgment  cannot  stand  be- 
cause it  must  be  supported  by  a  statement  of  ultimate  facts. 

Trial— -"Evidentiary  Fftct**  Defined. 

5.  An  "evidentiary  fact''  is  one  that  furnish^  evidence  of  th«  exist- 
ence of  some  other  fact.  ^ 

Trial — ^'^Ultlmate  Fact"  Defined. 

6.  An  "ultimate  fact"  is  the  final  resulting  effect  reached  by  pro-* 
eeeses  of  l^al  reasoning  from  the  evidentiary  facts. 

/ 
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Pleading — Affirmative  Allegation  In  Answer  as  Denial  of  AffirmatiYe 
Allegation  In  Complaint. 

7.  In  a  broker's  action  for  commission  on  negotiating  an  exchange 
of  properties,  the  affirnnative  allegation  in  the  complaint  that  the  pur- 
chaser procured  owned  his  exchanged  premises  in  fee  simple,  followed 
by  denial  in  the  answer,  is  sufficient  after  judgment  and  without 
timely  objection,  for  the  reason  that  such  denial  is  the  equivalent  of 
an  affirmcitive  allegation  of  nonownership  by  such  purchaser. 

Trial— "Fact  In  Issue"  on  Which  Complaint  Is  Bssed  and  Which  De- 
fendant Controverts. 

8^  In  a  realty  broker's  action  for  commission  in  negotiating  an  ex- 
change of  properties,  questioin  of  whether  or  net  the  purchaser  pro- 
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cured  was  the  owner  in  fee  simple  of  Ms  lands  to  be  exchanged  hdd 
a  ''fact  in  issue,"  defizi>ed  as  that  on  which  plaintiff  proceeds  by  his 
action,  and  which  defendant  controverts  in  his  pleadings,  so  that  find- 
ings thereon  were  findiDgs  of  ultimate  fact  and  not  mere  conclusions 
of  law. 

Broken — "Beal  Estate  Broker*'  Defined. 

9.  A  "real  estate  broker"  is  one  employed  in  negotiating  the  sale, 
purchase,  or  exchange  of  lands  on  a  commission  contingent  on  success. 

Brokers— Bight  to  Oommlsslon  on  Bef  usal  of  Piindpal  to  SdL 

10.  A  realty  broker,  employed  to  sell  giyen  lands  or  to  find  a  pur- 
chaser ready,  able  and  willing  to  buy,  is  entitled  to  commission  when 
he  introduces  to  his  principal  a  person  ready,  able  and  willing  to  pur- 
chase on  the  terms  fixed  by  the  principal,  even  though  the  latter  re- 
fuses to  sell. 

J  As  to  the  right  of  a  broker  to  compensation  for  sale,  lease,  etc, 
eated  by  act  of  the  owner,  see  notes  in  2  Ann.  Oas.  184;  20 
Ann.  Gas.  1020.] 

Brokers — Construction  of  Contract  to  Pay  Commission  on  "Consumma- 
tion of  Deal." 

11.  In  view  of  a  stipulation  that  plaintiff  broker's  commission 
should  be  so  much  "of  the  price,"  engagement  by  the  owner  to  pay 
commission  if  the  broker  found  a  buyer  ready  and  willing  to  "con- 
summate a  deal"  for  the  stipulated  price  held  to  be  to  pay  commission 
on  actual  completion  and  carrying  out  of  a  contract  of  exchange  of 
properties  with  a  buyer  procured  by  the  broker. 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  !• 

This  is  an  action  by  a  real  estate  broker  to  recover 
a  commission.  The  Oregon  Home  Builders,  plaintiff, 
and  the  Montgomery  Investment  Company,  defendant, 
are  corporations.  The  plaintiff  is  engaged  in  the  busi- 
ness of  a  real  estate  broker.  The  defendant  owned  a 
four-story  brick  building  and  the  land  upon  which  it 
stood  in  Portland.  On  June  1,  1916,  the  defendant 
signed  a  writing  which  reads  as  follows : 

'*To  the  Oregon  Home  Builders: 

''You  are  hereby  employed  and  authorized  to  offer 
for  sale  or  exchange  and  given  the  exclusive  sale  of 
the  property  described  in  the  margin  hereof,  at  the 
price  and  terms  noted  therein  or  at  such  other  price 
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and  terms  as  I  may  hereafter  agree  to.  You  are 
hereby  authorized  by  me  to  accept  a  deposit  to  be  ap- 
plied on  the  purchase  price  of  said  property,  and,  in 
my  name,  to  execute  and  deliver  a  binding  written 
contract  for  the  sale  and  conveyance  of  the  said  above 
described  property.  In  the  event  that  you  find  a  buyer 
ready  and  willing  to  consummate  a  deal  for  said  price 
and  terms  or  on  such  other  terms  and  price  as  may  be 
agreed  to  by  me,  or  place  me  in  touch  with  a  buyer  to 
whom  I  at  any  subsequent  time  sell  or  convey  said 
property,  I  hereby  agree  to  pay  you  in  cash,  as  a  com- 
mission for  your  services,  the  following  sums,  to-wit: 
$750.00  cash  of  the  price  for  which  said  property  is 
sold  or  at  which  it  is  exchanged,  which  said  commis- 
sion I  authorize  you  to  retain  out  of  the  first  money 
paid  on  the  purchase  price  of  said  property  as  a  de- 
posit, or  otherwise.  I  hereby  warrant  the  information 
given  in  the  margin  to  be  true  and  that  I  am  in  peace- 
able possession  of  the  said  described  property,  that  my 
title  to  the  same  is  perfect,  and  is  without  encumbrance 
as  stated,  and  that  I  will  furnish  a  satisfactory  abstract 
of  title  brought  down  to  the  date  of  sale,  showing  such 
title.  In  case  of  an  exchange  of  my  said  property,  I 
have  no  objection  to  your  representing  and  accepting 
compensation  from  the  other  party  to  the  exchange  as 
well  as  myself.  I  agree  to  furnish  an  abstract  of  title 
to  the  date  of  sale.  I  further  agree  that  this  contract 
and  the  authority  hereby  conferred  shall  continue  in 
effect  until  I  give  you  ten  days'  notice  of  withdrawal, 

''Montgomery  Investment  Co. 

''Bayard  T.  Ajllyn,  Pres. 

"A.  J.  Delano,  Treas. 

"F.  J.  Delano,  Secy. 
"West  half  of  lots  7  and  8,  Block  135,  Portland, 
Multnomah  County,  Oregon,  known  as  No.  386  Third 
Street,  Portland,  Ore.,  Price  $70,000.  Terms,  ex- 
change. Present  encumbrance:  Mortgage  $25,000  at 
7%.  Are  interest  charges  and  all  bonded  assessments 
paid  to  date  t  Yes.  City  liens,  bonded :  None.  Char- 
acter of  improvements :  4  story  brick  store  and  apart- 
ment'* 
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Afterwards  the  plaintiff  introduced  to  the  defendant 
Claude  D.  Starr  as  a  prospective  purchaser.  After 
** numerous  negotiations'*  betwee^  Starr  and  the  de- 
fendant, *4n  all  of  which  said  negotiations  the  plaintiff 
corporation  assisted,  associated  and  participated,'*  the 
defendant  and  Starr  signed  a  writing  as  follows : 

*'This  Agreement,  Made  and  entered  into  this  1st 
day  of  June,  1916,  by  and  between  The  Montgomery 
Investment  Company,  a  corporation,  by  its  president 
and  secretary,  with  the  corporate  seal,  party  of  the 
first  part,  and  Claude  D.  Starr,  party  of  the  second 
part,  Witnesseth : 

'"That  for  and  in  consideration  of  the  agreements 
hereinafter  contained,  the  party  of  the  first  part  agrees 
to  sell  to  the  party  of  the  second  part  and  the  party  of 
the  second  part  agrees  to  purchase  from  the  first  party 
the  following  described  property  in  Multnomah 
County,  State  of  Oregon,  to  wit:  [Here  is  described  the 
land  upon  which  the  brick  building  is  located.] 

*' Subject  to  a  mortgage  for  the  sum  of  $25,000,00, 
which  said  mortgage  is  due  November,  1916.  Also  to 
convey  by  bill  of  sale  all  the  furniture,  except  personal 
effects,  now  in  the  above  named  premises,  free  and 
clear  of  all  encumbrances. 

**And  in  payment  of  the  purchase  price  of  the  above 
described  property,  and  in  consideration  of  the  convey- 
ance thereof,  the  party  of  the  second  part  agrees  to 
sell  and  convey  to  the  party  of  the  first  part  the  fol- 
lowing described  properties,  situated  in  Multnomah 
and  Clackamas  Counties,  State  of  Oregon,  to  wit: 
[After  describing  two  lots  in  Portland,  one  of  which 
was  subject  to  a  mortgage  for  $4,500,  while  the  other 
is  said  to  be  clear  of  encumbrance,  the  writing  de- 
scribed two  tracts  aggregating  232.72  acres  located  in 
Clackamas  County.]  Same  to  be  clear  of  all  en- 
cumbrances. 

* '  And  the  said  party  of  the  second  part  agrees  to  pay 
at  the  consummation  of  this  transaction  the  sum  of 
$5,000  in  cash,  to  the  party  of  the  first  part 
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''All  rentals,  interest  and  adjustments  to  be  made 
as  of  July  1,  1916.  Deeds  conveying  said  properties 
from  one  to  the  other  of  the  parties  hereto  are  to  be 
good  and  suflScient  warranty  deeds  conveying  a  fee 
simple  title  to  the  above  described  properties,  free  from 
all  encumbrances  except  as  herein  mentioned,  and  said 
deeds  shall  be  delivered  from  one  to  the  other  of  the 
said  parties  hereto  within  a  reasonable  time.  Ab- 
stracts of  title  or  certificates  of  title  to  be  furnished 
each  party  to  the  other  to  their  respectiv^e  properties, 
and  a  reasonable  time  shall  be  allowed  for  the  correc- 
tion of  any  defects  that  may  appear.  ^ ' 

The  plaintiff  was  * '  the  procuring  cause  of  the  execu- 
tion of  the  agreement '*  made  between  the  defendant 
and  Starr. 

On  June  10,  1916,  Starr  submitted  to  the  defendant 
abstracts  of  title  covering  the  two  Portland  lots  and 
the  two  Clackamas  County  tracts.    The  abstracts 

''did  not  disclose  that  the  said  Starr  was  the  owner  in 
fee  simple  of  the  property  situated  in  Clackamas 
County  *  *  and  did  not  disclose  that  said  Starr  had 
a  marketable  title  thereto. '*  In  truth  Starr  "was  not 
at  any  time  prior  to  the  commencement  of  this  action 
the  owner  in  fee  simple  of  the  real  property  known  as 
the  Clackamas  County  lands,  and  did  not  have  a 
marketable  title  thereto  but  his  title  therein  was  de- 
fective. *' 

On  July  20,  1916,  the  defendant  delivered  to  Starr  a 
complete  statement  of  its  objections 

' '  pointing  out  the  defects  to  the  title  of  said  Clackamas 
County  lands  as  shown  by  said  abstract  of  title,'*  and 
"refused  to  consummate  said  deal  unless  the  defects 
so  pointed  out  should  be  remedied  within  a  reasonable 
time  and  on    or  before  the  3d  day  of  September,  1916. " 

Starr  failed  to  correct  the  defects  pointed  out  to  him 
and  he 

"did  not  prior  to  the  3d  day  of  September,  1916,  or 
at  all,  tender  to  the  defendant  an  abstract  of  title  show- 

94  Or.  — ^28 
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ing  that  said  defects  or  any  of  them  had  been  renaedied, 
or  showing  that  the  said  Starr  had  or  could  convey  a 
marketable  title  to  said  Clackamas  County  lands/'  On 
September  3,  1916,  the  defendant  notified  Starr  ''that 
on  account  of  his  failure  and  refusal  to  comply  with 
said  contract  the  defendant  considered  itself  no  longer 
bound  thereby / ' 

Starr  had  caused  the  written  agreement  which  he 
and  the  defendant  had  signed  to  be  recorded;  and  in 
February,  1917,  he  delivered  to  the  defendant  a  quit- 
claim deed  to  the  brick  building.  Up  to  and  including 
the  time  when  the  quitclaim  deed  was  delivered — 

**  Starr  was  not  able  to  convey  a  fee  simple  or  market- 
able title  to  said  Clackamas  County  lands  to  the  de- 
fendant, and  neglected  within  a  reasonable  time  after 
the  defects  to  the  title  were  pointed  out  to  him  by  the 
defendant  to  cure  said  defects  or  any  of  theuL*' 

Starr  was  ready  and  willing  at  all  times,  however,  to 
pay  the  defendant  the  $5,000  stipulated  in  the  contract. 

The  plaintiflf  brought  this  action  to  recover  $750^ 
alleging  that  it  had  earned  and  was  entitled  to  that  sum 
as  a  commission  under  the  terms  of  its  contract  with 
the  defendant.  The  facts  narrated  in  the  foregoing 
statement  are  taken  from  the  findings  of  fact  made  by 
the  trial  judge,  who  with  the  consent  of  the  parties 
heard  the  cause  without  the  aid  of  a  jury.  The  judg- 
ment was  for  the  defendant  and  the  plaintiff  appealed. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  B.  Shively. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  E.  V.  Littlefield  and  Messrs.  Winter,  Reams  dk 
Maguire,  with  an  oral  argument  by  Mr.  Robert  F. 
Maguire. 
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HAEBIS,  J.— 1-4.  The  plaintiff  contends  that  the 
findings  labeled  ''findings  of  fact,'*  so  far  as  they  re- 
late to  Starr's  title  to  and  ownership  in  the  Clackamas 
County  lands,  are  no  more  than  conclusions  of  law ;  and 
that  therefore  they  are  insufficient  to  support  the  judg- 
ment. Where  the  parties  to  an  action  at  law  waive 
their  right  to  a  jury,  the  findings  made  by  the  trial 
judge  who  hears  and  decides  the  cause  are  in  the  nature 
of  a  special  verdict ;  and  hence  since  the  standard  fixed 
for  a  special  verdict  is  also  taken  as  the  standard  for 
the  ' '  findings  of  fact, ' '  the  trial  judge  must  find  the  facta 
with  'the  same  degree  of  particularity  as  is  required 
in  a  special  verdict  returned  by  a  jury.  A  special  ver- 
diet  must  find  all  the  facts  essential  for  a  judgment; 
but  ultimate  and  constitutive  rather  than  eviden- 
tiary facts  should  be  stated.  Generally  a  special  ver- 
dict must  pass  upon  all  the  material  issues ;  and  yet  a 
special  verdict  will  be  adequate  if  it  states  sufficient 
findings  on  an  issue  which  ultimately  determines  the 
case  and  necessarily  supports  the  judgment  rendered 
so  that  other  issues  in  the  controversy  become  imma- 
terial :  Turner  v.  Cyrus,  91  Or.  462  \179  Pac.  279).  If 
the  findings  made  by  the  trial  judge  are  not  in  truth 
findings  of  fact  but  in  effect  are  only  conclusions  of 
law,  then  the  judgment  cannot  stand  because  it  must  be 
supported  by  a  statement  of  ultimate  facts:  38  Cyc. 
1979. 

5,  6.  An  ** evidentiary  fact*'  is  one  that  furnishes  evi- 
dence of  the  existence  of  some  other  fact :  17  Cyc.  822. 
An  ultimate  fact  is  the  final  resulting  effect  which  is 
reached  by  processes  of  logical  reasoning  from  the  evi- 
dentiary facts:  21  R.  C.  L.  438.  In  8  Words  and 
Phrases,  7144,  it  is  said : 

** Ultimate  facts  are,  when  considered  with  reference 
to  the  facts  or  evidence  by  which  they  are  established 
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or  proved,  but  the  logical  results  of  the  proofs,  or,  in 
other  words,  mere  conclusions  of  fact.  * ' 

It  is  sometimes  difficult  to  distinguish  between  con- 
clusions of  fact  and  conclusions  of  law,  because  it  may 
be  that  a  statement  of  fact  cannot  be  made  without  in- 
cluding a  conclusion  or  it  may  be  that  a  conclusion  of 
law  is  such  that,  in  the  attending  circumstances,  it  must 
be  stated  in  the  form  of  a  statement  of  fact :  38  Cyc. 
1979;  Levins  v.  Rovegno,  71  Cal.  273  (12  Pac  161); 
Clark  V.  Chicago  etc,  R.  Co.,  28  Minn.  69  (9  N.  W.  75). 

**The  line  of  demarcation**  as  stated  in  Levins 
V.  Rovegno,  71  Cal.  273,  275  (12  Pac.  161, /162), 
''between  what  are  questions  of  fact  and  conclusions  of 
law  is  not  one  easy  to  be  drawn  in  all  cases.  It  is 
quite  easy  to  say  that  the  ultimate  facts  are  but  the 
logical  conclusions  deduced  from  certain  primary  facts 
evidentiary  in  their  character,  and  that  conclusions  of 
law  are  those  presumptions  or  legal  deductions  which, 
the  facts  being  given  are  drawn  without  further  evi- 
dence.  This  does  not,  however,  quite  meet  the  difficulty. 
We  deduce  the  ultimate  fact  from  certain  probative 
facts  by  a  process  of  natural  reasoning.  We  draw  the 
inference  or  conclusion  of  law,  by  a  process  of  artificial 
reasoning;  but  this  last  process  is  often  in  such  exact 
accord ,  with  natural  reason  that  the  distinction  is 
scarcely  appreciable. 

**If  ultimate  facts  were  found  only  from  direct  evi- 
dence to  the  very  fact,  the  distinction  between  them  and 
conclusions  of  law  would  be  easily  drawn ;  but,  as  they 
are  to  a  great  extent  presumed  from  the  existence  of 
other  facts,  they  are  conclusions  reached  by  argument, 
by  reason, — are  results  deduced  from  an  inferential 
process,  in  which  the  evidentiary  facts  become  the 
premises,  and  the  ultimate  fact  the  conclusion;  and  this 
process,  by  which  ultimate  facts  or  presumptions  of 
fact  are  reached,  differs  from  presumptions  of  law 
only  in  this ,  that  the  latter  '  are  reduced  to  fixed  rules, 
and  constitute  a  branch  of  the  particular  system  of 
jurisprudence  to  which  they  belong';  the  former  being 
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*  merely  natural  presumptions,  are  derived  wholly  and 
directly  from  the  circumstances  of  the  particular  case, 
by  the  common  experience  of  mankind,  without  aid  or 
control  of  any  rule  of  law  whatever. '  ' ' 

Although  it  may  not  be  possible  to  frame  a  formula 
which,  in  aU  cases,  will  serve  as  an  unfailing  test  by 
which  to  determine  whether  a  given  deduction  states  an 
ultimate  fact  or  a  conclusion  of  law  still, 

**it  is,  in  many  cases,''  as  said  in  Levins  v.  Rovegno, 
*'the  means  by  which  the  result  is  to  be  reached  which 
must  determine  whether  a  given  conclusion  is  one  of 
fact  or  law.  If,  from  the  facts  in  evidence,  the  result 
can  be  reached  by  that  process  of  natural  reasoning 
adopted  in  the  investigation  of  truth,  it  becomes  an 
ultimate  fact,  to  be  foimd  as  such.  If,  on  the  other 
hand,  resort  must  be  had  to  the  artificial  proceslses  of 
the  law,  in  order  to  reach  a  final  determination,  the  re- 
sult is  a  conclusion  of  law'':  See,  also,  Travelers'  Ins. 
Co.  V.  Hallauer,  131  Wis.  371  (111  N.  W.  527). 

In  addition  to  the  difficulty  encountered  in  distin- 
guishing between  conclusions  of  law  and  ultimate  facts 
it  is  also  sometimes  difficult  to  distinguish  between 
inferential  facts  and  ultimate  facts ;  and  because  of  this 
latter  difficulty  it  has  been  suggested  in  one  jurisdic- 
tion that  in  cases  of  doubt  the  only  safe  plan  is  to  in- 
clude all  the  facts  in  a  special  verdict  on  the  theory 
that  if  it  turns  out  that  a  given  fact  is  only  evidentiary  ' 
no  harm  is  done,  but  if  such  fact  is  ultimate,  its  pres- 
ence is  proper  and  its  absence  might  be  fatal :  Louis- 
ville etc.  Ry.  Co.  v.  MUler,  141  Ind.  533,  549  (37  N.  E. 
343) ;  Republic  Iron  Steel  Co.  v.  Jones,  32  Ind.  App. 
189,191  (69N.  E.191). 

It  has  been  said  that  a  fact  in  issue  *4s  that  upon 
which  the  plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  in  his  pleadings":  Garwood 
V.  Garwood,  29  Cal.  514;  Glenn  v.  Savage,  14  Or.  567, 
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574  (13  Pac.  442) ;  King  v.  Chase,  15  N.  H.  9  (41  Am. 
Dec.  675). 

We  now  turn  to  the  pleadings  to  ascertain  what  were 
the  facts  in  issue.  The  complaint  avers  that  the  de- 
fendant owned  the  property  upon  which  the  brick  build- 
ing is  located  and  that  the  plaintiff  and  defendant 
entered  into  an  agreement  under  the  terms  of  which 
the  defendant  agreed  to  pay  plaintiff  $750;  that  the 
plaintiff  found  a  tuyer  * '  ready  and  witling  to  consum- 
mate an  exchange  thereof  for  other  property  upon  such 
terms,  conditions  and  for  such  price  as  should  be 
agreed  to  by  the  defendant. ' '  It  is  next  alleged  in  the 
complaint  that  the  plaintiff  produced  Claude  D.  Starr 
and  that  Starr  and  the  defendant  entered  into  a  con- 
tract for  the  exchange  of  their  respective  properties, 
and  that  under  the  terms  of  the  contract  the  Clackamas 
County  lands  were 

"to  be  clear  of  all  encumbrances.  That  in  and  by  said 
contract  it  is  further  provided  that  the  said  Starr 
should  pay  defendant  the  further  sum  of  $5,000  in 
cash,  and  said  contract  further  provided  that  all 
rentals,  interest  and  adjustments  were  to  be  made  as 
of  July  1st,  1916 ;  that  deeds  conveying  said  properties 
from  one  to  the  other  of  said  parties  were  to  be  good 
and  sufficient  warranty  deeds  conveying  a  fee  simple 
title  to  the  property  conveyed  free  from  all  en- 
cumbrances except  as  in  said  contract  mentioned,  and 
that  said  deeds  should  be  delivered  from  one  to  the 
other  of  said  parties  within  a  reasonable  time,  and  said 
contract  further  provided  that  abstracts  or  certificates 
of  title  were  to  be  furnished  by  each  party  to  the  trans- 
action to  the  other,  covering  their  respective  proper- 
ties, and  that  a  reasonable  time  should  be  allowed  each 
party  for  tiie  correction  of  any  defects  that  might 
appear. '* 

The  complaint  continues  by  alleging  in  paragraph 
IV: 
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* '  That  at  all  times  herein  mentioned  the  said  Claude 
D.  Starr  has  been  and  is  now  the  owner  in  fee  simple 
of  the  properties  described  in  paragraph  III  hereof 
agreed  by  him  to  be  conveyed  to  the  defendant,  and 
the  said  Claude  D.  Starr  has  be^n  at  all  times  herein 
mentioned  and  is  now  ready  and  willing  to  convey  said 
property  and  all  thereof,  subject  only  to  the  en- 
cumbrances in  said  contract  mentioned,  by  good  and 
sufficient  warranty  deed,  as  provided  in  said  contract, 
and  has  been  at  all  of  said  times,  and  is  now  ready 
and  willing  to  pay  defendant  said  sum  of  $5,000  in 
cash,  and  at  all  times  herein  mentioned  and  is  now 
ready  and  willing  to  consummate  said  transaction  for 
the  exchange  of  said  properties  in  accordance  with  the 
terms  of  said  contract" 

The  answer  admits  that  the  terms  of  the  contract 
between  the  plaintiff  and  Starr  are  as  alleged  in  the 
complaint.  The  answer  admits  that  Starr  is  willing  to 
pay  $5,000  but  denies  every  other  allegation  in  para- 
graph IV.  In  other  words,  the  plaintiff  says  that 
Starr  '* has  been  and  is  now  the  owner  in  fee  simple"  of 
the  Clackamas  County  lands,  which  according  to  the 
terms  of  the  contract  were  to  be  * 'clear  of  all  en- 
cumbrances"; but  the  defendant  denies  that  Starr  has 
been  or  is  now  the  owner  in  fee  simple  of  these  lands. 

The  answer  contains  some  affirmative  matter.  In 
substance  the  defendant  says  in  its  answer  that  Starr 
submitted  abstracts  but  that  they  disclosed  that  he 
/'did  not  have  a  merchantable  title  to  any  of  the  real 
property  in  Clackamas  County" ;  that  on  July  19, 1916, 
the  defendant  gave  to  Starr  a  complete  statement  of 
its  objections  to  the  title  to  the  Clackamas  County 
lands ;  that  Starr  made  no  attempt 

*'to  correct  any  of  objections  made  to  the  title  as 
shown  by  the  abstract  which  was  submitted  to  this  de- 
fendant, and  that  this  defendant  has  never  at  any  time 
or  at  all  been  given  or  tendered  an  abstract  to  the  title 
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showing  a  merchantable  title  to  the  lands  in  Clackamas 
County,  Oregon.*' 

The  answer  concluded  by  averring  that  on  account 
of  the  failure  of  Starr  to  submit  an  abstract  within  a 
reasonable  time  ** showing  a  fee-simple  title  to''  the 
Clackamas  County  lands,  the  defendant  notified  Starr 
on  September  6,  1916,  that  the  contract  was  canceled 
'  *  on  account  of  his  Inability  to  deliver  to  this  defendant 
a  merchantable  title  to  the  property  in  Clackamas 
County. ' ' 

7,  8.  All  this  aflSrmative  matter  in  the  answer  was 
denied  by  the  reply.  In  other  words,  the  defendant 
says,  but  the  plaintiflF  denies,  that  the  abstracts  sub- 
mitted by  Starr  disclosed  that  he  did  not  have  a  mer- 
chantable title ;  and  that  Starr  failed  to  furnish  an  ab- 

* 

stract  showing  that  he  owned  the  Clackamas  County 
lands  in  fee  simple.  It  is  true  that  the  defendant  did 
not  directly  allege  in  its  answer  that  Starr  was  not  the 
fee-simple  owner  of  the  Clackamas  County  lands;  but 
it  is  also  true  that  the  complaint  alleged  that  Starr  was 
the  fee-simple  owner  of  the  premises  and  this  allega- 
tion of  the  complaint  was  denied  by  the  answer,  thus 
forming  an  issue  upon  the  question  as  to  whether  Starr 
owned  the  Clackamas  County  lands  in  fee  simple.  It 
will  be  observed,  too,  there  are  numerous  averments  in 
the  answer  about  the  abstracts  not  disclosing  a  market- 
able title  or  fee-simple  ownership.  It  may  be  assumed, 
without  deciding,  that  in  order  to  prevail  the  defendant 
must  aver  that  Starr  was  not  the  fee-simple  owner  of 
the  premises;  and  yet,  notwithstanding  such  assump- 
tion, the  answer  must  be  held  suflScient  after  judgment 
and  in  the  absence  of  a  timely  objection,  for  the  reason 
that  the  affirmative  allegation  in  the  complaint  that 
Starr  owned  the  premises  in  fee  simple  followed  by  the 
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denial  in  the  answer  is  taken  as  the  equivalent  of  an 
affirmative  allegation  in  the  answer  of  nonownership : 
31  Cyc.  716 ;  Treadgold  v.  Williams,  81  Or.  658,  663 
(160  Pac.  803) ;  Hodson-F eenaughty  Go.  v.  Codsi  Cul- 
vert &  Flume  Co.,  91  Or.  630  (178  Pac.  382,  387).  The 
question  of  whether  or  not  Starr  was  the  owner  in  fee 
simple  of  the  Clackamas  County  lands  was  a  **fact  in 
issue ' '  within  the  definition  already  given  of  a  fact  in 
issue,'*  for  the  Montgomery  Investment  Company  de- 
fends, in  part  at  least,  upon  the  circumstance  that 
Starr  did  not  own  these  lands  in  fee  simple.  If  the 
fact  that  Starr  was  not  the  fee-simple  owner  of  the 
premises  is,  together  with  the  other  facts  recited  in  the 
findings,  sufficient  to  defeat  the  claim  of  plaintiff,  then 
the  statement  of  that  fact,  together  with  the  other  re- 
cited facts,  is  enough  to  support  the  judgment. 

Ownership  may  be  pleaded  as  an  ultimate  fact  and 
a  /or^iori  ownership  may  be  stated  as  an  ultimate  fact 
in  a  special  verdict  or  in  the  findings  of  fact  made  by 
a  trial  judge.  Whether  a  finding  of  ownership  is  a 
finding  of  fact  or  a  conclusion  of  law  may  of  course 
depend  upon  the  issues  to  be  tried.  We  think  that  the 
findings  about  the  ownership  of  the  Clackamas  County 
lands  are  findings  of  an  ultimate  fact.  The  trial  court 
intended  that  the  finding  about  ownership  should  serve 
as  a  finding  of  fact.  This  intention  is  made  clear  by 
the  circumstance  that  this  finding  appears  among  the 
findings  of  fact  and  the  additional  circumstance  that 
there  is  an  appropriate  finding  of  nonownership  among 
the  conclusions  of  law.  The  record  presented  to  us 
does  not  contain  any  evidence,  if  any  there  was,  taken 
at  the  trial ;  but  the  controversy  is  presented  upon  the 
pleadings  and  the  findings  made  by  the  trial  judge. 
The  record  does  not  disclose  any  request  made  by  the 
plaintiff  for  more  detailed  findings  about  the  question 
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of  ownership.  Moreover,  it  is  stated  in  the  printed 
brief  filed  by  the  defendant  that 

**the  findings  of  fact  *  *  were  agreed  to  by  plaintiff 
and  its  counsel  to  the  effect  that  Starr  did  not  have  a 
marketable,  fee-simple  title  to  the  Clackamas  County 
lands.*' 

The  following  precedents  support  the  holding  that  a 
finding  of  ownership  may  be  the  finding  of  an  ultimate 

fact:  Curtis  v.  BoquUlas  Land  etc.  Co.,  9  Ariz.  62  (76 
Pac.  612) ,  8  Ariz.  258  (71  Pac.  924) ;  affirmed  in  200 
U.  S.  96  (50  L.  Ed.  388,  26  Sup.  Ct.  Eep.  192,  see,  also, 
Bose's  U.  S.  Notes) ;  Savings  <&  L.  Soc.  v.  Burnett,  106 
Cal.  App.  106  (93  Pac.  900) ;  Levins  v.  Rovegno,  71 
Cal.  273  (12  Pac.  161);  Ybarra  v.  8ylva/ny,  3  Cal. 
Unrep.  Cas.  749  (31  Pac.  1114) ;  Travelers  Ins.  Co.  v. 
Hallauer,  131  Wis.  371  (111  N.  W.  527). 

9, 10.  Stated  in  general  terms,  a  real  estate  broker  is 
one  employed  in  negotiating  the  sale,  purchase  or  ex- 
change of  lands  on  a  conunission  contingent  on  success : 
9  C.  J.  510;  4  R.  C.  L.  242;  Rodman  v.  Manning,  53 
Or,  336  (99  Pac.  657,  }135,  20  L.  R.  A.  (N.  S.)  1158). 
The  broker  is  not  entitled  to  a  commission  unless  he 
accomplishes  what  he  was  employed  to  do :  9  C.  J.  588. 
Although  every  agreement  is  of  course  governed  by  its 
own  language,  yet  if  the  contract  states  in  general 
terms  that  the  broker  is  employed  to  sell  given  lands 
or  is  employed  to  find  a  purchaser  who  is  ready,  able 
and  willing  to  buy,  he  performs  his  duty  and  is  entitled 
to  a  commission  when  he  introduces  to  his  employer  a 
person  who  is  ready,  able  and  willing  to  purchase  upon 
the  terms  fixed  by  the  employer,  even  though  the  latter 
refuses  to  sell:  York  v.  Nash,  42  Or.  321,  330  (71  Pac 
59) .  In  this  class  of  cases  the  broker  has  done  all  that 
he  has  agreed  to  do,  while  the  employer  simply  declines 
to  avail  himself  of  what  the  broker  has  done  in  pursu- 
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ance  of  his  employment.  The  fact  that  the  broker  in- 
troduces a  customer  who  is  ready,  able  and  willing  to 
purchase  on  the  terms  offered  by  the  employer  entitles 
the  broker  to  payment  of  the  stipulated  commission. 

There  is  another  class  of  cases  where  the  broker 
brings  about  the  execution  of  a  contract  between  his 
employer  and  a  third  person  for  the  sale  or  exchange 
of  lands.  The  courts  are  practically  unanimous  in 
holding  that  a  broker  employed  to  sell  or  exchange 
lands  earns  his  commission,  unless  the  contract  of  em- 
ployment contains  a  stipulation  to  the  contrary,  when  a 
customer  and  the  employer  enter  into  a  valid  and  bind- 
ing contract  for  the  sale  and  exchange  of  lands.  In  a 
few  jurisdictions  the  introduction  of  a  customer  by  the 
broker  is  an  implied  representation  by  the  broker  that 
the  customer  is  able  to  carry  out  the  contract  to  buy  or 
exchange ;  and  hence  in  those  few  jurisdictions  if  a  con- 
tract is  made  between  an  employer  and  customer  and  is 
not  completed  on  account  of  the  inability  of  the  cus- 
tomer to  buy  or  exchange,  the  broker  cannot  i:ecover 
any  compensation:  Butler  v.  Baker,  17  E.  I.  582  (23 
Atl.  1019,  33  Am.  St.  Eep.  897) ;  Riggs  v.  Turnbull,  105 
Md.  135  (66  Atl.  13, 11' Ann.  Cas.  783,  8  Jj.  B.  A.  (N.  S.) 
824),  but  the  literally  overwhelming  weight  of  authority 
is  that,  unless  the  employer  and  broker  have  stipulated 
to  the  contrary,  the  broker  has  fully  earned  his  commis- 
sion when  the  customer  and  employer  enter  into  a  valid 
and  binding  contract  for  the  sale  or  exchange  of  lands 
and  the  broker's  right  to  recover  a  commission  is  not, 
in  the  absence  of  bad  faith  upon  his  part,  defeated  or 
even  affected  by  the  fact  that  it  subsequently  develops 
that  the  customer  is  unable  to  complete  his  contract  to 
buy  on  account  of  financial  inability  or  is  unable  to 
complete  the  contract  to  exchange  on  account  of  in- 
ability to  transfer  a  merchantable  title.   When  a  broker 
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employed  to  sell  or  exchange  lands  presents  a  customer, 
there  are,  as  stated  in  Roche  v.  Smith,  176  Mass.  595 
(58  N.  E.  152,  79  Am.  St.  Rep.  345,  51  L.  E.  A.  510), 
three  courses  open  to  the  employer : 

**1.  He  may  examine  the  title  of  the  customer,  and 
accept  him  or  not  accept  him  on  learning  the  result  of 
the.  examina'tion ;  2.  He  may  enter  into  a  contract  with 
him,  in  which  it  is  provided  that  his  title  shall  be  ex- 
amined, and  if  it  turns  out  that  his  title  is  not  good  the 
contract  is  at  an  end ;  or  3.  He  may  enter  into  a  bind- 
ing contract  with  him  for  the  conveyance  of  the  land. ' ' 

If  the  employer  takes  the  third  course,  he  in  effect 
says  to  the  broker : 

*'I  accept  the  customer  as  a  person  ready,  able  and 
willing  to  purchase  or  exchange  lands,  as  the  case  may 
be ;  you  have  done  what  you  agreed  to  do ;  I  have  ac- 
cepted the  services  rendered  by  you;  and  you  have 
earned  your  commission.  *' 

The  employer  has  a  reasonable  opportunity  to  inves- 
tigate the  ability  of  the  customer  to  perform  and  when, 
without  fraud  or  misrepresentation  on  the  part  of  the 
broker,  the  employer  accepts  the  customer  by  effecting 
a  valid  and  binding  contract  with  him,  it  is  equivalent 
to  a  determination  that  the  customer  is  a  person  ready, 
able  and  willing  to  purchase  or  exchange  and  the  em- 
ployer is  estopped  thereafter  to  deny  the  ability  or 
willingness  of  the  customer  to  complete  the  contract : 
Stewart  v.  WUl,  65  Or.  138, 140  (131  Pac.  1027) ;  Roche 
V.  Smith,  176  Mass.  595  (58  N.  E.  162,  79  Am.  St  Rep. 
345,  51  L.  R.  A.  510) ;  Francis  v.  Baker,  45  Minn.  83 
(47  N.  W.  452) ;  Fox  v.  RyoM,  240  111.  391  (88  N.  E. 
974) ;  Moore  v.  Irvin,  89  Ark.  289  (116  S.  W.  662,  131 
Am.  St.  Rep.  97,  20  L.  R.  A.  (N.  S.)  1168) ;  Hutton  v. 
Stewart,  90  Kan.  602  (135  Pac.  681) ;  Seahury  v.  Fidd- 
ity  Ins.  etc.  Co.,  205  Pa.  St.  234  (54  AtL  898) ;  Lombard 
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V.  Sais,  170  Mo.  App.  555  (157  S.  W.  93);  Payne  v. 
Ponder,  139  Ga.  283  (77  S.  E.  32) ;  Keinath  &  Co.  v. 
Reed,  18  N.  M.  358  (137  Pac.  841) ;  9  C.  J.  631,  652; 
4  R.  C.  L.  305,  309-311.  There  are  cases  holding 
that  where  the  contract  is  one  for  the  exchange  of  lands 
and  its  noncompletion  is  due  to  the  inability  of  the  cus- 
tomer to  transfer  a  merchantable  title,  the  broker  is  not 
entitled  to  a  commission,  because,  it  is  argued,  the  em- 
ployer cannot  enforce  a  specific  performance  of  the 
contract  and  thus  secure  what  it  was  agreed  he  should 
have:  Conner  v.  Biggins,  21  Cal.  App.  756  (132  Pac. 
849).  See  Griffith  v.  Bradford  (Tex.  Civ.  App.),  138 
S.  W.  1072.  The  writer  takes  the  view  that  it  is  illog- 
ical to  hold  in  the  one  case  that  the  broker  has  com- 
pletely performed  his  duty  and  is  entitled  to  his  com- 
mission when  the  employer  and  customer  execute  a 
valid  and  binding  contract,  on  the  theory  that  by  mak- 
ing the  contract  the  employer  accepts  the  customer  as  a 
person  ready,  able  and  willing  to  purchase  or  exchange, 
and  to  hold  in  the  other  case  that  the  right  of  the  broker 
to  a  commission  is  defeated  if  it  afterwards  appears 
that  the  customer  is  unable  to  carry  out  his  written 
agreement  and  convey  a  merchantable  title.  If  the 
contract  is  valid  and  binding,  the  employer  has  his  rem- 
edy in  damages.  The  fact  that  the  customer  does  not 
have  a  complete  title  may  prevent  specific  performance, 
and  yet  the  employer  is  not  without  a  remedy ;  and  it 
must  be  remembered  that  the  right  to  damages  resulted 
from  the  services  rendered  by  the  broker.  However, 
we  wish  now  to  direct  attention  to  the  contract  of 
employment  entered  into  between  the  plaintiff  and  de- 
fendant, for  if  it  appears  from  an  examination  of  the 
language  of  that  instrument  that  the  parties  intended 
to  make  the  plaintiff's  right  to  a  commission  depend 
upon  a  completion  of  the  transaction  which  he  was  em- 
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ployed  to  negotiate,  then  it  will  be  unnecessary  to  de- 
cide whether  the  contract  between  the  customer  and 
employer  for  the  exchange  of  their  lands  must  in  truth 
and  in  fact  be  capable  of  specific  performance  before  it 
can  be  said  that  the  broker  is  entitled  to  a  commission 
where  his  contract  of  employment  merely  states  in  gen- 
eral terms  that  he  is  to  find  a  purchaser  or  is  to  sell 
or  exchange  the  employer's  land. 

11.  The  parties  differ  radically  in  their  construction 
of  the  language  used  by  them  in  their  contract.  Be- 
ferring  to  the  writing  signed  by  the  defendant  and  in 
which  it  agrees  to  pay  a  commission  to  the  plaintiff,  it 
will  be  observed  that  the  instrument  contains  the  fol- 
lowing language : 

*'In  the  event  that  you  find  a  buyer  ready  and  will- 
ing to  consummate  a  deal  for  said  price  and  terms  or 
on  such  other  terms  and  price  as  may  be  agreed  to  by 


me.'* 


The  defendant  contends  that  the  words  *' consummate 
a  deal''  refer  to  a  completed  transfer  and  that  they  do 
not  refer  to  a  contract  for  a  sale  or  exchange;  while 
the  plaintiff  insists  that  to  make  a  binding  contract  for 
an  exchange  is  to  ** consummate  a  deal"  within  the 
meaning  of  these  words.  There  are  many  cases  hold- 
ing that  a  contract  for  a  sale  is  *Hhe  consummation  of 
a  sale"  within  the  meaning  of  a  broker's  contract 
which  provides  for  the  payment  of  a  commission  upon 
"the  consummation  of  a  sale" :  Ormsby  v.  Graham,  123 
Iowa,  202,  214  (98  N.  W.  724) ;  Micks  v.  Stevenson,  23 
Ind.  App.  475  (51  N.  E.  492) ;  Wolverton  v.  Tuttle,  51 
Or.  501,  508  (94  Pae.  961) ;  Shaniwald  v.  Cody,  92  Cal. 
83  (28  Pac.  101) ;  Clark  v.  Battaglm,  47  Pa.  Sup.  Ct.  290 ; 
Pur  cell  V.  Firth  (Cal.),  167  Pac.  379;  Turner  v.  Wat- 
kins,  36  Cal.  App.  503  (172  Pac.  620) ;  Rice  v.  Mayo,  107 
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Mass.  550;  Sheperd-Teagtie  Co,  v.  Hermann,  12  Cal. 
App.  394  (107  Pac.  622).    On  the  other  hand,  there  are 
precedents  fully  supporting  the  position  of  the  defend-  . 
ant  and  holding  that  '*  to  consummate  a  deaP*  means  to 
complete  the  transfer:  Goodwin  v.  Siemen,  106  Minn. 
368  (118  N.  W.  1008) ;  Conner  v.  Riggins,  21  Cal.  App. 
756  (132  Pac.  849).    See,  also,  Nutting  &  Co.  v.  Ken- 
nedy, 16  Ga.  App.  569  (85  S.  E.  767) ;  Morse  v.  CorHey, 
83  N.  J.  L.  416  (85  Atl.  196) ;  Flower  v.  Davidson,  44  ^ 
Minn.  46  (46  N.  W.  308) ;  Gaut  v.  Dunlap  (Tex.  Civ.  ' 
App.),  188  S.  W.  1020;  Ball  v.  Davenport,  170  Iowa, 

_33,  40  (152  N.  W.  72).  The  conclusions  reached  in 
other  adjudications  are  not  as  helpful  as  might  be 
wished;  for,  after  all  the  words  ''consummate  a  deaP' 
may  have  one  meaning  under  one  set  of  circumstances 
end  a  different  meaning  under  other  circumstances: 
Flower  v.  Davidson,  44  Minn.  46,  48  (46  N.  W.  308). 
According  to  the  rule  found  in  Section  718,  L.  0.  L., 
^'The  terms  of  a  writing  are  presumed  to  have  been 
used  in  their  primary  and  general  acceptation.**  The 
word  ''deaP*  has  been  defined  as  '*an  arrangement  to 
attain  a  desired  result  by  a  combination  of  interested 
parties'*:  Reynolds  v.  Pray,  148  Iowa,  213,  215  (127 
N.  W.  50) ;  Ball  v.  Davenport,  170  Iowa,  33,  40  (152 
N.  W.  72) ;  Gaut  v.  Dunlap  (Tex.  Civ.  App.),  188  S.  W. 
1020, 1021.  According  to  Webster 's  International  Dic- 
tionary, the  word  '*deaP*  when  used  to  express  an  *' ar- 
rangement to  attain  a  desired  result"  means  *'a  secret 
arrangement,  as  in  business  or  political  bargains.'* 
The  same  dictionary  defines  the  word  '*deaP*  as  '*an 

.  act  of  buying  and  selling;  a  bargain.*'  The  primary 
meaning  of  the  term  ^'consummate"  is:  *'to  bring  to 
completion;  to  raise  to  the  highest  point  or  degree; 
to  complete;  finish.** 


368    Obexk)n  H.  Builders  v.  Montgomery  Inv.  Co.     [94  Or. 

A  further  examination  of  the  language  of  the  con- 
tract of  employment  will  disclose  that  the  defendant 
agreed  to  pay — 

''In  cash  as  a  commission  for  your  services  the  fol- 
lowing sums,  to  wit:  $750  cash  of  the  price  for  which 
said  property  is  sold  or  at  which  it  is  exchanged,  which 
said  commission  I  authorize  you  to  retain  out  of  the 
first  money  paid  on  the  purchase  price  of  said  property 
as  a  deposit  or  otherwise.  * ' 

If  there  had  been  a  sale  for  cash  payable  in  install- 
ments or  otherwise,  then  the  commission  to  be  paid 
would  be  ''$750  cash  of  the  price/'  In  other  words, 
the  commission  would  be  paid  out  of  the  price.  In 
Ormsby  v.  Graham,  123  Iowa,  202,  215  (98  N.  W.  724), 
the  employer  agreed  to  execute  and  deliver  a  deed, 
through  the  broker,  "when  the  said  land  is  sold,'*  and 
to  allow  him  the  stipulated  "commission,  to  be  retained 
in  full  out  of  the  cash  payment, ' '  or,  if  the  payment  did 
not  pass  through  the  broker's  hands,  then  the  em- 
ployer was  to  pay  the  conamission  directly,  and  it  was 
there  held : 

"That  a  completed  sale  as  a  basis  for  recovery  of 
commissions  was  contemplated  by  the  parties  is  shown 
in  the  stipulation,  which  authorized  the  agent  to  retain 
his  compensation  from  the  first  cash  installment  of  the 
price  for  which  the  property  might  be  sold. ' ' 

As  has  already  been  said,  the  general  rule  is  that  a 
broker  employed  under  a  contract  to  sell  or  exchange 
lands  is,  in  the  absence  of  a  stipulation  to  the  contrary, 
entitled  to  his  commission  immediately  upon  the  execu- 
tion of  a  valid  and  binding  contract  between  the  em- 
ployer and  customer ;  but  in  the  contract  presented  to 
us  we  find  that  the  parties  have  in  at  least  one  instance 
provided  "to  the  contrary,"  for  if  a  contract  of  sale 
had  been  made  with  the  price  payable  in  installments  oir 
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otherwise  instead  of  a  contract  for  an  exchange,  the 
commission  would  be  ''$750  of  the  price*'  with  author- 
ity given  to  the  broker  to  retain  the  conunission  out  of 
the  first  payment  made  on  the  price.  When  the  con- 
tract of  employment  is  construed  as  a  whole,  and  espe- 
cially when  it  is  read  in  the  light  of  the  stipulation 
which  in  effect  postpones  the  payment  of  the  commis- 
sion to  such  time  as  enough  of  the  price  is  paid  to 
satisfy  the  commission  in  the  event  of  a  contract  of 
sale,  we  think  that '  Uo  consummate  a  deal ' '  should  be 
interpreted,  in  the  contract  presented  here,  to  mean  the 
completion  and  carrying  out  of  the  contract  of  ex- 
change by  an  actual  transfer  of  the  properties. 
Neither  party  charges  the  other  with  bad  faith  and  con- 
sequently it  is  not  necessary  to  discuss  any  questions 
which  might  be  raised  if  the  defendant  had  been  guilty 
of  bad  faith. 
The  judgment  is  therefore  a£Srmed.        Affirmed. 

Benson^  Johns  and  Benneot,  JJ.^  concur. 


Argued  at  Pendleton  October  27,  affirmed  November  25,  rehearing 

denied  December  23,  1919. 

CRANSTON  V.  CALIFORNIA  INS.  CO. 

(185  Pae.  292.) 

Pleading— Confftmctioii  of  Oontract  Bet  Ont  in  Oomplalnt. 

1.  Where  plaintiff  pleads  a  conclusion  of  fact  as  to  the  nature 
of  the  contract  set  ont  in  the  cojaplaint,  it  is  the  duty  of  the  court 
to  consider  the  languege  of  the  instrument  itself  and  give  it  the 
proper  legal  eonstruction. 

InsoriUice— Personal  Oontract  by  Broker  to  Procure  I&sarance. 

2.  A  letter,  signed  by  a  firm  of  insurance  brokers,  stating  that, 
'pending  receipt  of  our  covering  notes,  this  will  serve  to  protect  you 

against  loss  *  *  from  fire"  on  certain  property,  "coverings  being  in" 
94  0r.~24 
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defendant  <K>mpan7y  did  not  bind  defend&nt,  since  on  its  face  it  d.id 
not  amount  to  anything  except  the  personal  promise  of  the  brokers 
to  procure  from  defendant '  certain  insurance  for  plaintiffs. 

tnsarance — ^Bzistlng  Law  as  Part  of  Contract. 

3.  Under  the  presumption  of  Section  799,  subdivision  34,  L.  O.  !«., 
''that  the  law  has  been  obeyed/'  where  insurance  company's  "cov^er^ 
ing  note"  provided  that  the  insurance  was  subject  to  all  the  con- 
ditions  of  a  certain  kind  of  policy  used  by  insurer,  it  must  be 
presumed  that  the  policy  contained  the  provisions  enjoined  by  tbe 
standard  policy  law  (Laws  1911;  p.  279),  such  ss  provision  as  to 
forfeiture  on  change  in  insured's  interest,  title,  or  possession* 

Insaraxice—- AntomobUs  Fire    Ihsnnuice — Ohaags  of    Ownerriiip  De- 

fsnse. 

4.  Where  insured  automobile  dealer  sold  and  delivered  an  insured 
car  to  one  who  drove  it  to  another  state  without  the  knowledge  or 
consent  of  the  insurer,  and  it  was  there,  destroyed  by  fire,  the  in- 
surer was  not  liable  for  the  loss,  under  provision  forfeiting  for 
change  of  interest,  title  or  possession. 

[As  to  the  validity  and  constmction  of  antomobile  insnianoe 
policies,  see  notes  in  Ann.  Cas.  1915 A,  627;  Aim.  Oas.  1917D,  53.] 

In8araiice--Contract  by  Brokers  Wltbout  Anthoiity  to  Act  for  Bl- 
surer. 

5.  Where  insurance  brokers  had  never  before  acted  as  agents  for 
defendant  insurance  company,  and  did  not  represent  to  plaintiffs, 
insured,  that  they  had  any  authority  to  act  for  or  on  behalf  of 
defendant,  and  tho  instrument,  alleged  to  bind  defendant,  wherein 
brokers  promised  to  insure  automobiles,  does  not  purport  to  repre- 
sent such  authority  as  against  the  defendant,  the  case  is  not  one  of 
an  undisclosed  principal  to  be  proceeded  against  upon  discovery  of 
identity. 

Insnrance— Proposal  to  Take  Insurance  and  Coimter  Offer. 

6.  Where  insurance  brokers  sent  to  defendant  insurance  company 
a  copy  of  their  letter  to  plaintiff,  which  merely  stated  they  would 
protect  plaintiff  from  fire  loss  pending  receipt  of  their  covering 
notes,  the  company,  never  having  had  any  connection  with  the 
brokers,  was  justified  in  treating  it  as  a  proposal  to  take  insurance, 
and  since,  in  view  of  the  requirements  of  the  standard  policy  law 
(Laws  1911,  p.  279),  it  could  not  be  presumed  that  defendant  vio- 
lated the  law  and  assented  to  the  copy  of  a  letter  as  an  insurance 
contract,  a  policy  and  covering  notes  which  it  sent  in  reply  amounted 
simply  to  a  counter  proposition,  which  would  not  give  rise  to  a 
contract,  unless  accepted. 

Insurance— Mere  Payment  of   Premlmn  Does  not  Create   Insurance 
Oimtract. 

7.  Where  insurer's  counter  offer,  embodied  in  the  policy  and  cov- 
ering notes  it  sent  to  brokers  applying  for  insurance  for  plaintiff,  was 
not  accepted  by  plaintiff,  plaintiff's  payment  of  premium  would  con- 
fer no  rights,  except  the  right  to  recover  the  payment  as  for  monej 
had  and  received* 


Dec.  1919.]      Cranston  v,  California-  Ins.  Co.  371 

From  Baker :  Gustav  Anderson,  Judge. 

In  Banc. 

The  defendant  is  a  California  insurance  corpora- 
tion. After  reciting  this  fact  the  complaint  proceeds 
as  follows: 

*'That  heretofore  and  on  or  about  the  23d  day  of 
June,  1916,  in  consideration  of  the  premium  then  paid 
and  for  value  received,  the  above  named  defendant 
duly  and  regularly  made,  executed  and  delivered  to 
plaintiffs  their  certain  certificate  of  insurance  in 
words  and  figures  following,  to  wit: 

**  'Hughes  &  Company, 
**  'Real  Estate  and  Insurance  Agents. 

''  *  Baker,  Oregon,  June  23,  1916. 
*'  'Messrs.  Cranston  &  Masters, 
*'  'Baker,  Oregon. 
"  'Gentlemen: 
"  'Pending  receipt  of  our  covering  notes  this  will 
serve  to  protect  you  against  loss  or  damage  resulting 
from  flre  or  theft  on  the  following  cars  in  the  amount 
indicated  from  noon  of  this  date,  said  coverings  being 
in  the  California  Fire  Insurance  Company,  viz. : 

"  'Studebaker  Six  17  Series  No.  645718,  $970.00, 
rate  1.25. 

''  * '  '  Thanking  you  for  the  favor  of  this  business  and 
soliciting  your  further  commands,  we  beg  to  remain, 

' '  '  Very  truly  yours, 

"  '(Signed)  Hughes  &  Co.' 
"And  promised  and  agreed  to  indemnify  plaintiffs 
against  loss  by  fire  in  the  said  sum  of  $970.00,  and 
that  no  covering  notes  as  aforesaid  were  ever  issued 
to  or  received  by  plaintiffs  or  either  of  them,  and  that 
when  said  insurance  was  issued  and  when  said  loss 
by  fire  occurred  the  plaintiffs  were  the  owners  of  said 
automobile  which  was  of  the  value  of  $1,200.00. ' ' 

The  primary  pleadings  of  the  plaintiffs  concludes 
with  the  statement  that  the  automobile  in  question  was 
destroyed  by  fire  about  September  6,  1916,  of  which 


; 
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fact  the  plaintiffs  notified  the  defendant  and  presented 
proof  of  loss,  but  the  defendant  refused  to  pay  them 
therefor.  ' 

The  answer  traverses  the  whole  complaint  except 
the  allegation  about  the  corporate  character  of  the 
defendant.  It  aflBrmatively  alleges  the  defendant's 
version  of  the  transaction,  to  the  effect  that  at  the 
time  mentioned  in  the  complaint  the  plaintiffs  applied 
to  Hughes  &  Company  for  insurance;  that  the  latter 
executed  the  instrument  quoted  in  the  complaint,  with- 
out any  authority  whatever  from  the  defendant  to  do 
so ;  that  Hughes  &  Company  delivered  the  instrument 
to  the  plaintiffs  as  a  temporary  device  to  serve  only 
until  the  proper  forms  could  be  obtained  from  the  de- 
fendant covering  the  insurance  on  the  car  in  question 
in  what  is  known  as  a  dealer's  policy  or  a  *' floater'* 
policy,  to  be  evidenced  in  part  by  what  are  known  as 
covering  notes;  that  the  defendant  issued  such  docu- 
ments and  placed  them  in  the  hands  of  Hughes  & 
Company  for  delivery  to  the  plaintiffs;  but  that 
although  the  plaintiffs  well  knew  the  documents  issued 
by  the  defendant  were  in  possession  of  Hughes  & 
Company  ready  for  delivery,  they  waived  delivery  of 
the  same.  The  answer  further  sets  up  the  provisions 
of  the  policy  in  part  as  prescribed  in  the  standard 
policy  law  of  this  state,  and  avers  matter  showing  a 
breach  of  the  contract  by  the  plaintiffs,  in  that  they 
had  sold  the  car  and  placed  it  in  the  actual  and  exclu- 
sive possession  of  the  purchaser,  all  without  ti^e 
knowledge  or  consent  of  the  defendant. 

This  matter  is  denied  by  the  reply,  and  other  alle- 
gations are  made  by  way  of  estoppel.  At  the  close  of 
the  testimony  for  the  plaintiffs  the  court  sustained  a 
motion  for  a  judgment  of  involuntary  nonsuit  and  the 
plaintiffs  appeaL  Affibmed. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  B.  Mount. 

-  For  respondent  there  was  a  brief  over  the  names 
of  Mr.  William  Smith  and  Mr.  J.  J.  Heilner,  with  an 
oral  argument  by  Mr.  Smith. 

BURNETT,  J. — 1.  As  stated,  the  instrument  upon 
which  the  plaintiffs  rely  is  set  out  at  large  in  the 
complaint.  It  is  true,  the  pleading  says  that  the  de- 
fendant made  this  instrument  and  thereby  promised 
and  agreed  to  indemnify  the  {)laintiffs  against  loss  by 
fire,  etc.  Jn  Sowers  v.  Hanson,  78  Or.  429  (153  Pac, 
43),  Mr.  Chief  Justice  Moobe  declared  the  law  of  such 
a  pleading  in  these  words : 

**When  the  contract  sued  upon  is  set  out  in  haec 
verba,  it  will  be  so  construed  that  its  legal  effect  will 
be  recognized.  If  the  writing  is  thus  declared  upon, 
it  is  superfluous  to  state  what  its  legal  effect  is:  4 
Ency.  PI.  &  Pr.  918.  If  there  be  any  discrepancy  be- 
tween the  averments  of  a  pleading  and  the  terms  of  a 
writing  properly  identified  or  attached  to  a  statement 
of  facts  constituting  a  cause  of  action  or  a  defense, 
the  language  of  the  exhibit  will  control  in  determin- 
ing its  legal  effect:  31  Cyc.  563;  Patrick  v.  Colorado 
Smelting  Co.,  20  Colo.  268  (38  Pac.  236) ;  Lewy  v. 
Wilkinson,  135  La.  105,  64  South.  1003).  The  prom- 
issory note  having,  in  effect,  been  set  forth  in  the  com- 
plaint in  the  exact  language  employed  in  the  nego- 
tiable instrument,  the  allegation  of  the  legal  effect  of 
the  writing  as  stated  in  the  pleading  must  be  disre- 
garded as  superfluous  and  variant. '^ 

2.  Taking,  then,  the  language  of  the  instrument 
itself,  it  is  the  duty  of  the  court  as  a  matter  of  law 
to  give  it  the  proper  legal  construction.  The  wording 
of  this  document  contains  nothing  binding  upon  the 
defendant.    It  is  purely  the  statement  of  Hughes  & 
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I  . _^ 

Company.  The  complaint  seems  to  be  drawn  upon 
the  theory  that  Hughes  &  Company  was  the  agent  of 
the  defendant. 

*^A  contract  by  an  agent  should  be  in  the  name  of 
his  principal,  so  as  to  show  beyond  question  that  it 
is  the  principal  who  contracts,  and  not  the  agent,  since 
the  intention  of  the  parties,  as  legally  evidenced  by 
the  terms  of  the  contract  itself,  is  always  the  govern- 
ing consideration  in  determining  who  is  bound  by  the 
contract.  It  is  not  alone  sufficient  that  the  agent  has 
authority  to  bind  the  principal,  but  he  must  in  fact 
make  the  contract  the  obligation  of  the  principal  in 
terms,  in  order  to  bind  him.  No  particular  form  of 
words  is  necessary  for  this  purpose;  the  material 
thing  is  that  it  appear  on  the  face  of  the  instrument 
that  it  is  the  principal  who  makes  the  grant  or  incurs 
the  obligation,  which  induces  the  contract  to  be  made 
by  the  other  parfy*^  2  C.  J.  670. 

''Generally  the  agent  and  not  the  principal  is  per- 
sonally bound  by  a  contract  containing  apt  words  to 
bind  him,  if  he  executes  the  contract  in  his  own  name 
and  makes  the  promises  and  undertakings  his  own 
without  any  suggestion  or  indication  that  he  is  con- 
tracting for  another,  although  he  recites  that  he  is  an 
agent  or  the  other  party  knows  that  he  is  such,  and 
the  agent  also  will  be  liable  when  he  so  executes  the 
contract  as  in  terms  to  bind  both  himself  and  the  prin- 
cipal ;  and  it  has  been  held  that  where  the  contract  is 
signed  by  the  agent  with  an  affix  indicating  his  agency 
and  principal,  and  the  consideration  moves  to  the 
principal,  both  may  be  held  liable '  ^  2  C.  J.  682. 

On  its  face  the  instrument  pleaded  does  not  amount 
to  anything  except  the  personal  promise  of  Hughes  & 
Company.  It  indicates  nothing  more  than  that 
Hughes  &  Company  promises  as  an  insurance  broker 
to  procure  from  the  defendant  certain  insurance  in 
favor  of  the  plaintiffs ;  containing  no  language  which 
is  binding  upon  the  defendant,  it  cannot  be  given  a 
legal  effect  to  charge  the  company.    In  view  of  the 
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doctrine  announced  by  Mr.  Chief  Justice  Moobe  in 
Somers  v.  Hanspn,  78  Or.  429  (153  Pax5.  43),  the  com- 
plaint does  not  state  facts  suflScient  to  constitute  a 
cause  of  action  against  the  defendant. 

3,  4.  On  the  evidence  as  disclosed  by  the  record  the 
plaintiffs  are  not  in  any  better  plight.  Their  narra- 
tion of  the  history  of  the  document  upon  which  they 
rely  is  substantially  as  follows :  They  were  dealers  in 
automobiles  at  the  time  in  question.  Having  received 
a  new  stock  of  six  machines,  they  telephoned  to  a 
woman  employee  in  the  oflBce  of  Hughes  &  Company, 
saying  they  wished  some  insurance  on  these  cars. 
She  went  to  their  place  of  business  and  with  the 
assistance  of  one  of  the  firm  took  the  numbers  of  the 
machines  and  returned  to  her  office,  where  she  wrote 
out  and  mailed  to  the  plaintiffs  the  instrument  in  ques- 
tion. Afterwards,  without  the  knowledge  or  consent 
of  the  company  directly  or  through  any  agency  so 
far  as  the  evidence  discloses,  the  plaintiffs  parted  with 
possession  of  the  automobile,  delivering  it  to  George 
Duncan  under  a  contract  for  its  purchase  by  the  lat- 
ter, who  drove  it  into  Nevada,  where  it  was  destroyed 
by  fire.  This  of  itself  would  defeat  plaintiffs'  recov- 
ery, because  it  would  constitute  a  breach  of  the  re- 
quired provisions  mentioned  in  the  standard  policy  law 
making  the  ''entire  policy  void  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto 
•  •  if  any  change,  other  than  by  death  of  an  insured, 
take  place  in  the  interest,  title  or  possession  of  the 
subject  of  insurance '^  Laws  1911,  Chap.  175.  The 
''covering  note,'*  so  called,  which  the  defendant  issued 
in  connection  with  the  policy,  is  in  evidence  and  con- 
tains this  provision: 

"It  being  understood  and  agreed  that  this  insur- 
ance is  subject  to  all  the  terms  and  conditions  of  the 
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automobile  floater  policy  now  in  use  by  the  California 
Insurance  Company  covering  fire,  theft  and  transpor- 
tation/' 

We  must  assume  'Hhat  the  law  has  been  obeyed' ' 
(Section  779,  subdivision  34,  L.  0.  L.),  and  hence  that 
the  policy  contains  the  provisions  enjoined  by  the 
standard  policy  law.  This  being  true,  the  fact  that 
the  car  was  burned  while  out  of  the  possession  of  the 
plaintiffs  without  the  knowledge  or  consent  of  the 
company  justifies  the  judgment  of  nonsuit. 

5.  Hughes  &  Company  had  never  acted  as  the  agent 
of  the  defendant  company  in  any  transaction  up  to 
the  execution  of  the  instrument  quoted  in  the  com- 
plaint and  had  never  had  any  business  with  the  de- 
fendant. The  evidence  is  clear  and  explicit  on  that 
point.  There  is  no  testimony  even  that  Hughes  &' 
Company  represented  to  the  plaintiffs  that  it  had  any 
authority  to  act  for  or  on  behalf  of  the  defendant  and, 
as  we  have  seen,  the  instrument  in  question  does  not 
purport  to  represent  any  such  authority  as  against 
the  defendant.  Hence,  this  is  not  a  case  of  undis- 
closed principal.  It  is  true  that  if  in  fact  there  is  an 
agency  and  it  is  concealed,  anyone  dealing  with  the 
agent  may,  upon  discovering  the  principal,  proceed 
against  the  latter  and  not  against  the  agent:  Kayton 
V.  Barnett,  116  N.  Y.  625  (23  N.  E.  24).  But,  as  said 
in  2  C.  J.  842 : 

**The  converse  of  the  above  rule  is  also  true.  Ac- 
cordingly, it  is  the  rule  that,  in  the  absence  of  estoppel 
or  ratification,  an  undisclosed  principal  is  not  liable 
on  the  contracts  of  one  assuming  without  authority 
to  act  for  him,  or  on  contracts  made  by  his  agent  in 
excess  of  his  authority  or  not  in  the  course  of  his 
employment.*' 

It  is  also  said  in  2  C.  J.  562 : 
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'  **It  follows  from  the  above  rules  that  as  a  general 
rule  every  person  who  undertakes  to  deal  with  an 
alleged  agent  is,  by  the  mere  fact  of  the  agency,  put 
upon  inquiry,  and  must  discover  at  his  peril  that  it  is 
in  its  nature  and  extent  sufficient  to  permit  the  agent 
to  do  the  proposed  act,  and  that  its  source  can  be 
traced  to  tixe  will  of  the  alleged  principal,  particu- 
larly where  he  is  dealing  with  an  agent  whose  author- 
ity he  knows  to  be  special,  or  where  it  is  his  first 
transaction  with  the  agent,  or  the  circumstances  con- 
nected with  the  agency  are  such  as  should  put  him  on 
inquiry,  as  where  it  appears  from  the  circumstances 
of  the  particular  business  that  the  interests  of  the 
agent  and  principal  are  necessarily  adverse,  or  that 
the  authority  is  of  an  unusual,  improbable,  or  extra- 
ordinary nature.  Such  a  person  is  to  be  regarded  as 
dealing  with  the  power  before  him,  and  must,  at  his 
peril,  observe  that  the  act  done  by  the  agent  is  legally 
identical  with  the  act  authorized  by  the  power.*' 

This  text  is  supported  by  some  hundreds  of  author- 
ities cited  in  the  note.  Our  own  decisions  inculcate 
the  same  doctrine :  Reid  v.  Alaska  Packing  Co.,  47  Or. 
215  (83  Pac.  139) ;  Baker  v.  Seaweard,  63  Or.  350  (127 
Pac.  961) ;  Roberts  v.  Lombard,  78  Or.  100  (152  Pac. 
499) ;  Bessler  v.  Derby,  80  Or.  513  (157  Pac.  791). 

6.  The  only  individual  with  whom  the  plaintiffs 
dealt  in  securing  the  instrument  upon  which  they  sued 
was  the  employee  of  Hughes  &  Company.  She  was 
called  by  the  plaintiffs  as  their  own  witness.  After 
having  narrated  that  she  had  heard  of  the  loss  by  fire 
and  stating  that  she  knew  about  when  the  policy  of 
insurance  was  written,  she  was  asked  this  question: 

**How  did  the  company  get  the  information  with 
reference  to  the  fact  that  the  policy  of  insurance  was 
written  for  Cranston  &  Masters  as  therein  stated  f 

And  replied:  ^ 

**Why,  through  the  sending  of  the  copy,  as  I  remem- 
ber sending  a  copy  of  this  first  white  slip  that  we  had 
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there,  I  sent  that  to  their  general  agent  in  Portland. 
I  sent  them  the  information,  the  numbers;  I  don't 
remember  whether  it  was  a  copy  of  this  letter.  I 
wrote  and  told  them  and  gave  them  these  numbers 
and  he  forwarded  them  to  Frisco,  and  then  they  sent 
the  covering  notes  bacf 

Speaking  of  the  instrument  upon  which  the  plain- 
tiffs rely,  she  said  she  did  not  know  where  the  copy 
of  it  could  be,  that  she  had  not  destroyed  it.  She  fur- 
ther said: 

''I  am  not  responsible  for  anything  after  I  put  it 
away,  and  whether  thelre  was  a  copy  of  that  made  I 
don't  remember.  I  had  the  numbers  of  the  cars,  and 
I  sent  the  numbers;  and  I  don't  remember  whether  I 
sent  a  copy  or  not  to  the  company. ' ' 

She  testified  that  no  agent  of  the  company  had  any- 
thing to  do  with  making  out  the  plaintiffs'  instru- 
ment. Be  that  as  it  may,  and  conceding  for  the  sake 
of  argument  that  Hughes  &  Company  sent  a  copy  of 
the  instrument  quoted  in  the  complaint  to  the  de- 
fendant ;  yet,  not  having  hitherto  had  any  connection 
with  Hughes  &  Company,  the  defendant  had  a  right 
to  treat  it  as  a  proposal  to  take  insurance,  and^the 
testimony  on  behalf  of  the  plaintiffs  shows  that  the 
defendant  in  response  to  this  offer  sent  back  to  Hughes 
&  Company  a  policy  and  covering  notes  insuring  the 
automobile. 

The  act  of  February  23,  1911,  popularly  known  as 
part  of  the  standard  policy  law  of  this  state,  provides 
that  after  September  1,  1911,  no  fire  insurance  com- 
pany, corporation  or  association,  their  officers  or 
agents,  shall  make,  issue,  use  or  deliver  for  use,  any 
fire  insurance  policy  or  renewal  of  any  fire  insurance 
policy  on  property  in  this  state,  except  such  as  shall 
conform  to  the  conditions  named  in  the  act,  which 
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shall  be  contained  on  the  second  page  of  the  policies 
and  which  shall  form  a  portion  of  the  contract  between 
insurer  and  the  insured.  The  conditions  required 
are  then  .set  forth  at  large  in  the  act.  We  cannot  pre- 
sume that  the  defendant  company  deliberately  vio- 
lated the  law  and  assented  to  the  instrument  upon 
which  the  plaintiffs  rely.  The  undisputed  fact  that 
it  sent  to  Hughes  &  Company  a  policy  and  covering 
notes  amounts  simply  to  a  counter  proposition  in 
answer  to  the  offer  embodied  in  the  plaintiffs '  instru- 
ment. At  any  rate,  the  evidence  is  conclusive  in 
legal  effect  that  the  minds  of  the  parties  never  met 
on  the  terms  of  a  contract  of  insurance.  It  is  true,  as 
appears  in  evidence,  that  some  time  fifter  the  instru- 
ment described  in  the  complaint  was  drawn  as  there 
appears,  the  defendant  appointed  Hughes  &  Com- 
pany its  agent  at  Baker,  but  that  was  a  subsequent 
transaction  and  did  not  include  what  had  been  pre- 
viously done  by  Hughes  &  Company  at  the  instance 
of  the  plaintiffs. 

7.  The  evidence  is  quite  vagtie  about  the  payment 
of  any  premium.  No  amount  paid  is  stated  anywhere 
in  the  testimony.  The  plaintiff  Masters,  testifying 
on  behalf  of  the  plaintiffs,  was  asked  this  question : 

*  *  Did  you  pay  any  premiums  of  insurance  to  Hughes 
&  Company  on  this  instrument  which  is  marked  Plain- 
tiffs'  Exhibit  ^VV\  (referring  to  the  instrument 
quoted  in  the  complaint). 

He  answered: 

**We  always  paid  our  insurance  bill  the  first  of 
every  month.  They  generally  sent  us  the  bill,  and 
it  was  paid  the  first  of  every  month  or  about  that 
time.  * ' 

The  plaintiff  Cranston  testified  as  follows: 
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*'Q.  From  what  time  did  you  pay  premiums  upon 
these  ears  under  plaintiffs'  Exhibit  '1*  [meaning  the 
instrument  set  out  in  the  complaint]  f 

**A.  I  don't  know  the  definite  dates. 

'^Q.  From  what  time  did  you  pay! 

*^A.  From  June  23,  1916." 

m 

Payment  to  Hughes  &  Company  on  the  contract 
pleaded  would  not  be  payment  to  the  defendant,  for 
it  is  the  contract  of  Hughes  &  Company,  and  not  that 
of  the  defendant.  M.  S.  Hughes,  who,  it  seems,  was 
the  sole  member  of  the  firm  of  Hughes  &  Company, 
testified  that  both  before  and  after  the  loss  a  Miss 
Thompson  was  in  his  employ  and  collected  premiums 
for  him  in  his  insurance  business,  depositing  them  in 
the  bank  to  the  credit  of  Hughes  &  Company.  The 
daughter  of  Hughes,  who  was  at  another  time  in  his 
employ,  testified  thus: 

*'Q.  While  the  California  Insurance  Company  was 
doing  business  with  Hughes  &  Company  under  your 
management,  who  collected  the  premiums? 

* '  A.  Why,  I  did ;  if  there  were  any  collected,  I  did  it. 

*^Q.  And  who  remitted  the  premiums  to  the  com- 
pany! 

**A.  I  did;  Mr.  Hughes  didn't  have  anything  to  do 
with  it." 

There  is  no  other  evidence  about  payment  of  any 
premium.  It  will  be  noted  that  what  we  have  set  out 
is  very  indefinite  as  to  who  received  the  payment,  and 
there  is  no  showing  that  the  defendant  received  any 
of  it.  Moreover,  if,  as  the  plaintiffs  contend,  it  was 
paid  on  the  instrument  they  quote,  it  was  paid  on  their 
contract  with  Hughes  &  Company,  and  not  on  any 
agreement  with  the  defendant.  Besides  all  that,  even 
if  the  defendant  received  the  money  with  the  applica- 
tion for  the  insurance,  it  had  a  right  to  rely  upon  its 
counter   offer   as   against   incurring  any  obligation, 
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unless  the  plaintiffs  seasonably  rejected  it.  Having 
received  the  application  on  behalf  of  the  plaintiffs 
thi'ough  Hughes  &  Company,  the  defendant  had  a 
right  to  return  its  counter  offer  to  the  same  source, 
and  under  these  circumstances  the  least  that  can  be 
said  is  that  until  the  negotiations  are  either  closed  by 
the  acceptance  of  an  offer  as  made  on  one  side,  or 
they  are  broken  off,  no  contract  would  arise;  and  the 
utmost  the  plaintiffs  could  do  would  be  to  recover  the 
payment  as  for  money  had  and  received. 

The  evidence  does  not  show  that  the  minds  of  the 
parties  met  upon  the  same  proposition  and  hence  no 
contract  was  proved.  The  judgment  of  nonsuit  was 
right  and  should  be  affirmed. 

Affibmed.    Beheabing  Denied. 

Beak,  J.,  concurs  in  the  result 


•> 


Argued  Oetober  28,  reversed  and  remanded  December  23^  1919. 

STANFIELD  v.  ABNWINE. 

(185  Pac.  759.) 

Pleading— B«pl7  not  a  Departnre  ftom  Complaint. 

1.  In  an  action  by  the  purchaser  of  lambs  for  the  seller's  failure 
to  deliver,  where  the  complaint  alleged  that  the  aeller  failed  and 
refused  to  deliver  the  lambs  or  any  pert  of  them,  the  allegation 
of  the  reply  that  those  offered  by  the  seller  were  undersized  and 
unmerchantable,  contrary  to  contract,  did  not  constitute  a  departure. 

Sales— Trial— Effect  of  Erroneous  but  Honest  Bejection  of  Goods 
Offered — ^Instructions  not  AppUcable  to  Evidence. 

2.  In  action  by  buyer  of  lambs  for  eeller's  failure  to  perform, 
wherein  the  seller  counter  claimed  for  the  buyer's  breach,  the  buyer 
was  liable  on  the  seller's  counterclaim  if  the  seller  had  in  truth 
complied  with  the  contract,  even  though  the  buyer  honestly  rejected 
the  lambs  offered  as  falling  below  bis  construction  of  the  requii^ 
ments  of  the  contract,  and  instructions  relative  to  the  buyer's  right, 
to  recover  the  part  of  the  price  paid  in  case  of  an  honest  rejection 
were  not  pertinent  to  the  issues. 
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From  Malheur:  Dalton  Biggs,  Judge. 

In  Banc 

This  is  an  action  for  the  recovery  of  money.  The 
substance  of  the  complaint  is,  that  on  August  12, 1918, 
plaintiff  and  defendant  entered  into  a  written  con- 
tract whereby  plaintiff  was  to  purchase  from  defend- 
ant, 3,800  head  of  mixed  lambs  then  on  the  range, 
being  all  of  defendant's  1918  crop  of  lambs,  at  the 
agreed  price  of  $9  per  head;  to  be  delivered,  f.  o.  b. 
cars,  at  Crane,  Harney  County,  Oregon.  It  is  alleged, 
inter  alia,  that  such  lambs  should  not  be  *' cripples, 
bums  or  burry  wools,'*  and  should  be  *'of  good  size, 
and  in  merchantable  condition.'*  Plaintiff,  at  the 
time  of  the  execution  of  the  contract,  paid  to  defend- 
abt  $5,000  of  the  purchase  price,  and  on  the  date  of 
delivei^y  was  at  Crane,  with  his  servants,  ready  to  in- 
spect, receive  and  pay  for  the  sheep.  The  default  of 
defendant  is  alleged  as  follows: 

*  *  Plaintiff  alleges  that  defendant  failed  and  refused, 
and  still  fails  and  refuses  to  deliver  said  sheep  called 
for  by  said  contract,  or  any  pfert  of  same;  that  the 
plaintiff  was  ready  and  willing  at  the  time  called  for 
in  the  contract,  and  ever  since  has  been,  and  is  still 
willing,  to  receive  from  the  defendant  the  sheep  called 
for  by  the  contract,  and  pay  for  the  same.'* 

There  are  further  allegations  of  expenses  incurred 
'by  plaintiff  in  providing  cars,  etc.,  for  the  transporta- 
tion of  the  sheep,  and  loss  by  reason  of  an  increase  in 
the  market  price  of  lambs,  and  a  prayer  for  the  re- 
covery of  the  $5,000  advanced,  and  the  other  items  of 
alleged  damages,  amounting,  in  all,  to  $9,085.23.  De- 
fendant answers,  admitting  the  execution  of  the 
contract,  and  the  receipt  of  $5,000  as  an  advance  pay- 
ment upon  the  purchase  price  of  the  lambs,  but  fur- 
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ther  asserts  that  at  the  time  and  place  specified  for 
delivery,  he  had  the  lambs,  and  was  ready,  able  and 
willing  to  deliver  the  same  to  plaintiff,  in  accordance 
with  the  terms  of  the  contract,  and  so  informed  plain- 
tiff, but  that  plaintiff  repudiated  the  contract  and 
refused  to  receive  the  lambs  and  refused  to  make  pay- 
ment of  the  remainder  of  the  purchase  price,  and 
demanded  a  return  of  the  $5,000  already  paid.  De« 
f endant  further  alleges : 

**That  the  defendant  has  always  been,  and  now  is, 
ready,  willing  and  able  to  deliver  to  the  plaintiff  the 
said  thirty-eight  hundred  head  of  lambs  in  accordance 
with  the  terms  of  the  contract,  and  now  holds  said 
lambs  in  readiness  to  be  so  delivered  at  any  time  or 
place  that  said  plaintiff  might  designate  in  substan- 
tially the  same  manner  described  in  said  contract. '  * 

Then  follows  a  pl^a  of  counterclaim  for  damages  in 
the  sum  of  $7,600,  and  a  prayer  for  the  residue  of 
such  sum  after  applying  the  $5,000  payment  thereon. 

The  reply,  after  several  consistent  denials,  alleges: 

*' Plaintiff  further  replying  to  paragraph  three  of 
said  further  answer  admits  that  on  or  about  October 
1,  1918,  the  defendant  haa,  at  Crane,  Oregon,  or 
offered  to  deliver  to  plaintiff,  under  said  contract, 
about  2,800  head  of  lambs,  but  alleges  that  said  lambs 
which  the  defendant  so  offered  to  deliver  to  plaintiff 
at  said  time  did  not  come  up  to  the  terms  and  condi- 
tions and  specifications  of  said  contract  of  sale  re- 
ferred to  in  plaintiff's  complaint,  in  that,  and  for  the 
reason  that  said  lambs  so  offered  by  the  defendant 
under  said  contract  were  not  of  good  size,  and  were 
not  in  merchantable  condition;  but,  on  the  contrary, 
the  same  were  undersized  and  in  poor  condition;  and 
in  no  respect  complied  with  the  terms  and  conditions 
of  said  contract.  Admits  that  it  is  true  that  the  plain- 
tiff refused  to  accept  said  lambs  so  offered  at  said 
time,  ajid  demanded  that  the  defendant  return  to  the 
plaintiff  said  $5,000  which  plaintiff  had  paid  to  de- 
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f endant  on  said  contract  at  the  time  the  same  was 
executed. ' ' 

There  was  a  trial  by  jury,  resulting  in  a  verdict 
and  judgment  for  plaintiff,  from  which  defendant 
appeals.  Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Wallace  McCanumt,  Mr.  P.  J.^GaUagher  and  Mr. 
W.  H.  Brooke,  with  oral  arguments  by  Mr.  McCanumt 
and  Mr.  Gallagher. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  E.  R.  Coulter,  Messrs.  Davis  &  Kester  and  Mr. 
0.  B.  ^otmt,  with  oral  arguments  by  Mr.  George  E. 
Davis  and  Mr.  Coulter. 

BENSON,  J. — There  are  a  great  many  assignments 
of  error,  but  we  need  not  consider  more  than  two  of 
them,  since  all  of  the  remainder  are  substantially  in- 
volved therein. 

1.  The  first  of  these  is,  that  the  allegations  of  the 
reply,  regarding  the  condition  and  quality  of  the 
lambs  that  were  offered  by  defendant  for  delivery  at 
Crane,  constitute  the  issue  upon  which  plaintiff's  re- 
covery is  based,  and  that  these  allegations  present  a 
cause  of  action  not  set  out  in  the  complaint  and  are 
therefore  a  departure.  The  allegation  of  the  com- 
plaint is : 

*'That  defendant  failed  and  refused  and  still  fails 
and  refuses  to  deliver  said  sheep  called  for  by  said 
contract,  or  any  part  of  same.  * ' 

Defendant  interprets  this  averment  to  mean  that 
no  lambs  whatever  were  tendered  for  delivery.  It  is 
equally  susceptible,  however,  of  the  meaning,  that 
while  defendant  did  offer  certain  lambs  for  delivery, 
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they  were  not  of  the  kind  **  called  for  by  said  con- 
tract,*' and  this,  in  fact,  was  what  the  plaintiflf  in- 
tended thereby.  The  reply  is  not  inconsistent  with 
the  complaint  and  does  not  contain  a  departure.  The 
most  that  can  be  said  of  the  complaint  in  this  respect 

is,  that  it  is  a  defective  statement  of  the  cause  of 
action. 

2.  The  next   question  for  our  consideration  arises 

upon  certain  instructions   given  to  the    jury  by  the 

trial  court,  the  first  of  which  is  as  follows: 

*' There  has  been  a  $5,000  payment  made  to  the 
defendant  in  this  case.  The  plaintiff  sues  to  recover 
this  $5,000  and  also  to  recover  damages  for  the  alleged 
breach  of  the  contract  on  the  defendant's  part.  The 
rule  of  the  law  governing  your  conclusion  in  reference 
to  this  $5,000  will  differ  somewhat  from  the  rule  of 
law  governing  damages.  It  is  the  law.  Gentlemen, 
that  where  one  party  under  a  contract  of  sale  has 
made  a  payment  down  on  the  purchase  price,  that  he 
may  not  recover  that  $5,000  back  if  he  has  wholly 
abandoned,  repudiated,  refused,  or  failed  to  carry  out 
his  contract,  but  he  is  entitled  to  recover  the  $5,000 
unless  he  has  wholly  failed,  refused,  and  abandoned 
his  contract.  Even  though,  in  this  case,  you  should 
find  that  the  sheep  were  of  the  quality  required  by 
this  contract  and  that  Stanfield,  or  Stanfield 's  agent, 
through  an  error  of  judgment  turned  these  sheep 
down,  and  failed  to  accept  them,  plaintiff  would  still 
be  entitled  to  recover,  unless  you  find  that  he  wholly 
failed  and  refused  to  comply  with  his  contract,  and 
abandoned  the  same.  Even  though  there  was  an 
error  in  judgment  on  the  part  of  Stanfield,  or  his 
agent,  in  refusing  to  accept  these  sheep,  if  his  agent, 
in  good  faith,  believed  that  he  was  right  and  turned 
the  sheep  down,  and  did  not  wholly  abandon  or  refuse 
to  carry  out  his  contract,  for  any  other  reason  than  isui 
error  of  judgment,  he  would  still  be  entitled  to  recover 
the  $5,000.'' 

04  Or. — 25 
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The  other  instructions  of  which  defendants  com- 
plain are  an  elaboration  of  the  doctrine  above  quoted. 
In  support  thereof,  plaintiff  relies  upon  the  author- 
ity of  Hanley  v.  Combs,  48  Or.  409  (87  Pac.  143),  and 
this  appears  to  have  been  the  authority  by  which  the 
trial  court  was  guided  in  framing  his  charge  to  the 
jury.  It  must  be  observed,  however,  that  there  is  a 
marked  difference  in  the  issues  presented  by  that  case 
and  by  the  one  at  bar.  In  the  former,  the  complaint 
sought  nothing  but  a  recovery  of  the  advance  payment 
which  had  been  made  upon  the  purchase  price  of 
cattle,  because  the  defendant  had  wrongfully  rescinded 
the  contract.  The  defendant  answered  admitting  the 
rescission,  justifying  it  uJ)on  the  ground  that  the 
plaintiff  had  abandoned  the  contract,  whereby  he  had 
lost  his  right  to  recover  the  partial  payment.  The 
action  was  not  upon  the  contract,  to  recover  damages 
for  the  breach  thereof,  but  as  for  money  had  and  re- 
ceived, both  parties  treating  the  contract  as  a  thing 
of  the  past.  In  the  instant  case,  however,  we  find  both 
parties  treating  the  contract  as  still  in  effect.  Both 
allege  their  readiness  and  willingness  to  perform,  and 
both  seek  damages  for  a  breach.  The  present  action 
then,  is  nothing  more  than  an  action  for  damages  for  a 
breach  of  the  contract,  with  a  counterclaim  of  like 
character  upon  the  part  of  the  defendant.  The  law 
applicable  thereto  is  quite  different  from  that  which 
should  be  applied  where  the  contract  has  been  re- 
scinded. The  distinction  is  clearly  expressed  by  Mr. 
Chief  Justice  Bean  in  the  case  of  Hanley  v.  Combs^, 
48  Or.  409  (87  Pac.  143),  in  these  words: 

**The  mere  refusal  to  pass  cattle  which  in  fact  com- 
plied with  the  contract,  if  done  in  good  faith,  would 
not  of  itself  amount  to  such  a  repudiation,  and  would 
not  justify  the  defendant  in  rescinding  the  contract, 
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although  it  might  render  plaintiff  liable  in  damages 
for  a  breach  thereof." 

In  an  action  like  the  one  before  ns,  the  questions 
presented  are:  Has  there  been  a  breach  of  the  con- 
tract? If  so,  by  whomt  And  which  party  is  entitled 
to  recover?  In  such  an  action,  the  plaintiff  is  liable 
upon  defendant's  counterclaim,  if,  in  truth,  defendant 
has  complied  with  the  terms  of  the  agreement,  even 
though  plaintiff  honestly  rejected  the  lambs  as  fall- 
ing below  its  demands.  The  instructions  were  there- 
fore not  pertinent  to  the  issues.  For  this  there  must 
be  a  reversal. 

We  do  not  pass  upon  the  question  as  to  whether  or* 
not  the  allegations  of  the  complaint  are  suflficient  when 
measured  by  the  doctrine  announced  in  Barnard  v. 
Houser,  68  Or.  240  (137  Pac.  227),  since  upon  a  re- 
trial the  plaintiff  will  have  an  opportunity  to  amend 
his  complaint,  and  thereby  avoid  any  unnecessary 
doubt. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial.  Bevebsed  and  Remanded, 
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Waters  and  Waterconrses — ^Acqnisition  of  Water  Bights  by  Appro- 
prlation  not  Dependent  on  Siparlan  Ownerriilp. 

1.  A  water  right  acquired  by  an  appropriation  and  beneficial  nse 
upon  land  in  the  quiet  possession  of  the  appropriator,  and  upon 
which  he  has  made  valuable  improvements  and  reclaimed  in  part, 
is  not  dependent  upon  the  title  to  the  soil  upon  which  the  water 
is  naed^  in  view  of  Bev.  Stats.  U.  S.^  Section  2339   (U.  S.  Comp. 
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Stat4i.,  §  4647),  Sections  6534,  6561,  L.  O.  L.,  Section  6594,  as  amended 
by  Laws  of  1913^  p^ge  273,  and  Section  6595,  and  Laws  of  1913, 
page  531. 

From  Grant :  Dalton  Biggs,  Judge. 

In  Banc. 

This  is  a  suit  to  determine  conflicting  claims  to  the 
waters  of  Graham  Creek,  in  Grant  Coimty.  The  trial 
court  awarded  the  plaintiffs  a  prior  right  and  defend- 
ants ,  appealed. 

Graham  Creek  is  a  non-navigable  perennial  stream 
having  its  source  in  a  spur  of  the  Blue  Mountains, 
emptying  its  waters  in  the  John  Day  River.  From 
the  bottom  lands  bordering  on  this  river  the  hills  rise 
on  either  side,  forming  the  bench  lands  which  extend 
to  the  mountains.  Through  these  bench  lands  are 
gulches,  some  of  them  dry  or  such  as  contain  a  flow 
of  water  only  in  times  of  freshets.  On  the  south  of 
the  John  Day  River  and  west  of  Graham  Creek,  above 
Prairie  City,  is  one  of  these  dry  gulches,  known  for  a 
long  time  as  Winegar  gulch. 

Affirmed  as  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  D.  Leedy. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr,  Erret  Hicks  and  Mr.  George  H.  Cattanach,  with 
an  oral  argument  by  Mr.  Hicks. 

BEAN,  J. — ^From  a  careful  reading  of  the  testi- 
mony and  record  in  the  case  and  after  an  examination 
and  consideration  of  the  briefs  of  the  respective  par- 
ties we  find  the  following: 

About  1870,  A.  C.  Clark  settled  upon  the  SW.  %  of 
the  NW.  %  and  the  NE.  %  of  the  SE.  14  of  Sec.  21 
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and  the  SW.  14  of  the  NW.  1/4  and  the  NW.  V4^  of  the 
SW.  1/4  of  Sec.  22,  Tp.  13  S.,  R.  34  E.,  W.  M.,  in  Grant 
County,  Oregon,  the  same  being  then  vacant  public 
land  of  the  United  States.  June  2,  1870,  Clark  filed 
with  the  clerk  of  Grant  County  a  notice  of  intention 
to  appropriate  all  the  waters  of  Graham  Creek  for 
irrigation  purposes,  and  thereafter  selected  a  point  of 
diversion  for  a  ditch  on  the  west  side  of  the  creek 
and  near  the  center  of  the  NE.  i/4  of  the  SW^  %  of 
Sec.  15,  Tp.  14  S.,  R.  34  E.,  W.  M.,  and  commenced 
the  construction  of  a  ditch  for  conveying  the  waters 
of  Graham  Creek  from  that  point  to  the  above-men- 
tioned land  for  the  purpose  of  watering  livestock  and 
irrigation  purposes,  and  during  the  year  1871,  com- 
pleted the  ditch  to  a  gulch  known  as  Winegar  gulch. 
In  1872,  Frederick  Winegar  settled  upon  the  NW.  i/4 
of  the  NE.  :^  of  the  NW.  %  of  Sec.  28,  Tp.  13  S., 
R.  34  E.,  W.  M.,  and  on  January  29,  1872,  purchased 
from  A.  C.  Clark  his  interest  in  the  above-described 
Graham  Creek  ditch  and  water  right,  and  in  the 
spring  of  that  year  began  the  construction  of  a  ditch 
from  a  point  about  one  fourth  of  a  mile  below  the 
head  of  the  ditch  commenced  by  Clark  and  completed 
the  construction  thereof  to  the  said  lands  and  con- 
veyed the  waters  of  the  stream  through  the  ditch  to 
and  upon  the  land  for  irrigation  and  domestic  pur- 
poses, and  on  March  30,  1880,  the  land  was  conveyed 
to  Winegar  as  a  homestead. 

About  April  4,  1873,  Frederick  Winegar  became  the 
owner  of  the  S.  Vg  of  the  SE.  ^4  and  the  NW.  i^  of 
the  SE.  V4,  of  Sec.  21,  Tp.  13  S.,  R.  34  E.,  W.  M.,  in 
Grant  County,  known  as  ''Road  Lands, '^  and  during 
that  year  appropriated  and  used  water  from  Graham 
Creek  ditch  to  irrigate  a  portion  thereof.  Winegar 
continued  in  the  possession   and   ownership  of   the 
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above-described  land  in  Sections  21  and  28  until  his 
death,  April  29, 1889 ;  and  while  he  occupied  the  lands, 
cultivated  and  irrigated  66.4  acres,  and  raised  thereon 
grain,  hay,  orchard  and  garden,  and  used  the  waters 
for  stock  and  domestic  purposes.  In  1881  the  SE.  % 
of  Sec.  28,  the  E.  1/2  of  the  SW.  14,  and  the  SE.  % 
of  the  NW.  ^  and  the  SW.  14  of  the  NE.  %  of  Sec 
28,  Tp.  13  S.,  R.  34  E.,  W.  M.,  being  unoccupied, 
Frederick  Winegar  took  possession,  began  the  culti- 
vation of  the  land  and  diligently  used  the  waters  of 
Graham  Creek  in  the  irrigation  of  a  portion  thereof 
until  December,  1886,  when  Charles  H.  Winegar,  his 
son  made  a  pre-emption  filing  on  the  above-mentioned 
SE>.  14  of  Sec.  28,  and  thereafter  occupied  and  tilled 
the  same  and  used  such  waters  for  the  irrigation  of 
58  acres  thereof  and  on  October  13, 1891,  obtftined  titie 
to  the  lands  from  the  United  States.  Frederick 
Winegar  continued  to  occupy  the  E.  %  of  the  SW.  ^, 
tiie  SE.  14  of  the  NW.  %  and  the  SW.  %  of  the  NE. 
%  of  Sec.  28  heretofore  described,  until  his  death,  and 
reduced  to  cultivation  30.3  acres  of  the  lahd  and  irri- 
gated it  with  the  waters  of  Graham  creek  and  ditch. 
After  the  death  of  Winegar  his  estate  was  admin- 
istered in  the  County  Court  of  Grant  County  and  all 
of  the  Frederick  Winegar  lands  including  the  ditch 
and  water  rights  appurtenant  thereto  were  sold  by  his 
legal  representatives  to  John  T.  Bailey  November  8, 
1899.  On  the  same  date  Charles  H.  Winegar  sold  to 
Bailey  the  SE.  %  of  Sec.  28,  Tp.  13  S.,  R.  34,  with  all 
of  his  interest  in  the  ditch  and  water  right  used  in 
connection  with  the  land.  At  the  time  of  this  sale 
the  E.  1/2  of  the  SW.  %  and  the  SE.  i/4  of  the  NW.  14 
and  the  SW.  %  of  the  NE.  %  of  Sec  28,  heretofore 
mentioned,  continued   to    be   unentered   government 
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land,  but  had  been  previously  occupied  and  irrigated 
by  Frederick  Winegar  with  the  waters  from  Graham 
Creek  ditch.  After  the  sale  of  the  premises  to  Bailey, 
he  occupied  and  cultivated  all  of  the  lands  above 
described,  including  the  unentered  lands,  imtil  Janu- 
ary 11,  1902,  when  he  made  entry  upon  the  last  de- 
scribed land  under  the  desert  land  laws  of  the  United 
States,  and  held  and  cultivated  the  lands  until  Janu- 
ary 26,  1906,  when  they  were  conveyed  to  him  by 
patent  from  the  United  States. 

June  11, 1900,  Bailey  sold  to  Mrs.  Laura  Weeks  the 
NW.  %  of  the  SE.  %  of  Sec.  21,  Tp.  13  S.,  R.  34  E., 
W.  M.,  and  thereafter  Bailey  and  his  successors  in 
interest  farmed  all  of  the  remainder  of  the  lands  and 
continuously  used  the  water  of  Graham  Creek  through 
the  ditch  in  irrigation  thereof  and  for  stock  and 
domestic  purposes,  ^ntil  September  29,  1906,  when 
the  whole  of  the  lands  and  water  rights  were  sold  to 
E.  P.  Laurance.  About  April,  1907,  for  the  purpose 
of  bringing  a  part  of  the  waters  of  Graham  Creek 
on  to  the  land  owned  by  him  in.  sections  28  and  21, 
Laurance  constructed  a  branch  ditch  from  the  Wine- 
gar  ditch,  taking  it  out  about  a  half  mile  below  the 
head  of  the  ditch  and  extending  it  in  ^  northwesterly 
direction.  In  1907,  he  conmienced  the  use  of  waters 
from  this  branch  ditch  for  the  purpose  of  irrigating 
the  land  then  in  cultivation  in  section  33  along  the 
Winegar  gulch,  the  same  being  land  which  he  was  en- 
titled to  irrigate  with  the  waters  from  Roberts  Creek 
ditch,  replacing  thoee  so  used  with  the  waters  from 
the  Roberts  Creek  ditch  so  that  no  greater  amount 
of  water  was  used  from  the  Graham  Creek  ditch  than 
had  theretofore  been  used  by  him  and  his  predecessors 
in  interest    Laurance  occupied,  cultivated  and  irri- 
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gated  the  lands  until  the  time  of  his  death,  September 
5,  1912. 

The  plaintiffs,  S.  A.  Laurance  and  Ellen  L.  Lanr- 
ance  and  Hester  Paulus  are  the  heirs  at  law  of  £.  P. 
LanrancOy  deceased,  and  since  the  date  of  his  death 
have  been  and  now  are  the  owners  of  all  the  lands 
purchased  by  Laurance,  and  have  cultivated  and  irri- 
gated them  until  the  commencement  of  this  suit.  The 
plaintiff,  Nellie  Gillespie,  is  the  owner  by  mesne  con- 
veyances from  Mrs.  Laura  Weeks  of  the  NW.  %  of 
the  SE.  14  of  Sec.  21,  Tp.  13  S.,  E.  34  E.,  W.  M.,  and 
has  cultivated  the  lands  and  used  the  waters  of 
Graham  Creek  for  the  irrigation  of  same  until  the 
commencement  of  this  suit. 

For  about  fifteen  years  prior  to  this  suit  plaintiffs 
and  their  predecessors  have  used  the  water  from 
Graham  Creek  for  the  irrigation  of  their  lands  prac- 
tically in  the  same  manner  as  claimed  by  them  with- 
out interference  or  question  on  the  part  of  defendants, 
indicating  that  during  all  of  such  time  the  right  to 
the  water  by  defendants  and  their  predecessors  was 
inferior  and  subject  to  the  rights  of  plaintiffs,  and 
that  it  was  so  considered  by  the  interested  parties. 
The  total  amount  of  land  irrigated  and  reduced  to  cul- 
tivation by  the  plaintiffs  and  their  predecessors  in 
interest  is  154.7  acres.  The  date  of  the  relative  prior- 
ity of  the  appropriation  of  such  water  of  plaintiffs  is 
1873. 

The  defendants  are  the  owners  of  the  NW.  %  of 
Sec  14,  Tp.  14  S.,  B.  34  E.^  W.  M.,  which  was  settled 
upon  in  1872,  by  Mark  Dinsmore  and  was  transferred 
through  different  parties  to  M.  A.  Preston  who 
secured  title  thereto  from  the  United  States  on  Feb- 
ruary 23,  1886.  In  1881,  Preston  took  a  ditch  out  of 
Graham  Creek  at  a  point  some   distance   below  the 
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point  of  diversion  of  the  Winegar  ditch  and  irrigated 
about  28  acres  of  the  land  last  described.  At  that 
time   plaintiffs'  predecessors   were   using  the  water 

,  from  Graham  Creek  for  all  of  the  lands  irrigated  by 
them.'  Defendants  and  their  predecessors  have  only 
used  such  water  as  flowed  past  the  head  of  the  Wine- 
gar  ditch. 

The  trial  court  awarded  plaintiffs  a  prior  right  to 
three  cubic,  feet  per  second,  or  120  miner's  inches,  of 
water  as  a  continuous  flow  during  the  irrigation  season 
from  April  1st  to  September  1st  of  each  year,  not  to 
exceed  a  total  flow  of  more  than  three  acre-feet  per 
acre  for*  154.7  acres  of  their  land,  and  decreed  that 

^  thereafter  the  plaintiffs  are  entitled  to  the  usual  flow 
of  the  creek  for  stock  and  domestic  purposes;  and 
found  that  the  irrigation  season,  including  irrigation 
for  pasture,  begins  about  April  1st  and  extends  to 
about  September  1st  of  each  year,  and  that  three  acre- 
feet  per  acre  is  suflScient  for  the  irrigation  of  the  lands 
of  plaintiffs  and  defendants.    The  trial  court  con- 
cluded   that  defendants  are  entitled  to  the  use  of  the 
waters  of  Graham  Creek  through  what  is  known  as  the 
Brown  or  Preston  ditch,  diverted  at  a  point  near  the 
northeast  corner  of  the  NE.  i/4  of  the  NE.  %  of  Sec.  15, 
Tp.  and  range  aforesaid,  sufficient  for  the  irrigation  of 
28  acres  of  land  in  the  NW.  %  of  Sec.  14,  Tp.  14  S., 
B.  34  E.,  W.  M.,  not  to  exceed  three  acre-feet  per  acre 
during  the  irrigation  season  from  April  1st  to  Septem- 
ber 1st,  and  not  exceeding  a  continuous  flow  of  one 
ipiner's  inch  per  acre;  and  that  defendants'  appropria- 
tion and  right  to  the  use  of  water  is  subject  and  inferior 
to  the  right  of  plaintiffs  to  the  amount  allowed  to  plain- 
tiffs for  the  irrigation  of  their  land. 
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The  date  of  the  relative  priority  of  the  defendants' 
appropriation  of  such  water  from  Graham  Greek  is 
1881.  It  appears  that  some  water  from  Graham 
Creek  was  nsed  by  defendants'  predecessors  prior  to 
that  date,  but  that  for  a  long  time  the  water  for  de- 
fendants '  lands  has  been  obtained  from  another  stream. 

From  the  testimony  it  appears  to  ns  that  by  a  judi- 
cions  and  thorough  use  of  the  amount  of  water  allowed 
plaintiffs  during  the  season  until  July  1st  of  each  year, 
and  thereafter  a  careful  use  of  water  at  the  rate  of 
one  cubic  foot  per  second  for  80  acres,  or  approxi- 
mately one-half  inch  of  water,  miner's  measurement, 
under  a  six-inch  pressure,  would  be  sufficient  to  prop- 
erly irrigate  plaintiffs'  lands.  This  quantity  should 
be  measured  at  the  head  of  the  lateral  ditches  or  where 
the  same  is  taken  from  the  main  ditch.  The  amount  in 
the  aggregate  for  each  season  is  not  to  exceed  three 
acre-feet  of  water  per  acre.  After  September  1st 
plaintiffs  should  be  allowed  a  sufficient  amount  of  water 
for  watering  their  livestock  and  for  domestic  purposes. 
Subject  to  the  rights  of  plaintiffs,  after  the  jBrst  of  July 
of  each  year  in  case  there  is  sufficient  water  flowing  in 
Graham  Creek,  the  defendants  should  be  allowed  the 
same  amount  of  water  to  the  acre  or  one  eightieth  of  a 
cubic  foot  per  second,  per  acre,  for  28  acres.  After 
the  amounts  of  water  awarded  to  the  respective  par- 
ties, or  so  much  thereof  as  the  parties  may  economically 
use  without  any  unnecessary  waste,  the  remainder  of 
the  waters  of  Graham  Creek  should  be  permitted  to 
flow  down  its  accustomed  channel.  To  the  extent  above 
indicated  the  decree  of  the' lower  court  will  be  modified. 
The  change  may  affect  the  situation  from  about  the 
first  to  the  tenth  of  July,  a  somewhat  critical  time  de- 
pending on  the  amount  of  water  in  the  stream. 
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There  is  some  contention  on  behalf  of  defendants  as 
to  the  water  right  appurtenant  to  the  land  entered  as  a 
pre-emption  by  Charles  Winegar  in  1886,  the  appro- 
priation having  been  made  and  the  water  applied  to 
this  land  while  it  was  still  a  part  of  the  public  domain 
by  the  father  of  the  entryman.  The  same  position  is 
taken  as  to  the  use  of  water  upon  the  land  embraced  in 
the  desert  entry  of  John  T.  Bailey. 

When  the  western  states  were  organized  and  adopted 
their  Constitutions,  there  was  found  to  be  a  custom 
which  had  grown  from  the  lise  of  water  for  mining  pur- 
poses and  the  irrigation  of  small  crops,  ta  an  expanded 
use  by  the  early  settlers  and  to  the  appropriation  ofi 
water  for  the  irrigation  of  larger  tracts  of  land,  and 
for  other  beneficial  uses,  independent  of  or  without  re- 
gard to  riparian  rights.  Many  water  rights  were 
then  held  by  virtue  of  such  custom  and  few  or  none 
under  claim  of  riparian  ownership.  The  result  ob- 
tained that  so  far  as  such  customary  rights  existed, 
with  reference  to  streams  upon  the  public  domain,  they 
were  recognized  as  establishing  a  good  title.  When 
many  of  the  states  were  formed  provision  was  made 
for  the  acquirement  of  water  rights  by  appropriation 
rather  than  by  riparian  ownership:  1  Famham  on 
Waters  and  Water  Eights,  605.  The  case  of  Crawford 
Co.  V.  Hathaivay,  61  Neb.  317  (85  N.  W.  303),  is  au- 
thority for  the  statement  that  U.  S.  Eev.  Stats.,  Sec- 
tion 2339  (U.  S.  Comp.  Stats.  1912,  §4647;  9  Fed. 
Stats.  Ann.  (2  ed.),  p.  1349),  was  not  intended  to  grant 
from  the  federal  government  to  the  people  of  the  state 
the  waters  on  the  public  domain,  but  to  confirm  the 
rights  of  those  who  have  acquired,  under  certain  condi- 
tions, the  use  of  the  water,  and  calls  that  right  a  vested 
one,  even  though  the  waters  are  taken  from  streams 
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upon  the  public  domain  and  without  the  assent  of  the 
government.  The  right  to  appropriate  water  exists 
without  private  ownership  in  the  soil  or  without  perfect 
title  thereto,  as  against  all  persons  except  the  govern- 
ment or  its  grantees:  Gould  on  Waters  (3  ed.),  §§  230, 
240;  HUl  V.  Newman,  5  Cal.  445  (63  Am.  Dec.  140) ; 
Hough  V.  Porter,  51  Or.  318,  421  (95  Pac.  732,  98  Pac 
1083, 102  Pac.  728). 

In  an  early  act  of  the  legislature  of  this  state  relat- 
ing to  the  appropriation  of  water  for  general  use  and 
irrigation,  *  *  all  existing  appropriations  of  water  made 
for  beneficial  purposes''  in  accordance  with  law,  rule 
of  court  or  established  custom,  are  declared  to  be  re- 
spected and  upheld :  Section  6534,  L.  0.  L.  The  same 
provision  was  made  in  the  act  of  1899  (Section  6561, 
L.  0.  L.),  and  in  the  Water  Code  of  1909,  the  vested 
rights  of  any  person  to  water  are  carefully  preserved 
unimpaired:  See  Sections  6594  (amended  by  Gen.  Laws 
of  Oregon  1913,  p.  273)  and  6595,  L.  0.  L.  Our  statute 
provides  that  beneficial  use  shall  be  the  basis,  the 
measure,  and  the  limit  of  all  rights  to  the  use  of  water 
in  this  state:  Gen.  Laws  of  Oregon  1913,  p.  531;  HUl 
V.  American  Land  (&  Livestock  Co.,  82  Or.  202,  209 
(161  Pac.  403).  Such  right  acquired  by  an  appropria- 
tion and  beneficial  use  upon  land  in  the  quiet  posses- 
sion of  the  appropriator  and  upon  which  he  has  made 
valuable  improvements  and  reclaimed  in  part,  is  not 
dependent  upon  the  title  to  the  soil  upon  which  the 
water  is  used.  That  question  can  only  arise  between 
conflicting  claimants  to  the  title  to  land  reclaimed  by 
irrigation,  and  does  not  enter  into  this  case.  We  there- 
fore conclude  that  the  point  contended  for  by  counsel 
for  defendants  is  not  well  taken. 

The  evidence  clearly  supports  the  findings  of  the  Cir- 
cuit Court  in  the  main.    With  the  slight  modification 
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above  suggested  the  decree  of  the  lower  court  is 
affirmed.  Neither  party  will  recover  costs  or  disburse- 
ments in  this  court.  Affibmed  as  Modifiei>. 


Argued  at  Pesidletoii  Oetober  29,  modified  and  affirmed  December  23^ 

1919. 

PEOPST  V.  WILLIAM  HANLEY  CO. 

(185  Pac.  766.) 

Contracts— Modification  of  Written  Agreement  by  Bnbseqnent  Parol 
Contract. 

1.  A  written  agreement  maj  be  modified  by  a  subsequent  parol 
eontraot,  notwithstanding  the  general  rule  embodied  in  Section  713; 
L.  O.  L. 

Salea— Waiver  of  Contract  Provision  as  to  Metbod  of  Measurement 
of  Hay  Sold. 

2.  Provision  in  contract  for  sale  of  hay  crop  that  the  buyer  should 
stack  it  for  measurement  could  be  waived,  either  by  a  subsequent 
agreement  that  part  of  the  hay  taken  by  buyer  for  immediate  use 
should  be  weighed,  or  by  seller's  estoppel  to  deny  such  waiver,  by 
conduct  luring  the  buyer  into  a  situation  where  he  would  be  in  the 
plight  of  a  covenant  breaker  liable  for  damages  for  breach  where 
none  was  intended,  such  as,  without  objection,  allowing  the  buyer 
to  take  such  hay  without  stacking  it  for  measurement. 

Contracts — Consideration  Necessary  to  Contract  if  Waiver. 

3.  Wiaiver  may  be  the  subject  of  contract,  for  which  a  considera- 
tion is  requisite,  the  same  as  in  any  other  contract. 

Interest — ^From  Date  of  Judgment  Batlior  Tlian  from  Breacb   of 
Contract 

4.  In  recovery  for  seller's  breach  of  contract  of  sale  of  hay  erop, 
interest  could  not  be  allowed  from  the  time  of  breach  to  the  day 
of  trial,  but  only  frdm  date  of  judgment. 

Appeal  and  Error— Correcting  Judgment  in  Matter  of  Interest 

5.  Where  judgment  for  plaintiff  buyer  for  breach  of  contract  of 
sale  of  hay  -crop  was  erroneous  only  in  including  interest  on  the 
amount  from  the  date  of  breach  up  to  the  day  of  trial,  the  Supreme 
Court,  having  all  the  data  before  it,  could  make  the  necessary  com- 
putation and  adjust  the  matter  by  modifying  the  judgment;  elim- 
inating the  item  of  interest. 

Costs — ^Modification  of  Jndgment  Snfliclant  to  Carry  Costs  to  Appel- 
lant. 

6.  The  Supreme  Court's  modification  of  judgment  for  plaintiff 
buyer  for  breach  of  contract  for  sale  of  hay  crop,  by  eliminating  the 
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item  of  $148.33  intereflt  on  the  amount  from  time  of  bre&eh  up  to 
daj  of  trial,  waa  sufficient  to  carry  eoets  in  favor  of  defendant  in 
the  Supreme  Courts 

From  Malheur :  Dalton  Bigob,  Jndga 

In  Banc. 

It  is  agreed  that  the  defendant  as  party  of  the  first 
part  and  the  plaintiff  as  party  of  the  second  part  en- 
tered into  a  written  contract  on  June  30, 1917,  whereby 
the  defendant  sold  to  the  plaintiff  the  entire  crop  of 
hay  for  that  year  grown  on  certain  realty  near  Jun- 
tura,  Oregon,  at  a  price  of  $14  a  ton,  reserving  to  itself 
seventy-five  tons  to  be  used  in  operating  the  property. 
The  defendant  was  to  cut,  rake  and  shock  the  hay. 
The  plaintiff  was  to  haul  it  and  stack  it,  except  the  re- 
served portion.  The  hay  was  to  be  measured  thirty 
days  after  stacking,  and  paid  for  at  that  time.  There 
are  other  provisions  in  the  contract  not  involved  here 
and  not  necessary  for  a  clear  statement  of  the  case. 

The  plaintiff  recites  this  contract,  alleged  perform- 
ance of  it  and  charges  that  the  defendant  wrongfully 
rescinded  the  contract  and  refused  to  comply  with  it. 
He  also  makes  this  allegation  in  his  complaint : 

**That  shortly  after  the  making  of  said  written 
agreement  the  plaintiff  informed  the  defendant  and  its 
manager,  William  Hanley,  that  he  desired  a  part  of 
this  hay  delivered  to  him  prior  to  the  lapse  of  thirty 
days  *  time,  the  said  hay  to  be  for  the  immediate  use  of 
the  plaintiff,  and  it  was  thereupon  stipulated  and 
agreed  orally  by  these  parties  that  the  plaintiff  might 
taie  and  use  such  amount  as  he  needed  prior  to  thirty 
days  in  which  said  hay  should  be  measured,  and  was  to 
weigh  and  keep  track  of  said  hay,  and  pay  therefor 
the  same  price  as  for  other  hay,  to  wit:  $14  per  ton, 
and  that  the  said  written  agreement  should  be  con- 
strued in  such  a  manner  by  these  parties  so  as  to  per- 
mit the  said  plaintiff  to  use  and  feed  such  amount  of 
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V; 

hay  as  miglit  be  necessary  prior  to  measurement 
thereof ;  that  relying  upon  said  stipulation  and  the  con- 
struction of  said  written  agreement,  the  said  plaintiff 
did  use  twenty-six  tons  of  hay  for  which  he  is  indebted 
to  the  defendant,  but  which  should  be  credited  upon  the 
amount  of  money  he  expended  in  cutting  and  stacking 
said  first  crop  of  hay.*' 

As  stated,  the  defendant  admits  the  making  of  the 
contract,  but  denies  the  quoted  allegation  of  the  com- 
plaint. The  defendant  charges  that  the  plaintiff  vio- 
lated the  agreement  in  that  he  did  not  stack  the  hay  in 
accordance  with  the  terms  and  conditions  of  the  agree- 
ment, but  hauled  it  off  the  premises  without  the  def  end- 
ant 's  consent,  sold  some  of  it  to  other  parties  and  after- 
wards refused  to  perform  his  part  of  the  contract.  It 
claims  damages  for  the  amount  of  hay  sold  and  dis- 
posed of  by  the  plaintiff,  in  the  sum  of  $500.  The  new 
matter  of  the  answer  is  challenged  by  the  reply. 

A  jury  trial  resulted  in  a  verdict  in  favor  of  the, 
plaintiff,  rendered  on  April  29,  1919,  in  the  sum  of 
$1,631.55.    From  the  consequent  judgment  the  defend- 
ant appealed.  Modified  and  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  W.  Wood  and  Mr.  John  W.  McCvlloch,  with 
oral  argument  by  Mr.  Wood. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  E.  Brooke  and  Mr.  P.  J.  Gal- 
lagher. 

BURNETT,  J. — Two  questions  are  presented  in  the 
argument  in  the  defendant's  brief:  One  is  the  conten- 
tion that  in  allowing  the  plaintiff  to  offer  proof  of  the 
quoted  allegation  of  his  complaint  the  court  violated 
the  rule  against  allowing  other  evidence  of  the  terms  of 
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an  agreement  than  the  contents  of  the  writing  itself. 
The  other  assignment  of  error  is  predicated  upon  an 
instruction  given  by  the  court  to  the  effect  that  the 
measure  of  damages  was  the  difference  between  the 
contract  price  of  the  hay  and  the  market  value  thereof 
on  the  date  of  the  breach,  together  with,  interest  at  6 
per  cent  on  that  sum  until  the  trial  of  the  action. 

1.  It  is  said  in  effect  in  1  Elliott  on  Evidence,  Section 
581,  cited  by  the  defendant,  that  it  is  competent  to 
modify  a  written  agreement  by  parol  contract  made 
after  the  writing,  and  that — 

'*If  the  parol  contract  was  in  fact  made  subsequent 
to  the  written,  contract  and  evidence  thereof  is  other- 
wise unobjectionable,  it  makes  no  difference  how  short 
the  interval  may  have  been. ' ' 

It  is  common  learning,  embodied  in  Section  713, 
L.  O.  L.,  that  when  a  contract  has  been  reduced  to  writ- 
ing and  signed  by  the  parties  it  is  to  be  considered  as 
containing  all  the  terms  of  the  stipulation, '  *  and  there- 
fore there  can  be  between  the  parties  and  their  repre- 
sentatives or  successors  in  interest  no  evidence  of  the 
terms  of  the  agreement  other  than  the  contents  of  the 
writing,^*  except  in  certain  instances  not  here  involved. 

The  issue  between  the  parties  then,  is  whether  there 
was  a  subsequent  agreement.  That  is  one  aspect  of 
the  contention.  Another  is  that  the  language  of  the 
complaint  amounts  in  legal  effect  to  stating  a  waiver  by 
the  defendant  of  that  provision  of  the  contract  requir- 
ing the  hay  to  be  measured  instead  of  weighed.  With- 
out quoting  it  in  detail,  it  is  enough  to  say  there  was 
evidence  properly  before  the  jury  upon  which  it  could 
be  found  that  the  quoted  allegation  of  the  complaint 
was  true. 
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2, 3.  Waiver  may  be  made  the  subject  of  contract,  for 
which  a  consideration  is  requisite,  the  same  as  in  any 
other  contract.  In  practical  effect  measurement  of  the 
hay  amounts  to  an  estimate  of  its  weight.  It  is  com- 
mon knowledge  that  several  conditions  may  affect  the 
actual  avoirdupois  of  stacked  hay.  For  instance,  if  it 
is  piled  loosely  or  in  low  stacks  it  will  weigh  less  per 
cubic  foot  than  if  packed  densely  in  high  stacks,  be- 
cause the  greater  weight  of  the  higher  stack  will  com- 
press the  lower  part,  so  that  a  cubic  foot  of  it  will 
weigh  more  than  the  same  unit  of  a  low,  loose  pile. 
The  contract  did  not  provide  how  the  hay  should  be 
stacked.  The  plaintiff  had  the  opportunity  of  building 
high  stacks  with  the  chance  of  an  advantage  in  tonnage 
by  measurement.  '  In  actually  weighing  the  hay  taken 
from  the  field  he  surrendered  a  probable  advantage 
which  might  have  accrued  to  him  in  stacking,  and,  con- 
sidering the  matter  of  the  change  in  the  contract  or 
waiver  of  its  terms  from  the  standpoint  of  a  contract, 
the  jury  would  be  authorized  to  find  from  that  circum- 
stance of  disadvantage  to  the  plaintiff  a  consideration 
supporting  the  supplementary  agreement.  The  con- 
tract, being  for  the  sale  of  personal  property  of  greater 
value  than  fifty  dollars,  was  necessarily  within  the  stat- 
ute of  frauds.  The  evidence,  however,  was  sufficient 
to  allow  the  jury  to  find  that  there  was  a  fully  per- 
formed parol  agreement  for  a  substitute  method  of 
ascertaining  the  quantity  of  hay  hauled  away  for  im- 
mediate use.  We  are  concluded  by  the  verdict  on  the 
existence  and  actual  performance  of  such  a  supple- 
mental stipulation  which  in  that  respect  obviates  the 
effect  of  the  statute  within  the  meaning  of  Sayre  v. 
Mohney,  35  Or.  141  (56  Pac.  526),  and  precedents  there 
noted.    It  is  said  in  40  Cyc  263 : 

04Or.— 8« 


I 
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**The  confusion  among  the  cases  as  to  the  necessity 
of  a  consideration  for  waiver  arises  out  of  the  element 
of  estoppel  which  frequently  appears  in  the  particular 
case.  In  the  absence  of  conduct  creating  an  estoppel, 
a  waiver  should  be  supported  by  an  agreement  founded 
upon  a  valuable  consideration,  although  a  consider- 
ation, such  as  is  necessary  to  support  a  contract,  is  not 
always  essential.  Where  the  acts  of  a  party  are  such 
as  to  estop  him  from  insisting  upon  the  right  claimed 
to  have  been  relinquished,  no  consideration  is  neces- 
sary/^ 

The  same  volume,  at  page  252,  defines  a  waiver  thus : 

''The  act  of  waiving,  or  not  insisting  on  some  right, 
claim,  or  privilege ;  a  foregoing  or  giving  up  of  some 
advantage,  which,  but  for  such  waiver,  the  party  would 
have  enjoyed;  an  election  by  one  to  dispense  with 
something  of  value,  or  to  forego  an  advantage  he 
might  have  taken  or  insisted  upon;  the  giving  up,  relin- 
quishing, or  surrendering  some  known  right;  an  in- 
tentional relinquishment  of  a  known  right,  or  such 
conduct  as  warrants  an  inference  of  the  relinquishment 
or  waiver  of  such  right;  the  intentional  abandonment 
or  relinquishment  of  a  known  right ;  the  relinquishment 
or  refusal  to  accept  a  right ;  a  voluntary  relinquishment 
of  some  right;  the  voluntary  relinquishment  of  some 
existing  right;  the  voluntary  relinquishment  of  a 
known  right;  a  voluntary  relinquishment  of  the  right 
that  one  party  has  in  his  relations  to  another;  the  vol- 
untary abandonment  or  relinquishment  by  a  party  of 
some  right  or  advantage;  a  voluntary  surrender  and 
relinquishment  of  a  right;  the  voluntary  relinquish- 
ment or  renunciation  of  some  right ;  the  voluntary  and 
intentional  abandonment,  renunciation,  or  relinquish- 
ment of  a  known  legal  right ;  the  voluntary  relinquish- 
ment of  some  known  right,  benefit,  or  advantage,  and 
which,  except  for  such  waiver,  the  party  otherwise 
would  have  enjoyed ;  the  voluntary  yielding  up  by  a 
party  of  some  existing  right ;  a  neglect  or  omission  to 
insist  upon  a  matter  of  which  a  party  may  take  advan- 
tage at  tiie  time  when  it  ought  to  be  done^  so  that  it 
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may  operate  as  a  trap  to  the  other  party,  to  insist  upon 
it  afterwards ;  the  passing  by  of  a  thing,  or  a  refusal  to 
accept  it;  the  renunciation  of  some  rule  which  invali- 
dates the  contract,  but  which,  having  been  introduced 
for  the  benefit  of  the  contracting  party,  may  be  dis- 
pensed with  at  his  pleasure;  an  implied  consent  by  a 
failure  to  object.'* 

There  was  testimony  that  the  plaintiflf  hauled  about 
twenty-six  tons  for  his  own  immediate  use,  as  he  was  in 
the  livery  and  feed  business  at  the  time,  and  all  with 
the  knowledge  of  the  defendant 's  agent  in  charge  of  the 
ranch  where  the  hay  was  grown,  without  any  objection 
being  made.  It  appears  in  evidence,  too,  that  the  price 
of  hay  nearly  doubled  over  the  contract  price,  and  a 
situation  is  delineated  where  the  jury  might  very  prop- 
erly believe  that  with  the  knowledge  of  the  plaintiff's 
action  in  that  respect  the  defendant  did  not  object,  and 
that  the  plaintiff  in  good  faith  believed  from  the  con- 
versation immediately  after  the'  execution  of  the  writ- 
ing, had  with  the  agent  of  the  defendant,  that  he  had 
a  right  to  take  the  hay  for  his  use.  Waiver  is  said 
to  be  akin  to  estoppel,  although  not  identical,  and  the 
jury  might  readily  have  beUeved  that  the  defendant 
lured  the  plaintiff  into  a  situation  where  he  would  be 
in  the  unenviable  plight  of  a  covenant  breaker,  render- 
ing him  responsible  in  damages  for  a  breach  of  the 
contract,  when  none  was  intended,  all  of  which  would 
give  rise  to  the  estoppel  element  of  waiver.  These  con- 
siderations lead  to  the  conclusion  that  the  Circuit 
Court  was  not  in  error  in. allowing  testimony  in  sup- 
port of  the  quoted  allegation  of  the  complaint.  By  it 
was  taken  to  the  jury  the  question  of  waiver  by  defend- 
ant of  one  of  the  details  of  the  contract  requiring  meas- 
urement rather  than  weighing  of  the  hay  in  ascertaining 
the  quantity,  whether  the  waiver  was  based  on  sup- 
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plemental  contract  made  after  the  written  one  and  re- 
quiring >  a  consideration^  or  took  effect  as  upon  an 
estoppel, 

^6.  The  cases  of  WUliams  v.  Pacific  Surety  Co.,  77 
Or.  210  (146  Pac.  147,  149  Pac.  524),  and  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Or.  16  (154  Pac.  759, 
156  Pac.  431),  settled  the  matter  of  interest  adversely 
to  the  plaintiff,  so  that  the  court  was  in  error  in  direct- 
ing the  jury  to  allow  interest  on  the  amount  from  the 
time  of  the  breach  up  to  the  day  of  trial.  However, 
having  all  the  data  before  us,  this  matter  may  be  ad- 
justed in  this  court.  The  testimony  shows  that  the 
defendant  gave  notice  of  its  rescission  of  the  contract 
on  August  18, 1917.  That  constituted  the  breach  of  the 
contract,  if  any  there  was.  The  question  then  is: 
What  sum  of  money  on  that  date  at  6  per  cent  would 

produce  the  amount  named  in  the  verdict,  or  $1,631.55, 
on  April  29, 1919,  the  date  of  the  rendition  of  the  ver- 
dict? What  is  known  as  the  amount  in  computation  of 
interest  is  the  product  of  three  factors :  the  time,  the 
rate  and  the  principal.  We  have  the  two  factors  of 
rate  and  time,  and  the  product,  $1,631.55.  By  dividing 
the  product  of  the  three  factors  by  the  product  of  two 
of  them,  we  ascertain  in  the  quotient  the  third  factor, 
or  the  original  principal.  In  this  case  a  computation 
on  that  basis  shows  that  $1,483.22,  counting  interest  at 
6  per  cent  thereon  from  August  18,  1917,  to  April  29, 
1919,  would  produce  the  amount  named  in  the  verdict. 
The  judgment  will  therefore  be  modified  by  deduct- 
ing from  the  amount  of  the  recovery  the  difference, 
amounting  to  $148.33 ;  but  otherwise  it  will  be  affirmed. 
The  modification  is  sufficient  to  carry  costs  in  favor  of 
the  defendant  in  this  court. 

Modified  and  Affibiod. 
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ArguM  at  Pendleton  October  29,  eifirmed  Deeember  23,  1919, 

,WAED  V.  WAED. 

(185  Pac.  906.) 

Glfto—Proof  of  Parol  Gift  of  Land  Must  bo  Oloar. 

1.  In  suit  by  father  against  his  daughter  and  her  husband  to  be 
adjudged  the  owner  of  real  property  standing  in  his  name  but  in 
defendants'  possession  and  claimed  by  thorn  under  parol  gift,  de- 
fendants had  the  burden  of  establishing  the  gift  clearly  and  satis- 
factorily, the  same  as  if  they  were  suing  to  compel  plaintiff  to 
specifically  perform  a  parol  contract  for  a  gift  of  land. 

[As  to  evidence  sufficient  to  establish  a  parol  gift  of  land,  see 
notes  in  12  Ann.  Gas.  494;  21  AnxL  Oas.  289.] 

From  Gilliam :  David  E.  Pabkbe,  Judge. 

In  Banc 

This  is  a  suit  in  equity  brought  by  the  plaintiflf, 
Fremont  Ward,  for  two  purposes ;  one  to  secure  a  par- 
tition of  certain  lands  owned  jointly  by  himself  and  the 
defendant,  Mary  Lee  Ward,  the  other  to  secure  a  de- 
cree adjudging  him  to  be  the  owner  of  certain  real 
property,  the  title  to  which  stood  in  his  name,  but 
which,  according  to  the  contentions  of  the  defendants, 
Eddith  Knight  and  James  Knight,  his  daughter  and 
son-in-law  respectively,  were  given  to  them  by  the 
plaintiff  and  his  then  wife,  the  defendant  Mary  Lee 
Ward.  Amelia  E.  Wade  was  made  a  defendant  by  rea- 
son of  the  fact  that  she  held  certain  liens  upon  the  lands 
in  question.  The  facts,  which  gave  rise  t<^  the  suit,  are 
in  brief  as  follows : 

The  defendant  Mary  Lee  Ward  secured  a  decree  of 
divorce  from  the  plaintiff  Fremont  Ward  on  June  15, 
1917,  in  Multnomah  County.  Among  other  relief,  she 
was  awarded  a  one-third  interest  in  the  real  property 
owned  by  the  plaintiff  Fremont  Ward,  to  partition 
which  the  instant  suit  was  brought  by  the  plaintiff. 
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Eddith  Knight  and  James  Knight,  who  are  in  posses- 
sion of  a  portion  of  the  land,  claiming  the  same  mider 
parol  gift,  were  made  defendants  and  filed  an  answer  in 
which  they  set  up  their  claims  to  the  land  and  asked  for 
affirmative  relief.  It  is  upon  the  issues  joined  between 
the  plaintiff  and  the  defendants,  Eddith  Knight  and 
James  Knight,  as  to  the  ownership  of  the  lands  held  by 
the  Knights  and  claimed  under  a  parol  gift  and  upon 
the  issue  joined  between  the  plaintiff  and  the  defendant 
Mary  Lee  Ward  as  to  the  ownership  of  the  Knight 
lands,  that  this  appeal  is  taken. 

In  his  complaint,  the  plaintiff  alleges  that  the  defend- 
ants Eddith  Knight  and  James  Knight,  her  husband, 
are  occupying  the  lands  in  question,  to  wit : 

**The  NW.  quarter  of  section  11,  and  the  N.  half  of 
the  SW.  quarter,  and  the  NW.  quarter  of  the  SE. 
quarter  of  section  11,  and  any  part  of  the  lands  in  sec- 
tion 10  which  have  not  been  heretofore  conveyed  by  the 
Wards  and  which  is  not  within  the  lands  described  in 
the  plat  to  Ward's  Addition  to  Condon  and  which  lie 
north  of  the  Condon  and  Lone  Rock  County  Boad;  all 
in  T.  4  S.,  R.  21  E.  of  the  W.  M., 

and  that  they  have  no  interest  in  said  land  or  any  of  it, 
and  the  plaintiff  prays  for  a  decree  adjudging  him  to 
be  the  owner  in  fee  simple  of  an  undivided  two-thirds 
interest  therein. 

In  answer  to  this  contention  of  the  plaintiff,  the  de- 
f  endants  Eddith  Knight  and  James  Knight  have  set  up 
their  claim  to  the  lands  in  question,  which  gives  rise  to 
the  question  at  issue  between  the  plaintiff  and  the  de- 
fendants Knight.  It  is  the  contention  of  the  defend- 
ants Knight  that  the  lapd  in  question  was  given  to  them 
by  their  father  and  mother  in  1912,  that  the  lands  were 
given  to  them  at  that  time  upon  the  agreement  and 
understanding  that  the  said  defendants  should  occupy 
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the  land,  improve  it  and  make  it  their  home,  and  when 
they  had  done  so,  the  plaintiff  and  his  then  wife,  the 
defendant  Mary  Lee  Ward,  would  give  them  a  deed 
therefor. 

The  trial  court  denied  the  claim  of  the  Knights  to  the 
land  and  set  the  same  off  to  the  defendant  Mary  Lee 
Ward  in  the  partition  suit,  by  reason  of  which  she 
prosecutes  this  appeal  because  she  had  joined  with  her 
husband,  the  plaintiff,  in  the  gift  of  the  lands  to  the 
Knights,  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Shcmks  d  Horner  and  Messrs.  Angell  & 
Fisher,  with  an  oral  argument  bv  Mr.  Homer  D.  Angell. 

For  i^espondent  there  was  a  brief  over  the  names  of 
Mr.  Jay  Bowerman  and/Mr.  T.  A.  Wienke,  with  an  oral 
argument  by  Mr.  Bowerman. 

McBRIDE,  C.  J. — The  testimony  in  this  case  con- 
sumes several  hundred  pages  of  the  transcript,  it  is 
very  contradictory  and  has  been  given  the  closest  atten- 
tion. A  reproduction  or  analysis  of  it  here  would 
necessarily  consume  many  pages  in  the  reports  with 
matter  of  xio  interest  to  anyone  except  the  parties,  and 
of  no  value  to  them,  the  general  public,  the  profession, 
or  the  courts.    No  disputed  question  of  law  is  involved. 

As^  between  the  Knights  and  the  plaintiff,  the  case 
stands  upon  the  same  footing  as  if  they  were  suing  to 
compel  plaintiff  to  specifically  perform  a  parol  con- 
tract for  a  gift  of  land.  Such  contract  must  be  clearly 
and  satisfactorily  established:  Thayer  v.  Thayer,  69 
Or.  138  (138  Pac  478),  and  cases  there  cited.  See, 
also,  Ton^eth  v.  Larsen,  69  Or.  387  (138  Pac.  1080) ; 
Goff  V.  Kelsey,  78  Or.  337  (153  Pac.  103). 
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Upon  the  whole  testimony  here,  we  are  not  convinced 
that  plaintiff  made  such  an  agreement.  On  the  con- 
trary, we  are  of  the  opinion  that  the  weight  of  testi- 
mony indicates  that  he  did  not,  and  that  the  claim  of 
defendants  is  an  afterthought  and  the  result  of  a  con- 
spiracy between  the  Knights  and  plaintiff  *s  divorced 
wife.  The  judge  who  tried  the  case  below  and  who  had 
the  advantage  of  hearing  all  the  witnesses  and  of  ob- 
serving the  manner  in  which  they  gave  their  testimony, 
found  that  plaintiff  never  made  the  alleged  promise, 
and  a  careful  perusal  and  re-perusal  of  the  voluminous 
testimony  brought  here,  satisfies  us  that  he  was  sound 
in  his  conclusions.  This  renders  unnecessary  a  con- 
sideration of  the  other  questions  discussed  in  the  briefs, 
and  the  decree  will  be  affirmed.  Affibmed. 


Gubmitted  on  briefs  November  4,  affirmed  Deeember  23,  1919. 

BAE  V.  HEILIG  THEATRE  CO. 

(185  Pac.  909.) 

Appeal  and  Error— Review  of  Befasal  to  Or&nt  Konsolt. 

1.  Wh«r©  fit  motion  for  nonsuit  is  interposed  and  movant  tbere- 
after  introdncea  testimony  pertaining  to  the  issues,  all  of  the  testi- 
mony thus  submitted  will  be  considered  on  a.ppeal  it.  reviewing  the 
question  of  the  refusal  to  grant  a  nonsuit. 

Appeal  and  Error— Conflict  in  Evidence. 

2.  Supreme  Court  will  not  resolve  conflict  In  evidenoei 

Corporations — ^Authority  of  OflLoers  and  Agents  Oovemed  by  Gen- 
eral Law  of  Agency. 

3.  The  power  of  officers  and  agents  of  corporation  to  bind  the 
corporation  is  gov<em«d  by  the  general  law  of  agency,  the  underlying 
principles  being  the  same,  and  their  authority  may  be  implied  from 
their  conduct  and  the  acquiescence  of  the  directors. 

CorporaHons— Batlfication  of  Contract  by  Its  Agent. 

4.  Corporation,  having  approved  auditor's  contract  wjth  public 
accountant  for  services  to  be  rendered  corporation  and  having  ac- 
cepted the  benefits  of  sucb  contract^  cannot  avoid  liability  for  sucb 
services. 
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Principal  and  Ageat — ^Presumption  That  Agency  is  General. 

5.  Persons  dealing  with  a  known  agent  have  a  right  to  assumei 
in  the  absence  of  information  to  the  contrary,  that  his  agency  is 
general. 

Corporattons— Implied  Authprity  of  Officers  end  Agents. 

6.  When  in  the  usual  couree  of  the  business  of  a  corporation  an 
officer  or  agent  has  been  allowed  to  manage  certain  of  its  affairs, 
his  authority  to  represent  the  corporation  may  be  implied  from  the 
manner  in  which  he  has  been  permitted  by  the  directors  to  transact 
its  business;  the  usual  employment  being  evidence  of  his  powers. 

Principal  and  Agent— Acts  of  Agent  Witliln  Apparent  Authority. 

7.  The  principal  is  bound  by  the  acts  of  his  agent  within  the 
apparent  authority  conferred  upon  such  agent. 

Cerporations— Authority  of  Agsnt 

8.  The  primary  object  of  a  eoarporation  in  employing  an  agent  is 
that  he  shall  be  enabled  to  accomplish  the  purpose  of  the  agency, 
and  other  persons  are  invited  to  deal  with  the  agent  with  that 
understanding. 

Corporations— Authority  of  Agent  to  Make  Contract  for  Servicea 
Jury  Qnestion. 

9.  In  action  by  public  accountant  against  corporation  for  services 
rendered  upon  employment  by  corporation's  agent,  where  defense 
was  that  agent  who  had  employed  accountant  was  not  the  authorized 
agent  of  the  corporation,  and  where  corporation,  at  dose  of  plain- 
titTs  testimony,  moved  for  nonsuit,  held,  that  there  was  competent 
evidence  tending  to  support  findings  of  fact  that  agent  was  the 
authorized  agent   of   corporation. 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

In  Banc. 

This  is  an  action  by  plaintiff,  Alexander  C.  Rae, 
against  the  defendant  company  to  recover  the  sum  of 
$500,  as  the  reasonable  value  of  services  rendered  to 
the  defendant. 

The  defendant  denies  the  rendition  of  any  services 
by  plaintiff  for  it.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury.  The  court  found  in 
favor  of  plaintiff  in  the  sum  of  $215  and  from  a  conse- 
quent judgment  defendant  appeals.  Afpibmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Joseph,  Haney  d  Littlefield. 
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For  respondent  there  was  a  brief  prepared  and  pre- 
sented by  Messrs.  Carrey  £  Kerr  and  Mr.  Charles  A. 
Hart. 

BEAN,  J. — ^At  the  close  of  plaintiff's  testimony  in 
chief,  counsel  for  defendant  submitted  a  motion  for  a 
judgment  of  nonsuit.  There  were  several  exceptions 
saved  to  the  rulings  of  the  court  relating  to  the  mate- 
riality of  the  testimony.  The  cause  having  been  tried 
by  the  court,  we  do  not  understand  that  there  is  any 
question,  concerning  the  admissibility  of  evidence,  pre- 
sented for  determination  except  in  so  far  as  the  same 
bears  upon  the  matter  of  the  nonsuit.  There  is  no 
controversy  in  regard  to  the  findings  of  jFact  made  by 
the  court  upon  the  trial  of  the  cause  without  a  jury 
being  of  the  same  force  and  effect  as  the  verdict  of  a 
jury.  The  position  of  the  defendant  is  that  there  was 
no  competent  evidence  to  support  the  findings  or  judg- 
ment; that  James  C.  Heilig  was  not  shown  to  be  the 
authorized  agent  of  the  defendant  company. 

1.  It  is  a  well-settled  rule  that  where  a  motion  for  a 
nonsuit  is  interposed  and  thereafter  the  party  making 
the  same  introduces  testimony  pertaining  to  the  issues, 
all  of  the  testimony  thus  submitted  will  be  considered 
on  appeal  in  reviewing  the  question  of  the  refusal  to 
grant  a  nonsuit. 

The  testimony  in  the  case  tended  to  show  the  follow- 
ing facts :  Plaintiff  is  a  certified  public  accountant,  hav- 
ing specialized  during  recent  years  in  income  tax  work. 
In  August,  1917,  Mr.  James  C.  Heilig,  the  auditor  and 
bookkeeper  of  the  defendant  corporation,  came  to  the 
office  of  the  plaintiff  in  Portland,  bringing  with  him  the 
cash-book,  journal  and  ledger  of  the  corporation,  and 
also  a  contract  of  sale  of  an  interest  in  ttte  company. 
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He  explained  to  plaintiff  that  Mr.  Calvin  Heilig  owned 
practically  all  of  the  stock  in  the  corporation,  and  that 
in  consnnnnating  the  deal  it  was  desired  to  charge  off 
$90,000  of  the  indebtedness  of  the  company  to  Mr.  Cal- 
vin Heilijg,  and  Mr.  Kae's  advice  was  asked  in  Begard 
to  making  the  entries  in  the  books.  Plaintiff  examined 
the  contract  and  made  a  cursory  inspection  of  the 
books.  Mr.  Eae  after  the  consultation  considered  the 
matter  for  a  time  as  to  the  effect  of  the  federal  income 
tax  laws  upon  such  a  transaction,  and  explained  to  the 
auditor  that  if  the  books  should  show  that  the  debt  was 
forgiven  by  Mr.  Heilig  it  might  be  Considered  as  a  gift 
to  the  corporation,  and  according  to  former  rulings 
subject  to  a  tabc  and  necessitate  the  payment  of  a  large 
sum  of  money.  Two  visits  were  made  to  plaintiff's 
oflSce  by  the  auditor,  who  stated  to  Mr.  Rae  that  his 
assistance  was  desired  in  arranging  the  matter  so  as  to 
avoid  any  chance  of  loss,  and  that,  **We  will  pay  you 
for  any  help  you  can  give  us.''  Plaintiff  evolved  a 
plan  to  increase  the  capital  stock  of  the  Theatre  Com- 
pany in  an  amount  sufficient  to  offset  Mr.  Calvin  Hei- 
lig's  account  of  $90,000,  and  pay  him  by  a  stock  distri- 
bution. This  plan  was  submitted  to  the  auditor  who 
expressed  his  thanks  and  directed  plaintiff  to  send  in 
his  bill.  Subsequently  the  corporation  adopted  the 
plan  suggested  and  arranged  the  matter  accordingly. 
A  short  time  after  plaintiff  was  consulted  by  the  audi- 
tor, Frederick  Heilig,  one  of  the  attorneys  for  the  com- 
pany, said  to  Rae,  **I  have  got  your  suggestion  under 
advisement,"  and,  '*We  had  not  considered  that  side 
of  it.  I  think  your  reconmaendations  are  good." 
Plaintiff  testified  that  in  a  conversation  afterwards 
held  by  him  with  the  president  of  the  company,  he 
stated,  ''I  see  you  increased  your  capital  stock  and  car- 
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ried  out  those  suggestions,"  and  that  Mr.  Calvin  Hei- 
lig said,  *  *  Yes,  we  did  that.  I  think  you  saved  us  some 
money. "  Mr.  Calvin  Heilig  denies  the  gist  of  this  con- 
versation. His  version  of  the  matter  is  that  James  C. 
Heilig,  the  clerk  of  the  company,  was  to  take  the  matter 
up  with  the  attorneys  for  the  defendant. 

2.  With  the  conflict  in  the  testimony  we  have  nothing 
to  do.  The  statement  of  the  president  of  the  company 
could  fairly  be  construed  by  the  jury  as  indicating  that 
the  services  of  the  plaintiff  were  accepted  and  acted 
upon  by  the  corporation.  Thp  testimony  of  the  presi- 
dent also  signified  that  James  C.  Heilig  was  authorized 
to  act  for  the  company  in  the  matter  of  its  accounts. 
Therefore  the  evidence  of  the  authority  of  the  agent  of 
the  company  does  not  rest  alone  upon  the  declaration 
of  such  agent. 

3,  4.  Corporations  can  only  act  through  their  officers 
and  agents.  The  power  of  such  representatives  of  a 
corporation  to  bind  the  corporation  is  governed  by  the 
general  law  of  agency,  the  underlying  principles  being 
the  same.  Their  authority  may  be  implied  from  their 
conduct  and  the  acquiescence  of  the  directors :  7  R.  C.  L. 
620,  §  616.  If,  as  the  testimony  purported,  James  C. 
Heilig  was  the  agent  of  the  defendant,  and  as  such 
employed  the  plaintiff  as  a  public  accountant  to  per- 
form services  for  the  defendant  which  the  corporation 
approved,  and  accepted  the  benefits  of,  then  it  cannot 
avoid  that  part  of  the  arrangements  made  by  the  agent 
imposing  a  responsibility  connected  therewith  upon  the 
defendant.  As  said  by  Mr.  Commissioner  King,  in 
McLeod  V.  Despain,  49  Or.  536,  at  page  563  (92  Pac 
1088,  at  page  1091, 124  Am.  St.  Rep.  1066, 19  L.  R.  A, 
(K  S.)  276) : 

**It  is  too  well  settled  to  admit  of  serious  discussion 
that  the  principal  must  adopt  or  reject  the  act  of  his 
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agent  as  an  entirety,  and  oannot  receive  the  benefit  of 
such  agency  without  bearing  its  burdens, '*  Citing: 
Coleman  v.  Stark,  1  Or.  116 ;  La  Grande  Nat.  Bank  v. 
Blum,  27  Or.  215  (41  Pac.  659). 

5-8.  Persons  dealing  with  a  known  agent  hav^  a 
right  to  assume,  in  the  absence  of  information  to  the 
contrary,  that  his  agency  is  general:  Aerne  v.  Gostlow, 
60  Or.  113  (118  Pac.  277).  The  testimony  indi- 
cated that  James  C.  Heilig  customarily  incurred  and 
liquidated  expenses  for  the  company  in  matters  per- 
taining to  its  affairs.  It  is  well  settled  that  when,  in 
the  usual  course  of  the  business  of  a  corporation,  an 
oflBcer  or  agent  has  been  allowed  to  manage  certain  of 
its  affairs,  his  authority  to  represent  the  corporation 
may  be  implied  from  the  manner  in  which  he  has  been 
permitted  by  the  directors  to  transact  its  business. 
The  usual  employment  is  evidence  of  the  powers  of  an 
agent,  and  the  principal  is  bound  by  the  acts  of  his 
agent  within  the  apparent  authority  conferred  upon 
such  agent:  Martin  v.  Wehh,  110  U.  S.  7  (28  L.  Ed.  49, 
3  Sup.  Ct.  Eep.  428;  see,  also,  Rose's  U.  S.  Notes). 
The  primary  object  of  a  corporation  in  employing  an 
agent  is  that  he  shall  be  enabled  to  accomplish  the 
purposes  of  the  agency,  and  other  persons  are  invited 
to  deal  with  the  agent  with  that  understanding:  7 
R  C.  L.  623,  §  620. 

9.  It  therefore  appears  from  the  record  that  there 
was  competent  evidence  tending  to  support  the  findings 
of  fact  made  by  the  trial  court. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmed. 
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Argued  November  19,  reversed  and  remaiided  December  23,  1919. 

FRANCE  V.  FRANCE. 

(1S5  Pac.  1108.) 

Husband  and  Wife— Note  Signed  by  Wife  not  Joint  Obligation  of 
Husband  and  Wife. 

1.  A  promisaory  note  signed  bj  the  wife  alone  is  not  the  hus- 
band's joint  obligation,  since  a  joint  obligation  is  one  by  which 
sevoral  obligors  promised  to  perform  the  obligation,  nor  is  it  made 
joint  by  the  fact  that  the  proceeds  were  used  in  paying  family  ex- 
penses, for  which  Section  7039,  Ii.  O.  L.,  renders  the  £usband  and 
wife  equally  liable. 

From  Marion :  Pbboy  R.  Kelly,  Judge. 

Department  1. 

This  is  an  action  based  upon  a  decree,  and  to  enforce 
one  of  the  requirements  thereof .  The  complaint  dis- 
closes that  on  November  13,  1913,  a  decree  of  divorce 
was  rendered  between  the  parties  hereto,  in  a  suit 
wherein  the  present  plaintiff  was  defendant  and  the 
present  defendant  was  plaintiff.  The  decree  referred 
to  is  made  a  part  of  the  complaint,  and  the  particular 
clause  upon  which  this  action  is  founded  reads  as  fol- 
lows: 

**That  plaintiff  pay  the  joint  indebtedness  mentioned 
herein,  amounting  to  approximately  $900.  * ' 

The  complaint  alleges  that  it  was  agreed  between  the 
parties  hereto,  prior  to  the  rendition  of  that  decree, 
that  a  certain  note  for  $300,  signed  by  the  plaintiff 
herein  and  payable  to  Robert  Poinsett,  was  given  by 
plaintiff  as  evidence  of  money  borrowed  to  pay  off 
joint  indebtedness  of  the  parties  hereto,  and  was  a 
part  of  the  joint  indebtedness  referred  to  in  such  de- 
cree. It  is  further  averred  that  the  $300,  so  borrowed 
by  plaintiff  from  Poinsett  was  disbursed  to  pay  certain 
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bills  for  ^edical  and  surgical  services,  drug  bills,  tele- 
phone service,  etc.,  for  the  use  and  benefit  of  the  family 
of  plaintiff  and  defendant.  It  is  then  narrated  that  de- 
fendant thereafter  refused  to  pay  the  debt,  and  Poin- 
sett commenced  an  action  against  plaintiff  which 
resulted  in  a  judgment  against  her  in  the  sum  of 
$328.50,  and  costs  amounting  to  $45.50 ;  that  defendant 
refused  to  pay  the  judgment  and  plaintiff  was  com- 
pelled to  pay  it,  and  has  also  become  obligated  to  pay 
$50  for  legal  services  in  contesting  the  action  on  the 
note,  and  in  this  proceeding,  for  all  of  which  she  asks 
judgment. 

To  this  complaint  defendant  filed  a  demurrer  upon 
the  ground,  among  others,  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demur- 
rer being  overruled,  an  answer  was  made  denying  the 
allegations  of  the  complaint,  and  alleging  that  defend- 
ant has  paid  everything  that  was  required  by  the  terms 
of  the  decree.  A  trial  by  jurj^  was  had,  resulting  in  a 
verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed  and  Bemakded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Waiter  C.  Winslow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  G.  Thompson. 

BENSON,  J. — The  demurrer  should  have  been  sus- 
tained. The  decree  upon  which  the  action  is  founded 
is  made  a  part  of  the  complaint,  and  it  appears  therein, 
that  it  oi'dered  this  defendant  to  pay  the  * 'joint  in- 
debtedness mentioned  herein, '*  and  none  is  specified. 
It  is  very  doubtful  as  to  whether  or  not  it  is  permissible 
to  look  elsewhere  for  such  obligations,  since  there  is 
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nothing  ambigaous  or  obscure  in  the  language  of  the 
decree,  but  a  total  absence  of  the  necessary  specifica- 
tion, and  it  is  beyond  the  power  of  the  court  to  add  to 
the  decree.  It  further  appears  from  the  allegations  of 
the  complaint,  that  the  Poinsett  note  is  not  a  joint  in- 
debtedness. The  defendant  never  signed  the  note  and 
it  is  not  a  joint  obligation.  Bouvier's  Law  Dictionary 
defines  joint  debtors  as  '*two  or  more  persons  jointly 
liable  on  the  same  debt'*  In  2  Words  &  Phrases,  2d 
Series,  we  find  a  joint  obligation  defined  as  ''one  by 
which  several  obligors  promise  to  the  obligee  to  per- 
form the  obligation. ' '  Plaintiff  urges,  however,  that 
since  the  money  obtained  from  Poinsett  was  expended 
in  paying  for  family  expenses,  for  which,  under  our 
statute,  Section  7039,  L.  0.  L.,  the  husband  and  wife 
are  equally  liable,  the  note  must  constitute  a  joint  in- 
debtedness. 

Holmes  v.  Page,  19  Or.  232  (23  Pac.  961),  was  an 
action  against  husband  and  wife,  upon  an  account 
stated  between  the  plaintiff  and  the  husband.  It  was 
sought  to  hold  the  wife  as  a  defendant,  upon  the  theory 
that  because  the  original  debt  was  for  family  expenses, 
she  was  equally  liable  with  her  husband,  but,  as  Mr. 
Justice  Lord  points  out,  the  action  is  not  based  upon 
the  original  debt  but  upon  the  account  stated,  with 
which  the  wife  had  nothing  to  do,  and  therefore  the 
plaintiff  cannot  recover. 

In  Dale  v.  Marvin,  76  Or.  528  (148  Pac.  1116,  1151, 
Ann.  Cas.  1917C,  557),  Mr.  Chief  Justice  Moore,  com- 
menting upon  the  doctrine  of  Holmes  v.  Page^  19  Or. 
232  (23  Pac.  961),  says: 

**A  married  woman  would  therefore  not  be  liable  on 
a  promissory  note  executed  by  her  husband  to  evidence 
the  purchase  price  of  the  family  expenses.  This  con- 
clusion repudiates  the  doctrine  pr  )mulgated  in  Frost  v. 
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Parker,  65  Iowa,  178  (21  N.  W.  507),  which  case  was 
decided  after  the  enactment  of  Section  7039,  L.  0.  L,, 
and  hence  the  rule  so  announced  is  not  controlling  in 
the  case  at  bar.  The  statute  referred  to  creates,  as  to 
the  husband  and  wife,  a  personal  liability  which  may  be 
enforced  in  an  action  at  law  against  them  jointly  or 
severally.  If  both  have  not  joined  in  executing  a 
promissory  note,  or  assented  to  the  accuracy  of  an  ac- 
count stated  to  evidence  the  value  of  necessaries  pur- 
chased, £^  recovery  can  be  had  against  the  spouse  who 
did  not  join  in  giving  or  consenting  to  such  meraoran- 
dima  only  upon  the  original  account  of  the  goods  sold 
and  delivered. '* 

In  the  caee  at  bar,  the  note  does  not  even  evidence 
debts  for  family  expenses,  but  borrowed  money,  which 
plaintiff  avers  was  subsequently  expended  for  family 
expenses. 

Under  these  authorities  cited,  we  must  conclude  that 
the  facts  stated  in  the  complaint  do  not  permit  a  re- 
covery. As  to  whether  or  not  the  plaintifif  might 
recover  in  some  other  proceeding,  we  do  not  decide, 
for  the  question  is  not  before  us. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  lower  court,  with  directions  to  ♦enter  an  order  sus- 
taining the  demurrer.  Bevebsed  and  Remanded. 

Burnett,  Harris  and  Bean,  JJ.,  concur, 

04  Or. —27 
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Submitted  on  brief  September  2,  affirmed  September  16,  rebearinjf 
denied  October  14,  motion  to  retcix  costs  denied  December  23, 
1919. 

POETLAND  V.  TRAYNOB. 
PORTLAND  V.  KITCHEN. 

(183  Pac  933;  186  Pac.  54.) 

Healtb  —  Ordinance  to  Protect  Health  Wltb  Ko  Relation  to  tb» 

Matter  IJnconstitatlonal. 

1.  An  ordinance  enacted  to  protect  the  public  health,  but  whicK 
b<ae  no  real  or  eubstejitial  relation  to  the  subject  matter,  and  is  an 
unreasonable  and  unwarranted  interference  with  a  lawful  business, 
is  unconstitutional. 

Idcenses — Ordinance  Oivlng  OflLcer  Arbitrary  Powora  as  to  Israance 
InvaUd. 

2.  Any  ordinance  which  invests  in  an  officer  or  boei'd  arbitrary 
power  to  issue  or  withhold  a  license  for  any  trade  or  profession, 
without  regard  to  the  qualification  of  the  applicant,  is  yoid. 

[As  to  the  validity  of  an  ordinance  vesting  discretion  as  to 
its  enforcement  in  a  municipal  official,  see  notes  in  6  Ann.  Oaa. 
749;  13  Ann.  Cas.  652.] 

BlnnlcliMl  CorporatlonB — Ordinance  Pennitting  Prolilbitlon  of  Lawful 
Occupation  Void. 

3.  An  ordinance  by  or  under  which  an  occupation  lawful,  and 
not  injurious  to  person  property,  or  public,  when  lawfully  conducted, 
may  be  absolutely  pronioited  at  the  dictation  of  any  public  official, 
without  just  cause  or  reason,  is  void. 

Iflcenses— Defense  for  Operating  Soft  Drink  Estftblisbment  Witbont 
License  Insufficient. 

4.  The  contention  that  the  medical  examiners  of  the  city  are 
careless-  and  negligent  in  the  discharge  of  their  duties  goes  only  to 
the  administration  and  not  to  the  validity  of  an  ordinance  requiring, 
as  a  condition  to  issuance  of  a  license,  medical  examination  of 
persons  owning  or  working  in  food  and  soft-drink  establishments, 
and  is  not  a  defense  to  a  charge  of  having  violated  the  ordinance 
by  operating  such  an  establishment  without  a  license. 

Municipal  Corporations — ^Ordlnance  for  Ucenalng  Food  EstabliBh- 
ments  Sufficiently  Definite. 

5.  Ordinance  of  the  City  of  Portland,  No.  .35,013,  providing  if  the 
location  of  a  food  establishment  is  found  to  be  suitable,  and  in 
proper  sanitary  condition,  according  to  the  ordinances  of  the  city 
and  the  regulations  of  the  United  States  as  to  plumbing,  etc.,  the 
bureau  of  health  shall  issue  a  food  establishment  permit  or  license 
to  the  applicant,  is  definite  and  certain,  though  there  is  no  specif! . 
cation  of  what  shall  constitute  physical  fitness  in  an  applicant  for 
license,  or  suitability  in  the  location. 

[As  to  grant  by  city  of  right  to  use  shops  and  eating-houaos 
for  private  purposes,  see  note  in  125  Am.  St.  Bop.  353.] 
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Hnnidpal  Corporatloiuh- City  can  Provide  for  BegulatlBg  Food  and 
Soft  Drink  Establlaliments  by  Licenses. 

6.  Under  its  charter  giving  the  City  of  Portland  power  to  make 
rogulatiens  to  prevent  th«  introduction  of  contagious  diseases^  etc., 
the  city  had  power  and  authority  to  adopt  its  ordinance  No.  35,013, 
providing  for  the  licensing  of  food  and  soft-drink  establishmenta 
on  approval  of  their  location,  physical  examination  of  the  proprietor, 
and  payment  of  a  fee. 

[As  to  the  validity  of  regulations  affecting  ice-cream,  see  notes 
in  41  L.  R.  A.   (N.  8.)   150;  L.  B.  A.  1917B,  207] 

MOTION  TO  RETAX  COSTS. 

Municipal  CorporatlonB^-Clty  Entitled  to  Coats  In  Prosecution  for 
.   ,  Violation  of  Ordinance. 

7.  Under  City  of  Portland  Charter  1903>  Sections  332,  333,  336, 
retained  in  charter  of  1913  ae  ordinances,  e^d  under  Sections  2494, 
2498,  Ii.  O.  L.,  city  prosecuting  defe(ndants  in  municipal  court  for 
violation  of  ordinance  held  entitled  upon  judgment  of  eonviction 
being  affirmed  by  Circuit  and. Supreme  Courts,  to  recover  from  de- 
fendants, as  costs  an,d  expenses,  attorney's  fees  and  expenses  of  brief. 

From  Multnomah:  Eobebt  Tuckeb  and  Gboegb  W. 
Stapleton,  Judges. 

In  Banc. 

Inasmuch  as  the  legal  questions  involved  in  both 
cases  are  very  similar,  for  the  purposes  of  the  opinion 
this  and  the  companion  case  of  City  of  Portland  v. 
Catherine  Kitchen  will  be  considered  as  one.  On 
January  31,  1919,  the  City  of  Portland  passed  Ordi- 
nance No.  35,013,  entitled  **An  ordinance  amending 
Article  XV%  of  Ordinance  No.  34,046  as  amended,  and 
repealing  Ordinance  number  34,800,  and  declaring  an 
emergency.  *'  The  first  four  sections  of  the  ordinance 
are  as  follows : 

**  Article  XVVg. 
"Section  1.  Definitions.  The  term  *food  establish- 
ment' whenever  used  in  this  ordinance  shall  mean  and 
include  every  place  in  the  City  of  Portland  where  food 
products  are  sold  or  offered  for  sale  or  served  to  the 
public,  or  manufactured,  produced,  concocted,  prepiared 
or  cooked  for  the  public. 
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**The  term  *soft  drink  establishment'  ifrhenever  used 
in  this  ordinance  shall  be  deemed  to  mean  every  place 
in  the  City  of  Portland  where  drinks  are  sold,  mantif  ac- 
tured  or  served  or  offered  for  sale  to  the  public. 

''The  word  'person'  whenever  used  in  this  Article 
shall  mean  any  person,  firm  or  corporation,  and  the 
masculine  pronoun  shall  include  the  feminine  and  the 
singular  number  shall  include  the  plural  unless  other- 
wise indicated  by  the  text. 

"Section  2.  Licenses.  It  shall  be  unlawful  for  any 
person  to  open  for  business,  conduct  or  maintain,  or 
cause  to  be  opened,  conducted  or  maintained,  any  food 
establishment  or  soft  drink  establishment  in  the  City 
of  Portland  without  first  securing  a  license  therefor  as 
provided  by  ordinance. 

"Section  3.  Sanitary  Conditions — Permit.  Any 
person  desiring  to  secure  a  food  establishment  or  soft 
drink  establishment  license  shall  make  application  to 
the  Bureau  of  Health  for  inspection  of  the  location 
where  such  establishment  is  intended  to  be  located, 
which  application  shall  state  the  exact  location  of  such 
establishment  and  the  name  and  address  of  all  per- 
sons interested  therein,  either  as  owner,  proprietor  or 
manager.  If,  upon  investigation  such  proposed  loca- 
tion is  found  to  be  suitable  for  a  food  establishment  or 
soft  drink  establishment,  as  the  case  may  be,  and  in 
proper  sanitary  condition  according  to  the  ordinances 
of  the  City  of  Portland  and  the  rules  and  regulations  of 
the  United  States  with  reference  to  plumbing,  water 
supply,  ventilation  and  cleanliness,  the  Bureau  of 
Health  shall  issue  to  such  applicant  a  permit  for  such 
establishment.  Such  permit  shall  be  presented  with 
the  application  for  a  license  to  conduct  such  food  es- 
tablishment or  soft  drink  establishment,  and  no  such 
license  shall  be  issued  unless  accompanied  by  such  per- 
mit. 

"Section  4.  Revocation  of  License.  Any  license 
issued  hereunder  may  be  revoked  for^failure  to  com- 
ply with  any  of  the  provisions  of  the  ordinances  of  the 
City  of  Portland  or  the  regulations  of  the  United 
States  Government  relating  to  food  and  soft  drink  es- 
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tablishments,  and  no  such  license  shall  be  transfer- 
able/' 

Section  5  provides  that  it  shall  be  unlawful  for  any 
individual  to  be  employed  or  to  work  in  any  food  estab- 
lishment without  first  having  obtained  a  health  certi- 
ficate, or  for  any  employer  to  hire  any  individual  with- 
out such  cejtificate.  It  is  specified  that  the  certificate 
is  to  be  renewed  quarterly  and  that  no  certificate  more 
than  three  months  old  shall  be  recognized  by  any  em- 
ployer.    Section  6  of  the  ordinance  is  as  follows : 

'* Section  6.  Examination.  Any  person  desiring  to 
secure  a  certificate  of  health  as  herein  required  shall 
present  himself  to  the  Bureau  of  Health  for  examina- 
tion at  least  once  every  three  months  and  if  found  by 
said  Bureau  to  be  phvsicallv  fit  and  free  from  diseases 
which  are  dangerous  to  the  public  the  Bureau  of  Health 
shall  issue  to  such  person  a  certificate  of  health  en- 
titling such  person  to  work  in  a  food  establishment  or 
soft  drink  establishment.  Each  such  applicant  for  a 
health  certificate  shall  pay  to  the  Bureau  of  Health  a 
fee  of  twenty-five  cents  for  such  examination  and  per- 
mit.'' 

The  enactment  further  provides: 

'*If  the  bureau  of  licenses  refuses  approval  of  any 
application  it  shall  at  once  so  notify  the  applicant  in 
writing  and  the  applicant  may  appeal  to.  the  council 
within  ten  days  thereafter,  and  the  council  shall  pro- 
ceed to  hear  and  determine  said  appeal  and  its  decision 
shall  be  final/' 

To  carry  out  the  provisions  of  the  ordinance  the  City 
of  Portland  was  divided  into  seven  districts  and  in- 
spectors were  appointed  for  each.  It  was  their  duty  to 
examine  all  of  the  food  and  soft-drink  pstablishments 
in  the  City  of  Portland,  to  ascertain  whether  the  owners 
thereof  were  complying  with  the  municipal  health  ordi- 
nances in  the  construction  of  their  buildings  and  sale  of 
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their  merchandise,  and  in  particular  to  notfe  whether 
employees  coming  in  contact  with  soft  drinks,  groceries, 
fruit  and  vegetables  with  their  hands  were  healthy  and 
free  from  contagious  or  infectious  diseases.  A  card- 
index  system  was  established  and  after  inspection  the 
employees  were  required  to  report  to  the  bureau  of 
health  and  submit  to  physical  examination,  for  which 
under  the  terms  of  the  ordinance  a  nominal  charge  was 
made.  If  it  was  found  by  the  inspectors  that  the  prem- 
ises where  the  business  was  to  be  conducted  were  sani- 
tary and  complied  with  the  ordinances  of  the  city,  a 
license  was  then  granted  to  conduct  the  business  upon 
the  payment  6f  an  annual  fee.  If  upon  examination  an 
employee  was  found  to  be  free  from  contagious  or  in- 
fectious diseases,  a  certificate  was  then  issued  to  him 
by  the  bureau  of  health,  authorizing  him  to  handle  and 
sell  such  merchandise  in  bulk,  as  distinguished  from 
canned  or  carton  goods. 

The  defendant  was  engaged  in  conducting  a  grocery- 
store  in  the  City  of  Portland,  and  refused  to  obtain  a 
license  for  his  business.  A  complaint  was  filed  against 
him  in  the  police  court  of  the  city,  upon  which  he  was 
convicted,  and  appealed  to  the  Circuit  Court.  In  the 
latter  court  a  jury  was  waived.  The  defendant  ob- 
jected to  the  introduction  of  any  evidence,  upon  the 
ground  that  the  complaint  did  not  state  facts  sufficient 
to  charge  ^a  crime ;  that  the  ordinance  is  void  for  the 
reason  that  it  is  an  unnecessary  and  unwarranted  inter- 
ference with  lawful  business  and  violates  the  provi- 
sions of  the  fifth  and  fourteenth  amendments  of  the 
Constitution  of  the  United  States  and  section  20  of 
Article  I  of  the  Constitution  of  the  State  of  Oregon, 
in  that  it  grants  special  immunities  and  privileges  to 
some,  which  are  not  given  to  all,  and  confers  an  arbi- 
trary power  upon  the  city  government.    The  objections 
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were  overruled  and  the  defendant  was  tried,  convicted 
and  sentenced.    He  appeals  to  this  court 

Affibmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  submitted  by  Mr. 
J.  Jje  Roy  Smith  and  Mr.  WUson,  T.  Hume. 

For  respondent  there  was  a  brief  prepared  by  Mr. 
Walter  P.  La  Roche,  City  Attorney,  Mr.  E.  Y.  Lansing 
and  Mr.  L.  E.  Latourette,  Deputy  City  Attorneys. 

JOHNS,  J. — 1-3.  We  agree  with  defendant 's  counsel 
that  an  ordinance  which  is  enacted  to  protect  the  public 
health,  that  has  no  real  or  substantial  relation  to  the 
subject  matter  and  is  an  unreasonable  and  unwarranted 
interference  with  the  conduct  of  a  lawful  business,  is 
unconstitutional;  that  any  ordinance  which  invests  in 
an  officer  or  board  arbitrary  power  to  issue  or  withhold 
a  license  for  any  trade  or  profession  without  regard  to 
the  qualification  of  the  applicant,  is  void,  and  that  an 
ordinance  by  or  under  which  a  lawful  occupation,  when 
lawfully  conducted  is  not  injurious  to  the  person,  prop- 
erty or  the  public,  may  be  absolutely  prohibited  at  the 
dictation  pf  any  public  official  without  any  just  cause 
or  reason,  is  void. 

We  have  carefully  read  the  record  and  there  is  no 
proof  of  any  discrimination  by  the  inspector,  or  public 
health  officials,  of  the  City  of  Portland.  Indeed,  it  ap- 
pears, as  a  result  of  inspections,  that  about  2,500  indi- 
viduals coming  imder  the  provisions  of  the  ordinance 
have  complied  with  its  terms  and  paid  their  licenses 
and  that  the  defendant  is  the  only  one  who  has  not.  It 
appears  from  his  own  testimony  that  his  chief  objection 
to  paying  it  lies  in  the  fact  that  he  was  required  to  go 
to  the  city  hall  for  examination  and  that  he  did  not 
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have  any  particular  objection  if  it  could  be  held  in  his 
own  place  of  business. 

4.  Defendant's  contention  that  the  medical  examin- 
ers are  careless  and  negligent  in  the  discharge  of  their 
duties  is  not  supported  by  the  evidence,  but  assuming 
that  to  be  true  it  would  go  only  to  the  administration 
and  not  to  the  validity  of  the  ordinance  and  would  not 
be  a  defense  to  the  charge  against  him.  In  the  lead- 
ing case  of  Tick  Wo  v.  Hopkins,  118  U.  S.  356  (30 
L.  Ed.  220,  6  Sup.  Ct.  Eep.  1064,  see,  also,  Eose's  U.  S. 
Notes),  upon  which  appellant  relies,  it  appeared  that 
the  petitioner  had  complied  with  every  requisite  of  the 
ordinance  and  of  the  ofl&cers  charged  with  its  adminis- 
tration; that  notwithstanding  such  compliance  the 
supervisors  withheld  the  required  license  from  him  and 
200  others,  similarly  situated,  and  that  eighty  other 
and  different  persons  were  permitted  to  carry  on  the 
same  business  under  similar  conditions. 

In  construing  those  ordinances  that  court  says : 

'  *  They  seem  intended  to  confer,  and  actually  do  con- 
fer, not  a  discretion  to  be  exercised  upon  a  considera- 
tion of  the  circumstances  of  each  case,  but  a  naked  and 
arbitrary  power  to  give  or  withhold  consent,  not  only 
as  to  places,  but  as  to  persons.  So  that,  if  an  appli- 
cant for  such  consent,  being  in  every  way  a  competent 
and  qualified  person,  and  having  complied  with  every 
reasonable  condition  demanded  by  any  public  interest, 
should,  failing  to  obtain  the  requisite  consent  of  the 
supervisors  to  the  prosecution  of  his  business,  apply 
for  redress  by  the  judicial  process  of  mandamus,  to  re- 
quire the  supervisors  to  consider  and  act  upon  his  case, 
it  would  be  a  sufficient  answer  for  them  to  say  that  the 
law  had  conferred  upon  them  authority  to  withhold 
their  assent,  without  reason  and  without  responsibil- 
ity/' 
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And  the  rule  is  there  laid  down  that — 

**  Class  legislation,  discriminating  against  sonae  and 
favoring  others,  is  prohibited,  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  in  its  applica- 
tion, if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the 
amendment. ' '  And  that  * '  though  the  law  itself  be  fair 
on  its  face  and  impartial  in  appearance,  yet,  if  it  is 
applied  and  administered  by  public  authority  with  an 
evil  eye  and  an  unequal  hand,  so  as  practically  to  make 
unjust  and  illegal  discriminations  between  persons  in 
similar  circumstances,  material  to  their  rights,  the  de- 
nial of  equal  justice  is  still  within  the  prohibition  of  the 
Constitution. '  ^ 

That  is  good  law,  but  there  are  no  such  facts  in  this 
record. 

In  the  Yick  Wo  case  the  petitioner  complied  with  the 
ordinance  and  with  200  others  was  arbitrarily  refused 
a  license  by  the  supervisor.  In  the  instant  case  2,500 
other  business  men  have  complied  with  the  ordinance, 
-paid  the  fee  and  obtained  their  license,  and  the  in- 
spectors have  examined  defendant's  premises  and  the 
board  of  health  is  ready  and  willing  to  grant  him  a 
license  upon  payment  of  the  required  fee,  which  the 
defendant  refuses  to  pay,  but  wants  to  do  business 
without  a  license. 

5.  He  contends  that  the  * '  ordinance  makes  no  provi- 
sion or  regulation  by  which  the  bureau  of  health  is  to 
be  guided  in  determining  in  what  particular  the  appli- 
cant for  license  shall  be  *  physically  fit'  nor  what  re- 
quirements must  be  met  to  constitute  a  grocery  store 
*a  suitable  place,'  "  and  cites  Hewitt  v.  Board  of  Med- 
ical Examiners  of  the  State,  148  Cal.  590  (84  Pac.  39, 
113  Am.  St.  Eep.  315,  7  Ann.  Cas.  750,  3  L.  R.  A. 
(N.  S.)  896).  That  is  a  case  where  the  board  revoked 
a  license  which  had  been  granted  and  the  court  held 
that  in  legislation  providing  for  the  revocation  of  a 
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certificate  of  a  person  for  professional  or  moral  unfit- 
ness, the  acts  or  conduct  authorizing  such  forfeiting 
must  be  declared  with  certainty  and  definiteness  and 
that  the  acts  upon  which  the  board  based  its  decision 
were  not  definite  and  certain.  That  is  not  this  case. 
Here,  no  license  had  been  revoked,  and  it  is  only  re- 
fused because  the  defendant  will  not  pay  the  fee,  and 
as  we  construe  it  the  ordinance  in  question  is  certain 
and  definite  in  its  terms.  It  provides  if,  upon  investi- 
gation, the  location — 

''Is  found  to  be  suitable  for  a  food  establishment  and 
in  proper  sanitary  condition  according  to  the  ordi- 
nances of  the  City  of  Portland  and  the  regulations  of 
the  United  States  with  reference  to  plumbing,  water 
supply,  ventilation  and  cleanliness,  the  bureau  of  health 
shall  issue  to  such  applicant  a  food  establishment  per- 
mit/' 

If  the  premises  comply  with  the  ordinance  of  the  city 
and  the  rules  and  regulations  of  the  government  with 
reference  to  plumbing,  water  supply,  ventilation  and 
cleanliness,  the  permit  must  be  granted  and  the  health 
officer  has  no  right  to  refuse  it.  The  ordinance  of  the 
City  of  Portland  and  the  rules  and  regulations  of  the 
government  in  such  matters  are  both  definite  and  cer- 
tain and  the  only  question  which  the  board  of  public 
health  has  any  authority  to  consider  is  whether  or  not 
the  premises  or  place  of  business  come  within  such 
terms  and  provisions. 

The  intent  is  to  provide  for  an  inspection  of  the 
premises  before  any  business  is  done  and  if  the  in- 
spector makes  an  unfavorable  report  the  applicant  may 
have  the  matter  further  investigated  by  the  city  health 
officer,  and  if  that  officer  will  not  grant  the  permit  he 
still  has  his  remedy  by  direct  appeal  to  the  city  commis- 
sioners. 
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It  is  not  within  the  authority  or  even  the  discretion 
of  the  bureau  of  health  to  grant  arbitrarily  a  permit  to 
one  person  who  has  complied  with  the  ordinance,  rules 
and  regulations  and  deny  it  to  another  who  has  com- 
plied with  them.  In  the  instant  case,  as  to  his  place 
of  business,  there  is  no  claim  or  pretense  on  the  part  of 
the  city  that  the  defendant  has  not  complied  with  the 
city  ordinance,  rules  and  regulations.  The  offense  con- 
sists in  his  failure  and  neglect  to  pay  the  required 
license  fee,  which  he  admits  he  had  not  paid.  In  Ply- 
mqvih  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531  (58 
L.  Ed.  713,  34  Sup.  Ct.  Eep.  359,  see,  also,  Eose's  U.  S. 
Notes),  the  syllabus  recites: 

*'In  determining  whether  the  constitutional  rights 
of  a  party  have  been  Affected  by  a  state  statute,  the 
courts  will  presume,  until  the  contrary  is  shown,  that 
any  administrative  body  to  which  power  is  delegated 
will  act  with  reasonable  regard  to  property  rights.'^ 

The  purpose  and  intent  of  both  the  City  of  Portland 
and  the  government  was  to  control  and  to  prevent  the 
spread  of  contagious  and  infectious  disease. 

6.  Under  its  charter  the  City  of  Portland  has  the 
power  'Ho  make  regulations  to  prevent  the  introduc- 
tion of  contagious  diseases  into  the  city'*  and  **to 
secure  the  protection  of  persons  and  property  therein, 
to  provide  for  the  health,  cleanliness,  ornament,  peace 
and  good  order  of  the  city"  and  *'to  exercise  within 
the  limits  of  the  City  of  Portland,  all  the  powers 
commonly  known  as  Police  powers  to  the  same  extent 
as  the  State  of  Oregon  has  or  could  exercise  said 
power  within  said  limits"  and  'Ho  make  and  enforce 
within  the  limits  of  the  city  all  necessary  water,  local, 
police  and  sanitary  laws"  and  the  execution  of  such 
laws  is  vested  in  its  board  of  health  and  power  is  also 
given  '*to  grant  licenses  with   the  object  of  raising 
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revalue  or  for  regulation  or  both,  for  any  and  all 
legal  acts,  things  or  purposes  and  to  fix  by  ordinance 
the  amount  to  be  paid  therefor,  and  to  provide  for  the 
regulation  of  the  same."  To  do  this  plenary  power 
is  vested  under  the  city  charter  and  the  execution  of 
that  power  is  vested  in  the  board  of  health.  In 
Liebermm  v.  Van  Be  Car,  199  U.  S.  552  (50  L.  Ed. 
305,  26  Sup.  Ct.  Rep.  144,  see,  also,  Eose's  U.  S. 
Notes),  the  rule  is  laid  down: 

**A  state  has  the  right,  in  the  exercise  of  the  police 
power,  and  with  a  view  to  protect  the  public  health 
and  welfare,  to  mate  reasonable  regulations  in  regard 
to  such  occupations  as  may,  if  unrestrained,  become 
unsafe,  or  dangerous,  and  the  conferring  of  discre- 
tionary power  upon  administrative  boards  to  grant 
or  withhold  permission  to  carry  on  such  a  trade  or 
business  is  not  violative  of  the  Fourteenth  Amend- 
ment. There  is  no  presumption  that  a  power  granted 
to  an  administrative  board  will  be  arbitrarily  or  im- 
properly exercised,  and  this  court  will  not  interfere 
with  the  exercise  of  such  a  power  where  the  record 
does  not  disclose  any  ground  on  which  the  board 
acted." 

In  State  v.  Briggs,  45  Or.  366  (77  Pac.  750,  78  Pac 
361,  2  Ann.  Cas.  424),  the  rule  is  stated  that  in  the 
regulation  and  licensing  of  trades,  occupations,  call- 
ings and  professions  **  which  affect  the  public  welfare, 
the  legislature  must  ena,ct  the  law  necessary  to  accom- 
plish the  object  in  view;  but  it  may  be  carried  into 
execution  by  some  oflScer  or  board  appointed  for  that 
purpose,  and  such  oflScer  or  board  may  be  authorized 
to  prescribe  the  qualifications  of  those  desiring  to  fol- 
low such  callings  or  professions.**  In  White  v.  Hoi- 
man,  44  Or.  180, 185  (74  Pac.  933, 1  Ann.  Cas.  843),  it 
is  said: 
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** Under  a  Constitution  like  ours,  any  lawful  busi- 
ness, the  management  of  which  might  be  injurious  to 
^  the  public,  may  be  regulated  so  as  to  limit  the  place  or 
to  prescribe  the  manner  in  which  it  shall  be  conducted, 
provided  that  in  doing  so  no  privileges  or  immunities 
are  granted  to  any  individual  or  class  of  persons  that 
shall  not  equally  belong  to  all  citizens  upon  the  same 
terms/* 

In  State  V.  Superior  Court,  103  Wash.  409  (174  Pac. 
973),  it  is  held  that: 

**Laws  and  ordinances  creating  boards  of  health 
and  granting  wide  powers  for  the  effectual  carrying 
out  of  legislative  plan  for  protecting  health  must  be 
liberally  construed, ' '  and  *  *  it  is  within  power  of  legis- 
lature, in  dealing  with  problems  of  public  health,  to 
make  determination  of  fact  by  properly  constituted 
health  officer  final  and  binding  on  public  as  well  as 
upon  courts/* 

Under  its  charter  the  City  of  Portland  had  a  legal 
right  to  adopt  the  ordinance  here  involved.  It  is  not 
for  this  court  to  say  whether  or  not  the  measure 
should  have  been  enacted;  that  is  a  legislative  and 
not  a  judicial  question.  The  charter  also  makes  it 
the  duty  of  the  bureau  of  health  to  enforce  such  an 
ordinance  and  vests  it  with  power  to  make  the  neces- 
sary rules  and  regulations  for  its  enforcement. 

There  is  no  evidence  that  the  requirements  of  the 
bureau  of  health  are  arbitrary  or  unreasonable,  or 
that  there  was  any  discrimination  in  their  enforce- 
ment.   The  judgment  in  each  case  is  affirmed. 

Apfibmed.    Beheabino  Denied. 
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Motion  to  retax  ooetB  denied  December  23,  1919. 

Motion  to  Eetax  Costs. 

(186  P^.  54.) 

Mr.  Wilson  T.  Hume  and  Mr.  J.  Le  Roy  Smith,  for 
the  motion. 


V. 


Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney^  contra. 

In  Banc. 

McBEIDE^  C.  J. — The  defendants,  npon  appeal 
from  the  municipal  court,  were  convicted  in  the  Cir- 
cuit Court  of  a  violation  of  Ordinance  No.  34,046  of 
the  City  of  Portland,  and  upon  appeal  to  this  court 
the  judgments  were  aflSirmed:  Ante,  p.  418  (183  Pac. 
933).  Thereupon  the  plaintiff  filed  its  cost  bills,  con- 
sisting of  the  following  items: 

Kitchen  Appeal.  Traynor  Appeal : 

Clerk's  fee $10        Clerk's  fee $10 

Attorney's  fee 15        Attorney's  fee 15 

Brief 27        Brief 56 


Total $52  Total $81 

The  item  of  $10  clerk's  fee  in  both  cost  bills  was 
disallowed  by  the  clerk  of  this  court,  and  the  remain- 
ing items  allowed,  whereupon  defendants  appeal  from 
the  decision  of  the  clerk,  claiming  that  under  the  or- 
dinance of  the  City  of  Portland  no  costs  or  disburse- 
ments are  chargeable  against  any.  party  in  a  criminal 
proceeding.    We  are  of  the  contrary  opinion. 

By  Section  332  of  the  charter  of  the  City  of  Port- 
land, passed  by  the  legislature  in  1903,  and  retained 
in  the  charter  of  1913  as  an  ordinance,  it  is  provided : 
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**A11  proceedings  before  the  court  or  judge  thereof, 
including  all  proceedings  for  the  violation  of  any  city 
ordinance,  are  governed  and  regulated  by  the  general 
laws  of  the  state  applicable  to  the  justice  of  the  peace 
or  justices*  courts  in  like  or  similar  cases,  except  as 
in  this  charter  otherwise  provided.  •  •  *> 

Section  333  provides : 

**A11  fines,  costs,  fees  and  expenses  taxed  against 
or  received  from  any  defendant  in  a  criminal  proceed- 
ing before  the  court  or  judge  thereof,  either  for  the 
violation  of  a  city  ordinance  or  law  of  the  state,  shall, 
when  received  or  collected,  be  paid  by  said  judge  to 
the  treasurer  •  •  /' 

Section  336  provides : 

**  Except  as  hereinafter  stated,  appeals  may  be 
taken  and  shall  be  allowed  from  final  judgments  ren- 
dered in  the  municipal  court  in  all  actions,  both  civil 
and  criminal,  under  the  same  circumstances  on  the 
same  conditions,  in  the  same  manner,  and  with  like 
effect,  that,  under  the  laws  existing  at  the  time  of  the 
rendition  of  any  such  judgment,  appeals  may  be  taken 
and  shall  be  allowed  from  final  judgments  rendered  in 
similar  actions  in  Justices'  Courts.  Any  defendant 
who  is  convicted  of  any  crime  defined  or  created  by 
this  charter,  or  of  a  violation  of  any  ordinance,  rule  or 
regulation  of  the  City  of  Portland,  and  is  sentenced 
to  any  imprisonment  or  to  pay  a  fine  exceeding  twenty 
dollars,  may,  within  five  days  from  the  date  of  such 
conviction!  and  judgment,  appeal  to  the  Circuit  Court 
of  Multnomah  County,  by  giving  to  the  city  attorney 
a  written  notice  of  appeal  and  filing  an  undertaking 
on  appeal,  with  one  or  more  sureties  to  be  approved 
by  the  municipal  judge  in  said  municipal  court,  which 
undertaking  shall  be  to  the  effect  that  such  defendant 
and  appellant  shall  pay  all  costs  awarded  against  him 
on  the  appeal  and  render  himself  in  execution  of  any 
judgment  rendered  against  him  on  the  appeal ;  *  *  . " 

In  Ex  parte  McGee,  33  Or.  165  (54  Pac.  1091),  it 
was  held  in  substance  that  the  provision  first  above 
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quoted  imported  into  the  charter  of  Portland  the  mode 
of  procedure  provided  for  Justices '  Courts,  with  cer- 
tain exceptions  not  material  here.  Sections  2494  and 
2498,  L.  0.  L.,  relating  to  judgments  of  conviction  in 
Justices'  Courts,  provide  for  the  recovery  of  costs 
from  a  convicted  defendant 

We  are  of  the  opinion  that  hy  virtue  of  these  pro- 
visions, as  well  as  by  the  J>rovisions  of  the  ordinances 
above  quoted,  the  material  phrases  of  which  we  itali- 
cize, the  respondent  is  entitled  to  recover  the  costs 
and  disbursements  taxed  by  the  clerk  and  his  ruling 
thereon  is  affirmed. 

Motion  to  Bstax  Costs  Denied. 


Argued  July  lO,  Teargaed  October  14,  reversed  and  remended  Decem- 
ber 23,  1919.  ' 

STATE  v:  RADER.* 

(186  Pao.  79.) 

Homicide— Attomey^B  Advice  to  Deceased. 

1,  In  the  absence  of  evidence  showing  an  attempt  to  dispoesess 
him  of  the  promises  where  he  was  killed,  the  advice  of  en  attorney 
given  to  the  decedent  about  the  validity  of  his  tenure  is  collateral 
and  immaterial. 

Bef usal  of  the  Defendant  to  Submit  to  Arrest 

2,  9.  A  statement  made  by  the  defendant  the  next  day  after  the 
homicide  to  the  effect  that  he  would  not  permit  a  deputy  sheriff  to 
take  him  and  that  he  was  not  afraid  of  the  law  is  incompetent  and 
cannot  be  uAed  against  him,  in  the  absence  of  showing  that  he  at- 
tempted to  resist  arrest. 

£yldeiLce-— Impeachment  of  Witnesa— Letter  Used  most  be  Pertinent. 

3,  10.  A  letter  written  by  a  witness  and  pertinent  to  the  ease  in 
band  may  be  introduced  in  evidence  for  the  purpose  of  disclosing 
the  degree  of  interest  the  witness  has  in  the  result  of  the  trial;  but 
it  cannot  be  used  against  the  defendant  for  any  other  purpose  unless 
it  is  shown  to  have  been  written  by  his  authority  or  consent.  If  it 
is  not  shown  to  be  pertinent  to  the  case  it  cannot  be  used  in  evi- 
dence for  any  purpose. 

*On  general  and  common-law  rules  relating  to  homicide  in  the  cohip 
mission  of  felonies,  see  note  in  63  L.  B.  A.  354.  Bepobtek. 
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Hamldde — Self-defence— Intent  of  Assailant  not  Controlling. 

4,  12.  It  is  erroneous  to  instract  the  jury  in  a  homicide  case  that 
"if  the  inten^tion  of  the  assailant  is  odXj  to  commit  a  tresrpasB^or 
simple  beating  it  will  not  justify  the  killing/'  because  the  right  of 
self-defense  is  not  controlled  by  the  intentft>n  of  the  assailant.  The 
assailed  may  act  upon  appearances. 

[As  to  homicide  in  eelf-defensOi  see  note  in  26  Am.  Sec.  279.] 


ETldence— Inferences. 

5.  "An  inference  miust  be  founded  on  a  fa<rt  legally  proved  and 
on  such  a  deduction  from  that  fe^t  as  is  warranted  by  a  consideration 
of  the  usual  propensities  or  passions  of  the  person  whose  act  is  in 
question^  the  course  of  business  or  the  course  of  nature":  L.  O.  L., 
S  796.  It  is  error,  therefore,  to  instruct  the  jury  that  an  inference 
may  be  founded  either  on  such  a  fact  or  in  the  alternative  upon  a 
deduction  therefrom. 

Homicide — Self-defense— XJncommnnlcated  Tlireats  of  Deceased. 

6.  The  decedent's  threats  of  violence  against  the  defendant, 
although  not  communicated  to  the  latter,  are  admissible  in  evidence 
to  aid  the  jury  in  determining  who  was  probably  the  aggressor  in 
the  fatal  affray,  and  on  request  the  defendant  is  entitled  to  an  in- 
struction informing  the  jury  of  this  principle. 

Homicide — Self-defense— Retreat. 

7.  A  defendant  is  not  bound  to  retreat  from  a  place  where  he 
has  a  right  to  be  when  he  is  unlawfully  assaulted;  but  may  stand 
his  ground  and  defend  himself  against  the  attack. 

Homicide — Self-defense  Proportionate  to  Danger. 

8.  It  is  essential  to  the  right  of  self-defense  that  it  be  not  ex- 
cessive nor  disproportionate  to  the  force  actually  or  apparently 
involved  in  the  attack  upon  the  defendant,  all  to  be  judged  by  the 
jury  from  the  standpoint  of  a  reasonable  man  in  the  situation  of 
the  defendant  at  the  time  under  all  the  circumstances  surrounding 
him. 

Evidence — Mental  Attitude  of  Defendant. 

11.  On  his  way  to  the  scene  of  the  homicide  where  he  had  reason 
to  believe  the  decedent  then  was  in  possession  under  claim  of  right 
the  defendant  offered  to  sell  to  a  third  party  the  grass  on  the  land 
where  the  decedent  then  was.  This  fact  was  proper  for  the  consid- 
eration of  the  jury  in  determining  the  mental  attitude  of  the  de- 
fendant towards  the  deceased. 

Homicide — Self-defense — ^Felony — Great  Bodily  Harm. 

13.  Violence  to  the  i>erBon  which  amounts  to  no  more  than  the 
misdemeanor  of  simple  assault  and  battery  does  not  justify  taking 
life;  but  a  person  is  justified  in  slaying  to  avert  imminent  danger 
of  violence  amounting  to  a  felony.  Violence  of  the  degree  of  felony 
is  "great  bodily  harm/'  but  that  which  amounts  only  to  a  misde- 
meanor is  not  "great  bodily  harm,"  It  is  not  error  to  charge  the 
jury  that  "the  danger  must  be  that  of  a  threatened  felony"  before 
the  defendant  may  kill  his  assailant  in  self-def ense. 

94  Or.  — ^28 
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From  Grant :  Dalton  H.  Biggs,  Judge. 

In  Banc. 

On  an  indictment  charging  him  with  murder  in  the 
second  degree  by  killing  E.  E.  McCue  the  defendant 
was  convicted  of  manslaughter  and  appealed. 

Bevebsed  and  Bemandbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Errett  Hicks,  Mr.  John  L.  Rand  and  Messrs. 
Wmter  (&  Maguire,  with  oral  arguments  by  Mr.  John 
P.  Winter  and  Mr.  Robert  Maguire. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  James  A.  Fee,  Mr.  George  M.  Brown,  Attorney 
General,  and  Mr.  Phillip  Ashford,  District  Attorney, 
with  oral  arguments  by  Mr.  Fee  and  Mr.  Brown. 

BXJENETT,  J.— Substantially  the  facts  disclosed  by 
the  evidence  are  these :  The  defendant  is  a  man  about 
thirty^  years  of  age,  weighing  about  one  hundred  and 
eighteen  pounds.  He  had  ridden  on  the  range  after 
stock  since  he  was  a  small  boy,  and  had  been  dragged 
by  a  horse,  injuring  him  severely  and  breaking  his 
ribs.  His  arm  had  been  broken  and  one  of  his  legs 
had  been  fractured  in  two  places.  The  deceased  Mc- 
Cue was  a  man  described  in  the  testimony  as  weigh- 
ing about  two  hundred  pounds,  well  formed  and  mus- 
cular. The  defendant  attended  to  business  for  his 
father,  who  was  a  stock-raiser  and  owned  the  prem- 
ises where  the  homicide  occurred.  It  was  known  as 
the  Johnson  ranch  and  had  been  leased  to  a  man 
named  Stubblefield,  who  had  assigned  the  lease  or 
sublet  the  same  to  McCue.  Contending  that  the  ten- 
ant's transfer  was  void,  the  senior  Bader  had  been 
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endeavoring  to  get  McCue  oflf  the  place  and  had  caused 
•  the  defendant  to  serve  upon  him  a  notice  to  quit.  No 
litigation  on  the  subject  is  revealed  by  the  testimony. 
In  addition  to  this  there  was  an  unsettled  account  be- 
tween McCue  and  Rader  respecting  the  use  and  occu- 
pation of  the  Johnson  place  and  some  witnesses  say 
that  McCue  admitted  owing  a  balance  to  Rader,  which 
he  promised  to  pay,  without  admitting  any  certain 
amount.  Some  time  in  the  autumn  of  1917  he  had 
vacated  the  Johnson  place  and  taken  up  his  residence 
in  Malheur  County.  On  his  way,  the  defendant 
sought  to  collect  the  balance  from  him  and  he  prom- 
ised to  pay  when  he  returned.  He  came  back  in  Feb- 
ruary, 1918,  and  brought  with  him  sopae  horses  to 
which  he  intended  to  feed  some  hay  left  on  the  John- 
son place.  ' 

On  the  day  of  the  homicide  the  defendant  was 
at  what  is  known  as  the  Wright  place,  some  distance 
northerly  from  the  scene  of  the  tragedy.  A  neighbor, 
Mr.  Hale,  came  along  on  his  way  to  the  town  of  Long 
Creek,  which  wae  still  farther  south  than  the  Johnson 
place,  and  asked  the  defendant  to  accompany  him  to 
Long  Creek,  to  which  the  defendant  assented.  The 
latter  took  with  him  an  automatic  pistol  in  the  pocket 
of  his  chaps,  also  a  rifle  which  he  carried  in  a  scab- 
'  bard  attached  to  his  saddle.  Both  Hale  and  the  de- 
fendant traveled  on  horseback.  Before  he  reached 
the  Johnson  place  the  defendant  dismounted,  took  the 
rifle  from  its  scabbard  and  carried  it  across  the  saddle 
in  front  of  him  after  remounting.  He  explains  this 
change  of  its  position  by  saying  that  he  was  afraid 
of  one  Guy  Lunceford,  who  was  in  the  immediate 
vicinity  and  with  whom  he  had  had  some  trouble  be- 
fore.   He  explains  carrying  both  firearms  by  saying 
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that  it  had  been  His  habit  for  several  years  while  rid- 
ing in  the  livestock  business  and  that  it  was  customary 
among  range  riders  in  that  country  to  carry. firearms 
for  the  purpose  of  shooting  wolves  and  other  preda- 
tory animals,  and  that  he  had  been  riding  after  stock 
within  the  previous  day  or  two. 

On  arriving  at  the  house  on  the  Johnson  place,  a 
one-room  cabin  described  as  being  fourteen  by  six- 
teen feet  in  dimensions,  he  said  to  Hale  in  substance 
that  he  wanted  to  see  McCue  for  a  moment,  and  went 
into  the  house,  carrying  the  rifle  on  his  arm.  After  a 
few  minutes  he  reappeared  at  the  door  and  invited 
Hale  to  dismount  and  come  in  to  warm  himself,  as 
the  day  was  very  cold.  Hale  went  in  and  found  the 
defendant  with  his  rifle  still  on  his  arm,  and  rolling  a 
cigarette.  After  having  been  introduced  to  McCue, 
the  conversation  proceeded  upon  indifferent  subjects, 
without  any  appearance  of  anger,  until  Eader  asked 
McCue,  **What  are  we  going  to  do  about  this  busi- 
nefesT^'  and  the  latter  answered,  *'I  ain't  going  to  do 
a  damn  thing  about  it,^'  took  up  a  pan  that  was  on  the 
stove  and  slammed  it  on  a  bench.  At  this  point  Hale, 
apprehending  trouble,  left  the  cabin  and  mounted  his 
horse.  Soon  afterward  he  heard  considerable  noise 
as  of  a  struggle  in  the  house,  and  the  defendant  called 
to  him  for  help.  Hale  at  once  dismounted,  re-entered 
the  house  and  found  that  McCue  had  the  defendant 
prostrate  on  the  floor,  face  downward,  and  was 
''churning''  his  head  upon  the  floor.  Hale  intervened 
by  telling  McCue  to  let  him  have  Rader  and  he  would 
take  him  away.  He  says  in  substance  that  he  was 
compelled  to  lift  Rader  from  the  floor,  grasp  him 
under  one  arm  and  place  the  other  over  his  shoulder 
and  that  he  had  dragged  him  around  and  while  he  was 
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in  a  half  reclining  position  in  Hale's  arms  they 
reached  the  door,  when  McCue  made  a  dive  at  Rader 
and  either  struck  at  him  or  grabbed  at  him,  saying, 
''You  son-of-a-bitch,  I  will  learn  you  something  1  '* 
At  this  juncture  Eader,  who  had  said  nothing  nor 
made  any  demonstration  since  Hale  re-entered  the 
house,  fired  his  pistol  twice  in  quick  succession. 
These  shots  took  effect  in  the  abdomen  of  McCue. 
Hale  found  the  rifle  lying  on  the  floor.  It  was  not 
fired  during  the  melee.  Hale  released  Rader  at  the 
discharge  of  the  pistol  and  started  in  pursuit  of  their 
saddle-horses,  which  had  run  away.  On  his  return  he 
found  McCue  lying  on  the  bed  in  the  southeast  comer 
of  the  room.  The  dying  declaration  of  McCue  indi- 
cates that  he  went  outside  of  the  house  and  returned  at 
once  to  his  bed.  In  this  he  is  corroborated  by  the 
defendant. 

The  defendant's  narration  of  the  affray  is  to  the 
effect  that  when  he  went  into  the  house  to  see  McCue 
there  was  no  ill  feeling  manifested  and  nothing  hos- 
tile occurred  until  he  asked  McCue  what  he  was  going 
to  do  about  the  business  and  the  latter  replied  fife 
stated.  He  says  that  he  had  set  his  rifle  down  by 'a 
small  cupboard  in  the  comer  and  was  looking  out  of 
the  west  window  when  suddenly,  without  warning, 
McCue  leaped  upon  him  and  struck  him  several  severe 
blows,  rendering  him  at  least  partially  unconscious; 
that  he  was  engaged  in  beating  him  when  Rader  called 
to  Hale  for  help,  and  that  it  was  not  until  McCue  had 
renewed  the  attack  upon  him  while  he  was  still  in 
Hale's  arms  that  he  fired,  taking  the  pistol  from  his 
pocket.  Rader  and  Hale  immediately  procured  help 
and  summoned  a  surgeon,  who  operated  upon  the  de- 
cedent, but  the  latter  died  the  following  day. 
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The  dying  declaration  of  the  decedent  is  the  only 
other  evidence  about  the  details  of  the  fatal  affray. 
As  narrated  by  the  surgeon,  McCue  said: 

**  *  Fritz  [meaning  the  defendant]  came  in  here 
hunting  trouble,  with  his  gun  and  I  knocked  him  down 
trying  to  get  his  gun  away  from  him. '  Mr.  Hale  came 
in — ^first — ^I  think  he  said  Hale — he  said  that — *Hale 
was  going  to  take  him  out  so  he  wouldn't  bother  me.* 
Fritz  began  shooting,  twice  in  the  house  and  two  or 
three  times  outside,  he  didn  't  remember,  McCue  didn  't 
remember  just  how  many  timies  he  shot  outside.  *  He 
knocked  me  down  and  then  I  think  there  was  two 
shots.  *  One  shot  outside  knocked  him  down,  and  then 
he  shot  him  through  the  head  and  arm.  I  don't  re- 
member just  the  exact  words,  but  that  is  as  near  as  I 
can  remember.'' 

Another  witness,  Charles  Lunceford,  attributes 
these  words  to  McCue  in  his  dying  declaration : 

**He  came  in  and  started  trouble.  I  saw  he  was 
going  to  use  his  gun,  and  I  hit  him  and  knocked  him 
down  and  got  his  gun  away  from  him,  and  would  have 
got  his  pistol  away  and  made  it  all  right,  but  the  other 
fellow  came  in  [and  had  reference  to  Hale],  and  said 
he  would  take  care  of  him,  and  h^  took  him  and 
started  out  with  him,  and  he  shot  me  twice  in  the 
stomach,  and  I'  started  towards  him,  and  outside  I 
fell,  and  he  shot  me  in  the  head  and  arm  after  I  was 
down. ' ' 

George  Baird  and  Norman  Caverhill  give  substan- 
tially the  same  account  of  the  declaration. 

In  addition  to  the  wounds  in  the  abdomen  there 
was  another  in  McCue 's  right  arm,  and  a  fourth 
through  the  head  from  temple  to  temple.  Eader's 
account  of  the  wound  in  the  head  and  arm  is  substan- 
tially that  when  Hale  fled  at  the  beginning  of  the 
shooting,  the  defendant  found  himself  lying  on  a  little 
platform  in  front  of  the  door,  with  McCue  bending 
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over  him,  whereupon  he  shot  upwards  from  his  recum- 
bent position,  inflicting  the  wounds  as  stated  and  that 
McCue  turned  around  and  walked  away  from  the 
house  and  called  for  help,  when  Eader  told  him  he 
would  help  him  if  he  would  quit,  whereupon  McCue 
returned  to  the  house  and  laid  himself  on  the  bed. 

On  behalf  of  the  defendant,  S.  J.  Cardwell  testified 
to  meeting  the  decedent  driving  the  horses  on  his  re- 
turn from  Malheur  County,  and  further  gave  evidence 
as  follows: 

**Q.  You  may  state,  Mr.  Cardwell,  what  that  con- 
versation that  you  had  with  him  at  that  time  was. 

**A.  Well,  perhaps  I  couldn't  state  it  all,  but  then 
I  could  state  a  good  part  of  it,  anyway.  When  we 
met  we  passed  the  time  of  day  and  I  says,  *You  are 
going  back,  are  youT'  *Yes,'  he  said,  he  was  coming 
back,  and  he  said  he  was  coming  back  over  to  feed 
out  his  hay  if  it  wasn't  destroyed.  I  asked  him  if 
he  had  any  pasture  and  he  said  no,  that  the  fence  was 
all  down,  and  I  asked  him  if  he  wasn't  afraid  to  go 
back  down  there  that  way — ^I  don't  remember  whether 
I  said,  with  his  horses,  or  just  asked  him  if  he  was 
afraid  to  go  back  down  there  that  way.  He  said  no, 
that  he  had  come  back  to  fight  them  sons-of -bitches 
the  rub,  and  he  said — ^I  don't  know  just  exactly — ^I 
think  he  said  there  had  been  one  little  gun  play  made, 
and  he  said  the  trouble  of  it  was  that— he  didn't  say 
Fritz — ^he  said  that  he  always  brought  some  son-of-a- 
bitch  with  him  when  he  came. 

'  **Q.  Did  he  say  anything  about  making  the  smoke 
fly? 

**A.  Yes,  sir. 

**Q.  What  did  he  say  about  that! 

**A.  He  said  there  had  been  one  little  gun  play 
made,  and  the  trouble  of  it  was  he  always  brought 
some  son-of-a-bitch  with  him.  He  said  that  he  came 
up  one  day,  Fritz  did,  with  a  pistol  around  his  waist 
and  one  on  the  horn  of  the  saddle,  and  he  said  they  had 
quite  a  set-to.    He  said  he  reminded  him  of  a  gun  that 
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he  had,  in  their  talk,  he  said  he  had  an  envelope  that 
he  had  laid  down  or  lost  it — I  think  he  said  laid  down 
— at  the  farthest  end  of  the  stack — I  don't  know 
where  the  stack  was  at  or  anything.  It  had  some 
figures  on  it,  and  he  said  that  Fritz  put  the  spurs  to 
his  horse  when  he  started  after  that.  I  asked  him 
which  way  he  went,  from  him  or  towards  him.  He 
said,  not  either,  he  said  he  went  kind  of  sideways — 
or  angling — I  don't  know  his  words  exactly;  one  or 
the  other.  He  says,  'The  next  gun  play  that  is  made, 
the  smoke  is  going  to  fly.'  That  is  about  the  words 
that  he  said. 

*'Q.  He  referred  to  whom  when  he  referred  to  them 
as  '  sons-of -bitches '  t 

''A.  He  didn't  say  who,  only  in  his  words,  I  remem- 
ber him  speaking  of  Fritz ;  he  said  Fritz  was  a  harder 
man  to  get  along  with  than  George,  in  some  speech, 
some  part  of  his  speech  there." 

A.  T.  Meyer  narrates  a  conversation  with  McCue 
as  follows: 

*  *  I  told  him  that  I  heard  Mr.  Rader  tell  Fritz  to  go 
down  and  tell  him  that  he  didn't  want  him  on  the 
place.  He  says,  *Well,  if  he  ever  bothers  me  he  will 
get  hurt,'  in  a  very  menacing  manner." 

J.  A.  Steach  stated  as  a  witness  that  on  his  return 
from  Malheur  County  McCue  had  a  conversation  with 
him  which  the  witness  reports  as  follows : 

**Then  he  spoke  about  coming  back,  and  I  under- 
stood him  to  say  that  the  hay  was  undivided,  and  he 
said  that  he  was  out  at  the  place  and  that  old  George 
Rader — that  is  the  words  he  used — ^had  cussed  and 
abused  him  out  at  the  threshing-machine  in  the  field 
and  he  had  stood  that  abuse,  but  he  said  he  wouldn't 
stand  any  more,  and  he  said,  if  Fritz  Rader  came  onto 
that  place  he  would  kill  him. ' ' 

Another  witness,  Paul  Barr,  speaking  of  McCue, 
testified  thus : 
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**Well,  sir,  lie  said  if  Fritz  Eader  tried  to  drive 
them  horses  out  of  there  it  would  be  the  last  time  he 
would  ever  drive  horses.** 

It  does  not  appear  that  any  of  these  threats  imputed 
to  McCue  were  ever  communicated  to  the  defendant. 

It  is  assigned  as  error  that  Charles  Lunceford  was 
permitted  to  testify  that  he  talked  with  the  defendant 
just  prior  to  the  latter 's  arrival  at  the  Johnson  place 
and  negotiated  with  him  to  buy  the  grass  on  that  ranch 
and  that  the  defendant  first  refused  but  finally  said 
he  could  have  it  for  $250.  The  defendant  also  com- 
plains of  a  ruling  of  the  court  allowing  an  attorney  to 
testify  that  he  had  advised  McCue  that  he  had  a  right 
to  remain  on  the  Johnson  place  under  the  transfer 
from  Stubblefield.  Another  ruling  which  the  defend- 
ant attacks  is  the  admission  of  testimony  that  the  next 
day  after  the  homicide  the  defendant  had  stated  he 
would  not  permit  any  deputy  sheriff  to  take  him  and 
would  not  allow  any  John  Carter  to  be  fooling  around 
him,  and,  further,  that  he  was  not  afraid  of  the  law. 

Mrs.  Meyer,  the  defendant's  sister,  was  called  as  a 
witness  for  the  defense  to  impeach  the  attending  sur- 
geon by  relating  a  statement  made  by  him  contrary  to 
his  testimony  at  the  trial.  On  cross-examination  she 
admitted  that  she  was  considerably  interested  in  the 
case  because  it  was  that  of  her  brother  and  that  she 
had  been  trying  to  get  witnesses  to  tell  the  truth. 
The  prosecution  then  offered  a  letter  written  by  her 
under  date  of  May  18,  1918,  addressed  to  Mr.  E. 
Barr,  importuning  him  to  come  out  with  a  statement 
and  confession  on  behalf  of  her  brother.  After  some 
language  urging  him  in  that  line,  the  letter  contains 
this  statement: 

**If  you  will  do  this,  the  whole  country  will  applaud 
you  and  you  can  give  yourself  a  higher  standing  tl\an 
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you  have  ever  had  before,  and  I  will  say  further  you 
will  be  financially  placed  above  want." 

Among  others,  the  court  gave  to  the  jury  the  follow- 
ing instructions: 

**  Before  a  person  is  justified  under  the  law  of  self- 
defense  in  taking  the  life  of  another,  it  must  appear, 
first,  that  the  danger  is  actually  or  apparently  immi- 
nent ;  and  by  inmiinent  danger  is  meant  an  immediate 
danger,  one  that  must  be  instantly  met  and  which  can- 
not be  avoided  by  reasonable  efforts  to  prevent  it; 
and  second,  the  danger  must  be  such  that  the  defend- 
ant believes  and  has  good  reason  to  believe  that  he  is 
in  danger  of  losing  his  life  or  of  great  bodily  harm; 
the  danger  must  be  that  of  a  threatened  felony. 
Third,  he  must  use  only  such  force  as  must  be  neces- 
sary, or  honestly  appear  to  him  to  be  necessary  at  the 
time,  to  protect  himself  from  such  imminent  danger. 

*'By  *  great  bodily  harm'  is  meant  more  than  a  mere 
injury  by  the  fist,  such  as  is  likely  to  occur  in  an  or- 
dinary assault  and  battery.  The  injury  apprehended 
must  be  more  severe  and  serious  than  that  usually  in- 
flicted in  an  ordinary  fight  with  the  fists,  without 
weapons.  Fear  of  a  slight  injury  is  not  suflScient. 
Nor  will  a  mere  assault,  not  felonious,  furnish  an  ex- 
cuse for  the  taking  of  life.  If  the  intention  of  the 
assailant  is  only  to  commit  a  trespass  or  simple  beat- 
ing, it  will  not  justify  his  killing.  But  you  may  con- 
sider the  relative  size  and  strength  of  the  parties  and 
the  ferocity  of  the  attack  in  determining  whether  the 
intended  beating,  if  any,  was  of  such  a  character  as  to 
endanger  life  or  limb,  and  if  so,  it  will  then  be  feloni- 
ous and  the  assaulted  person  is  justified  in  taking  the 
life  of  his  assailant,  if  necessary,  to  preserve  his  own 
person  or  to  protect  him  from  such  felonious  beating. 

'* Indirect  evidence  is  of  two  kinds:  inference  and 
presumption.  vAn  inference  is  the  deduction  which 
the  reason  of  the  jury  makes  from  the  facts  proved, 
without  an  express  direction  of  law  to  that  effect,  and 
it  may  be  founded  on  a  fact  legally  proved,  or  on  such 
a  deduction  from  that  fact  as  is  warranted  by  a  con- 
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sideration  of  the  usual  propensities  or  passions  of 
man,  the  particular  propensities  or  passions  of  the 
person  whose  act  is  in  question,  the  course  of  business, 
or  the  course  of  nature. ' ' 

The  trial  judge  refused,  among  others,  the  follow- 
ing instructions  requested  by  the  defendant : 

''If  you  find  from  the  evidence  that  E.  E.  McCue, 
previous  to  the  time  he  was  shot,  had  made  threats  to 
kill  the  defendant  or  do  bim  bodily  harm,  you  have  the 
right  to  take  this  into  consideration,  who  was  the 
aggressor. 

**  There  has  been  some  testimony  in  this  case  tend- 
ing to  show  previous  threats  made  by  the  deceased 
that  were  not  communicated  to  the  defendant.  I  in- 
struct you  that  such  threats,  if  you  find  there  were 
any,  should  be  considered  by  you  in  determining  the 
feeling  and  intent  of  the  deceased  toward  the  defend- 
ant at  the  time  of  the  encounter  and  as  a  circumstance 
to  be  considered  by  you  as  to  whether  or  not  the  de- 
ceased so  acted  at  the  time  of  the  shooting  as  to  in- 
duce in  the  mind  of  the  defendant  an  honest  belief 
that  the  said  E.  E.  McCue  intended  to  kill  him  or  do 
him  great  bodily  harm. 

**I  instruct  you  that  when  a  man  is  where  he  has 
a  right  to  be,  retreat  is  not  necessary,  and  he  is  not 
bound  to  retreat  until  his  back  is  at  the  wall,  as  is 
the  old  saying,  but  he  may  stand  his  ground  and  repel 
the  attack  and  meet  force  with  force  if  necessary,  even 
to  the  extent  of  taking  the  life  of  his  adversary.** 

1.  The  matter  about  Lunceford's  endeavor  to  buy 
the  pasture  and  the  attorney's  advice  to  McCue  about 
the  validity  of  his  tenure  of  the  place  were  collateral 
matters  which  should  have  been  avoided,  as  they 
neither  add  to  nor  take  from  the  guilt  of  the  defend- 
ant. There  is  nothing  in  the  evidence  to  indicate  that 
the  defendant  attempted  to  dispossess  the  deceased 
of  the  premises  at  the  time  of  the  homicide.  If  the 
deceased  had  been  a  defendant  who  had  slain  the  pres- 
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ent  defendant  while  the  latter  was  endeavoring  to 
eject  him  from  the  land,  he  might  have  shown  that  he 
was  rightfully  there  and  had  reason  to  believe  in  the 
justice  of  his  possession,  as  tending  to  show  that  he 
was  defending  his  property,  but  the  converse  is  not 
necessarily  true. 

2.  In  principle,  the  testimony  about  the  defendant's 
saying  the  next  day  that  he  would  not  permit  a  deputy 
sheriff  to  take  him,  etc.,  is  governed  by  State  v. 
Meyers,  57  Or.  50  (110  Pac.  407,  33  L.  R.  A.  (N.  S.) 
143).  In  that  instance  the  defendant  had  killed  a 
police  oflficer  while  the  latter  had  him  under  arrest 
and  in  the  nature  of  relating  a  previous  threat  made 
by  the  defendant,  a  witness  was  allowed  to  say,  **He 
said,  'If  they  arrested  me  like  that  fellow  was  ar- 
rested, I  would  shoot  them,'  ''  alluding  to  the  arrest 
of  another  party  that  had  been  made  previously.  The 
court  said: 

**It  was  a  casual  remark  made  several  months  be- 
fore, and  evidently  did  not  refer  to  deceased.  Nor 
was  it  shown  to  have  referred  to  policemen  or  arrest- 
ing officers  as  a  class.  The  evidence  was  too  remote 
to  have  any  legitimate  bearing  upon  the  case  at  bar. 
•  *  The  admission  of  this  testimony  was  highly  pre- 
judicial to  defendant,  and  was  reversible  error.'' 

If  in  the  Meyers  case  it  was  prejudicial  to  the  de- 
fendant to  admit  a  statement  of  the  kind,  not  alluding 
to  the  deceased  in  person  or  as  a  member  of  a  class, 
although  made  before  the  homicide,  much  more  is  it 
prejudicial  in  the  present  case  to  allow  such  a  state- 
ment, manifestly  not  alluding  to  the  decedent  and 
made  after  the  homicide. 

3.  It  was  also  error  to  admit  the  letter  written  by 
the  defendant's  sister  to  Barr.  There  is  nothing  in 
the  language  of  the  letter  indicating  that  it  referred 
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to  the  present  case  or  that  Barr  was  expected  to  tes- 
tify in  this  litigation.  She  had  admitted  her  interest 
and  explained  the  reason.  Moreover,  there  is  not  a 
syllable  of  testimony  indicating  that  the  defendant 
knew  about  the  letter  or  authojized  his  sister  to  write 
it.  In  People  v.  Dixon,  94  Cal  255  (29  Pac.  504),  it 
was  set  down  as  harmful  to  the  defendant  to  allow  a 
witness  to  testify  to  acts  and  declarations  of  third 
parties  in  the  absence  of  the  defendant  and  unauthor- 
ized by  him  in  attempting  to  influence  the  witness  to 
leave  the  country  so  as  to  avoid  testifying  in  the  case. 
In  State  v.  Day,  22  Or.  160  (29  Pac.  352),  it  was  held 
that: 

''Before  evidence  can  be  received  against  a  defend- 
ant in  a  criminal  prosecution,  of  attempts  to  bribe  or 
intimidate  a  witness  for  the  state,  the  defendant  must 
be  shown  to  have  authorized  such  attempts  or  be  con- 
nected therewith.'* 

4.  See,  also:  Brighton  v.  MUes,  151  Ala.  479  (44 
South.  394) ;  Owens  v.  State,  74  Ala.  401;  Ashcraft  v. 
Commomveaith,  24  Ky.  Law  Rep.  488  (68  S.  W.  847) ; 
State  V.  Robinson,  37  La.  Ann.  673 ;  Commonwealth  v. 
,  Bobbins,  3  Pick.  (Mass.)  63;  People  v.  Long,  144  Mich. 
585  (108  N.  W.  91) ;  State  v.  Jaeger,  66  Mo.  173.  Un- 
der these  authorities  it  was  plainly  prejudicial  to  the 
defendant  even  if  the  letter  related  to  the  present 
case,  to  allow  the  jury  to  hear  the  unauthorized  state- 
ments of  the  sister  to  the  effect  that  the  action  of 
Barr  in  behalf  of  her  brother  would  place  him  finan- 
cially above  want. 

More  important  are  the  alleged  errors  respecting 
the  instructions  given  by  the  court  on  the  subject  of 
self-defense.  In  the  first  of  the  directions  to  the  jury 
on  that  subject  which  have  been  quoted,  the  court 
charged  the  jurj^  that  the  danger  apprehended  by  the 
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defendant  and  which  he  resisted,  **must  be  that  of  a 
threatened  felony/'  It  is  believed  that  the  true  rule 
on  this  subject  is  that  an  individual  has  the  right  to 
defend  himself  against  any  unlawful  force,  using  only 
such  opposing  force  as  may  be  reasonably  necessary 
to  repel  the  attack  upon  himself;  that  he  is  entitled 
to  act  not  only  against  real,  imminent  danger  of  harm 
to  himself  at  the  hands  of  an  assailant,  but  that  also 
he  has  a  right  to  resist  what  reasonably  appears  to 
him,  acting  as  a  reasonable  man  under  all  the  circum- 
stances, to  be  a  present  threatened  danger,  although 
as  the  event  may  prove,  the  danger  may  not  in  fact 
be  actual,  and  finally  that  the  killing  of  an  assailant 
-will  not  be  justifiable  unless,  judging  of  the  situation 
from  the  standpoint  of  a  reasonable  man  imder  all 
the  circumstances  surrounding  the  defendant  at  the 
time,  he  has  reasonable  cause  to  believe  himself  to  be 
in  imminent  danger  of  death  or  great  bodily  harm  at 
the  hands  of  his  assailant.  In  State  v.  Sloan,  22 
Mont.  293  (56  Pac.  364),  the  defendant  and  his  wife 
had  separated.  Her  father,  described  as  being  heav- 
ier and  larger  in  every  way  than  the  defendant,  who 
was  a  small  man,  met  the  defendant  and  after  some 
conversation  in  the  way  of  demanding  the  wife's 
clothes  and  the  defendant's  refusal  to  give  them  up, 
the  father-in-law  struck  the  defendant  in  the  face  with 
his  fist,  breaking  the  skin  of  his  nose,  causing  the  nose 
to  bleed,  got  him  around  the  neck  with  one  arm  and 
continued  beating  him  in  the  face.  The  struggle  went 
on  for  a  few  moments,  the  decedent  maintaining  his 
advantage.  Thereupon  the  defendant  drew  his  revol- 
ver, which  the  deceased  caught,  but  it  was  discharged, 
inflicting  upon  the  decedent  a  fatal  wound,  from  which 
he  died  in  about  three  hours.  The  trial  court  in- 
structed the  jury  as  follows: 
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**In  order  to  justify  the  assault,  and  to  slay  an  as- 
sailant, within  the  meaning  of  these  instructions,  there 
must  be  an  apparent  design  on  the  part  of  such  assail- 
ant to  either  take  the  life  of  the  person  assailed,  or 
the  infliction  of  some  great  bodily  injury,  amounting 
to  a  felony  if  carried  out;  and,  in  addition  thereto, 
there  must  be  imminent  danger  of  such  design  being 
accomplished. '  * 

Reversing  the  case  and  commenting  upon  this  in- 
struction, the  Supreme  Court  said: 

**The  right  of  one  assaulted  to  kill  his  assailant  in 
self-defense  should  not  be  limited  by  his  ability  to  dis- 
tinguish between  felonies  and  misdemeanors.  He 
must  be  guided  by  a  reasonable  apprehension  of  death 
or  great  bodily  harm.  And  the  fear  or  apprehension 
of  this  latter  from  an  unlawful  beating  at  the  hands 
of  the  assailant  may  be  sufficient  when  the  assault  is 
lacking  in  some  of  the  elements  of  felony'':  See,  also, 
Ritchey  v.  People,  23  Colo.  314  (47  Pac.  272,  384); 
McKinney  v.  Commonwealth  (Ky.),  82  S.  W.  263; 
State  V.  Robinson,  143  La.  543  (78  South.  933). 

In  Rogers  v.  State,  60  Ark.  76  (29  S.  W.  894,  46 
Am.  St.  Rep.  154,  31  L.  R.  A.  465),  there  was  evidence 
tending  to  show  that  the  decedent  was  the  aggressor 
and,  being  a  large,  powerful  man,  he  struck  the  de- 
fendant a  violent  blow  with  his  fist  and  was  about  to 
throw  him  down  when  the  first  shot  was  fired.  In 
commenting  upon  the  phrase,  ** great  bodily  harm," 
the  trial  judge  stated  that  its  meaning  was  **a  felony 
committed  on  the  person."  The  Supreme  Court  of 
Arkansas,  speaking  by  Mr.  Justice  Riddick,  said : 

''It  means  a  'great  bodily  injury'  as  distinguished 
from  one  that  is  slight  or  moderate,  such  as  would 
ordinarily  be  an  assault  and  battery  with  the  hand  or 
fist  without  a  weapon.  To  put  one  in  danger  of  great 
bodily  injury  from  an  assault  something  more  than 
an  attack  with  the  hand  or  fist  would  usually  be  re- 
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quired,  and  it  would  rarely  happen  that  one  might 
lawfully  take  the  life  of  another  to  avoid  an  assault 
with  the  fist  only.  But  cases  might  he  supposed  when 
it  would  be  justifiable  to  do  so;  for  an  assault  and 
battery  by  a  powerful  man  with  his  fist  upon  a  weak 
one  might  be  carried  to  such  an  extreme  severity  as 
to  produce  great  bodily  injury  and  yet  be  unaccom- 
panied by  such  circumstances  as  to  make  it  a  felony. 
One  who  intentionally  commits  a  great  bodily  injury 
upon  the  person  of  another  may  or  may  not  be  guilty 
of  a  felony,  depending  upon  the  circumstances;  but, 
as  such  an  injury  may,  under  some  circumstances,  be 
committed,  and  still  the  offender  not  be  guilty  of  a  fel- 
ony, it  is  therefore  not  accurate  to  define  'great  bodily 
injury'  as  'a  felony  committed  on  the  person.'  What 
constitutes  a  great  bodily  injury  and  whether  the  cir- 
cumstances in  any  case  are  such  as  to  justify  one  in 
believing  that  such  an  injury  is  about  to  be  committed 
upon  him,  and  in  defending  himself  against  it,  are 
matters  which  must  be  left,  to  a  great  extent,  to  the 
judgment  of  the  jury.'' 

In  State  v.  Keasling,  74  Iowa,  528  (38  N.  W.  397), 
the  jury  had  been  directed  respecting  self-defense 
that: 

**  Under  it  the  right  to  take  life  or  to  resort  to  the 
use  of  a  deadly  weapon  in  the  resistance  of  an  assault 
is  made  to  depend  upon  whether  the  assault  is  •  • 
felonious  and  the  danger  actual  and  urgent." 

This  was  held  to  be  erroneous.  In  State  v.  Clark, 
134  N.  C.  698  (47  S.  E.  36),  the  trial  court  had  added 
to  the  defendant's  requested  charge  the  proviso  that 
the  assault  made  upon  the  defendant  was  felonious  or 
with  felonious  intent.  The  court,  holding  this  to  be 
error,  said: 

*  *  But  the  addition  to  the  defendant 's  prayer  for  in- 
structions was  in  itself  erroneous.  It  was  not  neces- 
sary that  the  assault  upon  the  defendant  should  have 
been  felonious  or  committed  with  a  felonious  intent." 
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State  V.  Bowling,  3  Tenn.  Cas.  110,  is  one  the  facts 
of  i?*:hich  are  almost  identical  with  the  one'  at  bar. 
The  court  said : 

*  *  The  means  by  which  the  great  bodily  violence  is 
being  threatened  or  inflicted,  whether  by  the  nse  or 
threatened  nse  of  weapons  or  by  the  overpowering 
strength  of  a  stronger  man,  can  la^ake  no  difference; 
it  is  the  fact  of  such  violence,  real  and  threatened,  that 
gives  the  right  of  self-defense.  Where  such  fact  of 
real  violence  is  found,  and  the  party  certainly  exposed 
to  it,  or  honestly  believes  himself  .so,  then  the  right 
to  defend  against  it  is  an  essential  element  of  every 
free  man  involved  in  the  proposition  that  every  man 
is  entitled  to  enjoy  life  and  liberty.*' 

The  court  in  reversing  and  remanding  the  case  said : 

**The  fact  that  the  verdict  of  the  jury  rebuts  the 
idea  of  malice,  and  the  proof  leads  to  the  same  con- 
clusion, leaves  the  case  to  stand  solely  upon  the  rights 
of  the  party  to  kill  to  prevent  actual  violence  of  the 
severest  character  short  of  death,  when  inflicted  by 
the  blows  of  >a  fearful  adversary  whose  strength  he 
was  unable  to  resist  in  a  struggle.  We  cannot  say  he 
was  criminal  in  freeing  himself  from  such  violence  by 
the  only  means  in  his  reach.  *' 

In  State  v.  Bartlett,  170  Mo.  658  (71  S.  W.  148,  59 

L.  B.  A.  756),  the  decedent,  who  was  greatly  superior 
in  strength  to  the  defendant,  undertook  to  whip  him 
publicly.  After  commenting  upon  the  precedents  on 
self-defense,  the  court,  speaking  by  Mr.  Justice  Sheb- 
wooD,  used  this  language: 

**But  nothing  above  asserted  is  intended  to  convey 
the  idea  that  one  man,  because  he  is  the  physical  in- 
ferior of  another,  from  whatever  cause  such  inferior- 
ity may  arise,  is,  because  of  such  inferiority,  bound  to 
submit  to  a  public  horse-whipping.  We  hold  it  a 
necessary  self-defense  to  resist,  resent  and  prevent 
such  humiliating  indignity, — such  a  violation  of  the 
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sacredness  of  one's  person, — and  that  if  nature  has 
not  provided  the  means  for  such  resistance,  art  may ; 
in  short,  a  weapon  may  be  used  to  effect  the  unavoid- 
able necessity/' 

In  State  v.  Gray,  43  Or.  446  (74  Pac.  927),  the  de- 
fendant was  going  along  the  county  road  adjoining 
the  premises  of  the  decedent.  The  latter  hailed  him 
and  after  a  quarrel  had  ensued  jumped  over  the  fence, 
removed  his  coat  and  advanced  toward  the  defendant 
in  a  menacing  attitude,  with  threats  to  take  away  from 
the  defendant  a  pistol  which  he  had  drawn  and  beat 
out  his  brains  with  it.  In  the  scuffl'e  which  took  place 
the  pistol  was  discharged,  inflicting  a  fatal  wound. 
The  decedent  was  much  the  superior  of  the  defendant 
in  physical  strength,  but  had  no  weapon.  The  court 
instructed  the  jury  as  follows: 

**But  such  right  of  self-defense  as  will  justify  the 
taking  of  the  life  of  the  assailant  can  only  be  exer- 
cised to  defend  his  life  or  defend  his  person  from 
great  bodily  harm.  But  danger  of  a  battery  alone 
will  not  be  sufficient  to  justify  taking  the  life  of  his 
assailant.'* 

The  trial  court  refused  to  give  the  following  instruc- 
tion requested  by  the  defendant: 

*'It  is  not  necessary  that  the  assault  made  by  the 
deceased  at  the  time  upon  the  defendant  Wilson  Gray, 
if  you  find  that  an  assault  was  made,  should  have  been 
made  with  a  deadly  weapon.  An  assault  with  the  fist 
alone,  if  there  was  an  apparent  purpose  and  the  abil- 
ity to  inflict  death  or  serious  bo(fily  injury  by  the 
deceased  upon  the  defendant,  Wilson  Gray,  is  suffi- 
cient to  justify  the  killing  in  self-defense,  if  the  de- 
fendant Wilson  Gray,  at  the  time  he  shot  and  killed 
the  deceased,  had  reason  to  believe,  and  did  believe, 
that  he  was  in  imminent  danger  of  death  or  great 
bodily  harm  at  the  hands  of  the  deceased/' 
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This  court,  speaking  by  Mr.  Justice  Wolvebton, 
held  that  it  was  error  to  refuse  the  requested  instruc- 
tion, and  tunong  other  things  said : 

* '  Retreat  or  avoidance  of  further  conflict  to  prevent 
the  taking  of  human  life  is  only  required  where  the 
assault  is  not  accompanied  with  imminent  danger  to 
life  or  great  bodily  injury,  real  or  apparent.  Where, 
however,  the  assault  is  attended  with  such  demon- 
stration, and  the  present  ability  to  execute  it,  whether 
the  assailant  is  armed  with  a  deadly  weapon  or  not, 
as  to  indicate  to  the  assailed,  acting  reasonably  upon 
appearances,  that  he  is  in  imminent  danger  of  being 
beaten  and  maltreated,  and  probably  disfigured  or 
maimed,  or  his  life  imperiled,  he  has  a  right  to  with- 
stand the  assault,  even  to  the  taking  of  the  life  of  the 
aggressor. 

*'No  person  has  a  right  to  advance  into  a  \public 
highway  and  administer  a  merciless  castigation  upon 
his  neighbor  who  is  lawfully  there;  nor  does  the  law 
require  thaj;  a  person,  when  so  assailed,  shall  stop  to 
inquire  to  what  extreme  his  aggressor  will  push  the 
attack,  but  may  act  at  once  upon  appearances,  and  re- 
sist it  with  such  force  as  will  effectually  repel  it.  A 
strong,  powerful  man,  with  his  fists  alone  is  capable 
of  visiting  great  physical  injury  upon  his  victim  much 
his  inferior  in  strength  or  endurance,  and  he  may 
even  thus  take  his  life.  Instances  are  not  wanting 
where  such  results  have  followed.  *  *  And  the  ques- 
tion as  to  the  degree  of  danger  attending  the  assault 
is  one  for  the  jury7  they  putting  themselves  in  the 
place  of  the  assailed,  and  acting  as  reasonable  men 
upon  the  conditions  as  they  appear  to  have  existed. '  * 

The  second  instruction  on  self-defense  quoted  above 
is  an  adaptation  of  language  used  by  Mr.  Chief  Jus- 
tice Bean  in  State  v.  Doherty,  52  Or.  591  (98  Pac. 
152).  In  that  case  the  defendant  had  treated  some 
men,  including  the  decedent,  in  a  saloon.  He  re- 
quested the  latter  to  treat  the  crowd,  which  the  dece- 
dent did  and  began  to  make  preparations  to  go  home. 
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The  defendant  then  demanded  that  he  treat  the  crowd 
again  and  on  his  refusal  began  abusing  Allen,  the  de- 
cedent, applying  various  opprobrious  epithets  to  him, 
when  Allen  got  him  by  the  throat  and  pushed  him  into 
the  comer  of  the  room,  but  did  not  attempt  to  strike 
him.    After  Allen  had  left  the  defendant  and  walked 
away  at  the  request  of  the  bartender,  the  defendant 
followed   him  up,  still   repeating  his  abuse,  despite 
Allen  ^s  request  for  him  not  to  ask  him  to  buy  any 
more  drinks.    The  defendant  thereupon  repeated  his 
request,  when  Allen  struck  at  him,  and  at  that  point 
the   defendant    drew  his  pistol,  firing   five  shots  at 
Allen,  some  of  which  took  effect,  killing  him  in  a  few 
\  minutes.     There  it  was  plain,  beyond  question,  that 
'  the  defendant  was  the  aggressor  from  the  beginning* 
and  that  no  more  than  a  mere  assault  had  been  com- 
mitted up  to  the  moment  of  the  shooting. 

With  respect  to  such  a  case  this  language  of  the 
court  was  used  in  commenting  upon  the  Doherty  case. 
That  instance  is  essentially  different  from  the  present. 
The  authorities  cited  in  support  of  the  assertion  of 
the  opinion  that  **if  the  intention  of  the  assailant  is 
only  to  commit  a  trespass  or  simple  beating,  it  would 
not  justify  the  killing,''  do  not  sustain  the  text.  For 
instance,  in  Floyd  v.  State,  36  Ga.  91  (91  Am.  Dec. 
760),  the  Supreme  Court  of  Georgia  expressly  placed 
its  decision  on  the  ground  that — 

'*It  does  not  appear  by  the  record  that  there  was 
great  superiority  in  physical  strength  on  the  part  of 
the  assailant  over  that  possessed  by  Floyd,  nor  it  ap- 
pearing that  Floyd  was  in  ill  health  at  the  time,  nor 
other  circumstances  existing  at  the  time  which  pro- 
duced relatively  great  inequality  between  them  for 
sudden  combat,  we  are  not  able  to  find  any  fact  in 
the  case  which  would  justify  him  in 'repelling  the  blow 
with  the  fist  by  the  use  of  his  knife.*' 


Dec.  1919.]  State  v.  Rader.  453 

And  in  the  other  case  cited  supporting  the  doctrine 
of  intention,  State  v.  Benham,  23  Iowa,  159  (92  Am. 
Dec.  417),  the  court  does  not,  as  in  th^  Doherty  case, 
hold  the  defendant  responsible  for  the  intention  of  the 
assailant  without  qualification,  but  says : 

**The  physical  capacity  of  the  two  persons  would 
be  an  important  consideration  f of  the  jury  in  deter- 
mining the  question  whether  the  defendant  in  what 
he  did^wias  within  the  law  of  necessary  self-defense. 
So  the  size  and  character  of  the  ox-goad  or  weapon 
which  the  deceased  seized  or  had,  the  manner  in  which 
he  threatened  to  use  it  and  the  manner  in  which  he 
entered  upon  the  execution  of  that  threat,  would  also 
be  important  considerations  for  the  jury.  Now,  none 
of  these  circumstances  are  in  any  manner  alluded  to 
in  the  charge  of  the  court.  The  attention  of  the  jury 
should  have  been  called  to  these  circumstances, — that 
is  to  say,  to  the  nature  and  character  of  the  advance 
of  the  deceased  upon  the  defendant.  And  the  jury 
should  have  been  directed  to  ascertain  whether  all  the 
circumstances  in  evidence  denoted  or  showed  an  inten- 
tion on  the  part  of  She^pard  to  take  the  life  of  Ben- 
ham  or  to  dio  him  some  enormous,  some  dreadful 
bodily  harm ;  if  they  did,  then  Benham  in  self-defense 
might  lawfully  take  the  life  of  his  assailant,  provided 
he  used  all  the  means  in  his  power  otherwise  to  save 
his  own  life  or  prevent  the  intended  harm. ' ' 

As  to  the  intent  of  his  assailant,  the  defendant  is 
affecteji  not  by  what  his  actual  intent  was,  but,  as 
pointed  out  in  the  Benham  case,  by  what  the  circum- 
stances indicated  was  the  intent.  The  instruction  is 
erroneous  in  the  same  respect  as  the  first  oile  quoted, 
in  stating  that  the  beating,  if  it  endangered  life  or 
limb,  was  felonious.  This  might  or  might  not  have 
been  true,  according  to  the  circumstances  of  the  case, 
and  we  can  easily  conceive  of  cases  where  great  bodily 
harm  could  be  inflicted  without  laying  the  assailant 
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liable  to  a  charge  of  felony.     The  question  of  whether 
there  was  a  real  or  apparent  danger  to  the  defendant 
of  death  or  great  bodily  harm,  is  one  of  fact  for  the 
jury.     The  defendant  is  not    bound  at    his  peril   to 
divine  the  intent  of  his  assailant  and  determine  at  his 
peril  whether  he  has  a  felonious  purpose  or  whether 
the  assault  committed  would  turn  out  to  be  a  felonious 
one.    He  is  entitled  to  protect  himself  against  death 
or  great  bodily  harm,  whether  that  great  bodily  harm 
be  felonious  or  otherwise.    When  the  court  assumes 
to  apportion  the  amount  of  real  or  threatened  danger, 
it  invades  the  province  of  the  jury.    It  is  not  intended . 
to  say  that  a  defendant  may  in  all  cases   resort  to 
homicide  to  protect  himself  against  injury,  for  it  is 
well  settled  and  reasonable  that  defense  is  not  to  be 
used  as  an  instrument  of  vengeance  and  must  not  be 
disproportionate    to   the  real  or  threatened   danger. 
But  whether    the   threatened    or   inflicted   injury  is 
feloilious  or  not,  whether  it  be  inflicted  by  the  use  of 
weapons  or  by  the  hands  or  feet  of  one  superior  in 
strength,  if  it  amounts  to  great  bodily  harm  in  the 
estimation  of  the  jury,  the  latter  would  have  a  right  to 
justify  the  application  of  suflScient  force  by  the  de- 
fendant to  repel   th^  danger,  and  if  in  reason  it  is 
apparently  necessary  to  go  to  the  extreme  of  homicide, 
the  defendant  is  entitled  to  be  acquitted. 

In  HUl  V.  State,  94  Miss.  391  (49  South.  145),  the 
court  had  iQstructed  the  jury  that: 

**The  words  'great  bodily  harm,*  in  contemplation 
of  law  do  not  mean  such  bodily  harm  as  might  have 
been  inflicted  by  mere  blows  with  the  hands  or  feet." 

The  defendant  had  requested  instructions  to  the 
effect  that  if  deceased  was  physically  capable  of  in- 
flicting great  bodily  harm  upon  the  defendant  with  his 
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h^nds  or  feet,  and  the  defendant  had  reason  to  believe, 
and  did  believe,  that  the  decedent  was  about  to  inflict 
such  an  injury  upon  him,  and  under  such  belief  fired 
the  fatal  shot  to  protect  himself  from  such  harm,  then 
it  is  immaterial  whether  th-e  deceased  was  armed  or 
not  at  the  time  of  the  killing.  But 'the  requested  in- 
struction was  refused.  After  laying  down  the  rule  in 
substance  that  where  two  combatants  are  equally 
matched  and  the  attack  does  not  furnish  the  defendant 
with  reasonable  grounds  to  apprehend  danger  to  his 
life,  or  the  inflicting  of  great  bodily  harm,  the  opinion 
goes  on  to  say : 

**But  the  trouble  with  this  instruction  *  •  for  the 
jury  is  that  it  tells  the  jury,  without  qualification  or  \ 
modification  of  any  kind,  that  the  great  bodily  harm 
which  the  law  contemplates  never  can  be,  under  any 
circumstances,  such  as  may  be  inflicted  by  mere  blows 
with  the  hands  or  feet.  This  is  palpably  erroneous. 
There  may  be  many  cases  in  which  the  disparity  be- 
tween the  combatants  is  so  overwhelming  that  the  on^ 
of  superior  physical  power  may  inflict  great  bodily 
harm,  or  death  itself,  by  mere  blows  with  the  hands 
or  feef 

In  the  present  case  there  is  evidence  to  the  effect 
that  the  decedent  had  knocked  down  the  defendant 
and  had  beaten  him  so  that  Hale  was  compelled  to  lift 
him  to  his  feet;  that  without  resistance  he  was  being 
taken  out  of  the  house  by  Hale  and  that  under  these 
conditions,  without  any  hostile  demonstration  on  the 
part  of  the  defendant,  McCue  again  attacked  him, 
when  the  fatal  shots  were  fired.  Although  many  ex- 
pressions have  been  used  to  the  effect  that  a  man 
rightfully  may  defend  himself  against  a  felonious 
attack,  yet  it  is  not  reasonable  or  just  to  say  that  the 
attack  must  in  all  cases  be  a  felonious  one  before  the 
defendant  is  allowed  to  repel  it  with  sufficient  force 
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to  prevent  not  only  danger  to  his  life  but  also  great 
bodily  harm,  irrespective  of   whether   the   latter  is 
effected  by  felonious  means  or  not.    Assault  and  bat- 
tery is  not  a  felony  in  this  state:  Laws  1911,  Chap. 
133.    Yet  all  must  agree  that  a  strong,  muscular  man 
may  inflict  great  bodily  harm  upon  a  weak  or  crippled 
one  without    being  guilty  of   more  than  the  misde- 
meanor defined  in  that  statute.    A  felony  is  composed 
of  two  elements:  the  unlawful  act,  and  the  felonious 
intent.    It  is  not  the  intent  of   the   assailant  whidi 
harms  the  one  he  attacks,  neither  is  the  latter  bound 
by  it  nor  required  to  ascertain  it.    He  may  repel  the 
force  employed  against  him,  irrespective  of  the  intent 
of  his  adversary,  whether  the  latter  discloses  it  or 
not.    It  is  the  imminent  danger,  real  or  apparent,  of 
great  bodily  harm  to  himself  which  justifies  a  defend- 
ant in  protecting  himself.    The   intent  of   the  other 
party  may  be  felonious  or  not,  but  it  is  not  controlling. 
The  weak  man's  body,  shattered  though  it  may  be  by 
accident  or  disease,  is  his  own  and  the  law  does  not 
require  him  to  submit  to  a  severe  beating  likely  to 
maim  him  or  permanently  injure  him,  at  the  hands 
of  a  powerful  and  greatly  superior  antagonist,  all  be- 
cause the  weak  man  cannot  hold   his    own  and  the 
threatened  injury  will  not  be  felonious  but  only  a  mis- 
demeanor. 

5.  The  language  of  the  court  about  indirect  evi- 
dence does  not  comply  with  our  own  statute  on  the 
subject  as  laid  down  in  Section  796,  L.  O.  L.,  in  that 
the  instruction  says  the  inference  may  (not  must)  be 
founded  upon  a  fact  legally  proved,  and  further  going 
on  in  the  alternative  says  that  the  inference  mxiy  be 
founded  upon  such  a  deduction  from  that  fact  us  is 
warranted  by  a  consideration  of  the  usual  propensities 
and  passions  of  man,  ytc,  whereas  the  Code  requires 
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the  inference  to  be  founded  not  only  npon  a  fact 
legally  proved,  but*  also,  and  not  in  the  alternative, 
upon  the  deduction  mentioned. 

6.  The  court  gave  no  instructions  to  the  jury  what- 
ever respecting  the  uncommunicated  threats  deline- 
ated  in  the  testimony,  besides  refusing  those  requested 
by  the  defendant,  as  above  quoted.  In  State  v.  Tar- 
ter, 26  Or.  38  (37  Pac  53),  Mr.  Chief  Justice  Lobd 
wrote : 

**  Where  the  circumstances  raise  a  question  of  self- 
defense,  evidence  of  uncommunicated  threats  recently 
made  is  admissible  for  the  purpose  of  showing  the 
motive  of  the  deceased,  ^d  the  nature  and  character 
of  the  assault.  So,  also,  proof  of  threats  not  com- 
municated is  often  admitted  for  the  purpose  of  cor- 
roborating evidence  of  those  communicated ;  and,  like- 
wise, where  it  is  doubtful  from  the  evidence  which 
party  commenced  the  affray,  commimicated  threats 
are  admissible  to  show  who  was  probably  the  first  as- 
sailant. '  * 

State  V.  Qmn,  48  Or.  347  (86  Pac.  791),  was  a  case 
relating  to  threats,  and  Mr.  Justice  Moore  declared 
that: 

''Evidence  of  such  threats,  when  recently  made,  or 
when  so  connected  as  to  form  a  chain  of  menaces, 
evincing  a  present  purpose,  is  admissible  in  doubtful 
cases  to  illustrate  what  may  be  deemed  the  reason- 
able actions  of  participants  in  an  encounter,  for  the 
purpose  of  showing  the  quo  animo  of  the  person  mak- 
ing the  threats  and  thereby  increasing  the  probabil- 
ities that  he  was  the  aggressor  at  the  time  of  the  con- 
flict.'*    (Citing  authorities.) 

See,  also.  State  v.  Doris,  51  Or.  136  (94  Pac.  44,  16 
L.  B.  A.  (N.  S.)  660),  and  State  v.  Parker,  60  Or. 
219  (108  Pac.  1011). 

Although  one  of  the  requests  is  subject  to  verbal 
criticism  respecting  the  words  ' '  tending  to  show, ' '  yet 
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the  defendant  was  entitled  to  instructions  respecting 
the  purpose  for  which  the  evidence  of  threats  was 
admitted.  It  would  be  extremely  technical  utterly  to 
omit  all  reference  to  a  phase  of  the  case  so  important 
as  this  because  of  so  slight  a  variance  from  exact  legal 
statement. 

7.  Under  the  authority  of  State  v.  Gray,  43  Or.  446 
(74  Pac.  927),  the  last  of  the  requested  instructions 
above  quoted  respecting  the  doctrine  of  retreat  when  a 
man  is  where  he  has  a  right  to  be,  should  have  been 
given.  Some  of  the  requests  to  charge,  not  here  quoted, 
leave  out  of  view  the  element  that  the  extreme  of 
killing  must  be  apparently  necessary  as  a  defense. 

8.  It  is  essential  that  the  defense  must  not  be  ex- 
cessive or  disproportionate  to  the  force  involved  in 
the  attack  upon  the  defendant,  all  to  be  judged  by  the 
jury  from  the  standpoint  of  a  reasonable  man  in  the 
situation  of  the  defendant  at  the  time,  under  all  the 
circumstances  surrounding  hun. 

The  trial  of  the  case  was  characterized  and  the  rec- 
ord burdened  by  investigation  of  several  collateral 
matters  unnecessary  to  a  proper  consideration  of  the 
case.  It  is  believed  that  on  a  retrial  the  proceedings 
will  be  controlled  within  reasonable  limits,  for  it  is 
said  in  Section  725,  L.  0.  L.,  that  collateral  questions 
shall  be  avoided. 

On  account  of  the  errors  mentioned  the  defendant  is 
entitled  to  a  new  trial,  and  it  is  so  ordered. 

Bevebsed  akd  Bemanded. 

Johns,  J.,  concurs  in  the  result  of  this  opinion. 

HABBIS,  J. — ^Although  I  cannot  concur  in  all  the 
viewsi  expressed  by  Mr.  Justice  Bubnett,  yet  I  do 
concur  in  his  conclusions  that  prejudicial  errors 
affecting  substantial  rights  of  the  accused  occurred 
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during  the  trial,  and  that  the  judgment,  from  which 
the  defendant  appealed,  must  be  reversed  and  a  new 
trial  granted.  A  statement  of  the  facts  may  be  found 
in  the  opinion  written  by  Mr.  Justice  Bubnett. 

9.  The  testimony  of  W.  S.  Caverhill  about  the  de- 
fendant's saying  that  *'no  deputy  sheriff  would  take 
him,  he  wouldn't  allow  any  John  Carter  to  be  fooling 
around  him";  and  that,  '*he  wasn't  afraid  of  the  law," 
is,  in  the  circumstances  shown  by  this  record,  mani- 
festly incompetent.  There  are  many  cases  where 
statements  made  subsequent  to  a  homicide  are  re- 
ceived in  evidence  as  part  of  the  res  gestae;  and  there 
is  a  class  of  cases"  where  hostile  declarations  made 
after  the  killing  are  admissible  for  the  .  purpose  of 
showing  the  state  of  the  accused's  mind  toward  the 
decedent:  State  v.  Brown,  28  Or.  147,  158  (41  Pac. 
1042) ;  21  Cyc.  898.  The  defendant  requested  Norman 
Caverhill  to  notify  the  sheriff  of  what  had  occurred 
and  if  the  officer  wished,  the  defendant  would  go  to 
Canyon  City,  the  county  seat,  or  if  the  sheriff, 
*' thought  necessary  he  could  come  over  after  the  de- 
fendant." The  sheriff  came  to  Long  Creek,  which  is 
but  a  short  distance  from  the  scene  of  the  homicide, 
and  the  defendant  surrendered  himself  to  the  sheriff 
at  that  place.  At  no  time  did  the  defendant  defy  ar- 
rest. Immediately  after  the  shooting  Rader  went  to 
the  home  of  E^rl  Caverhill,  told  of  what  had  occurred 
^d  suggested  that  *^one  fellow  better  go  for  a  doc- 
tor." The  defendant  returned  to  the  house  where 
McCue  was,  and,  according  to  the  evidence,  took  some 
part  in  caring  for  McCue  until  the  time  of  his  death. 
The  allusion  to  the  deputy  sheriff  was  prompted  by 
the  circumstance  that  Joe  Wilmoth  and  John  Carter 
'  *  were,  deputies  over  there. ' '  Defendant  *  *  didn  't  want 
to  come  with  them"  because  of  some  bad  feeling  be- 
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I  tween  him  and  them.    If  the  defendant  had  defied 

I  anyone  to  arrest  him,  or  if  he  had  resisted  arrest, 

quite  a  different  situation  would  have  been  presented. 
The  accused  never  at  any  time  said  or  indicated  that 
he  could  not  be  or  would  not  be  arrested;  but,  upon 
the  contrary,  he  took  active  steps  to  notify  the  sheriff 
and  expressed  a  willingness  to  go  to  the  sheriff  or 
await  his  arrival.  On  the  record  presented  here  th^ 
testimony  of  W.  S.  Caverhill  was  not  competent,  and 
its  only  possible  effect  was  to  create  a  pronounced 
prejudice  against  the  defendant. 

10.  The  letter  written  by  Jean  Meyer  was  not  made 
to  appear  competent.  It  was  proper  to  show  upon 
cross-examination  that  this  witness  was  interested  in 
the  outcome  of  the  trial ;  and  if  the  letter  related  to  the 
case  now  under  consideration,  it  was  competent  for  the 
plaintiff  to  show  that  fact,  not  as  evidence  against  the 
defendant,  but  for  the  purpose  of  disclosing  the  extent 
of  the  interest  manifested  by  the  witness :  State  v.  Mc- 
Cann,  43  Or.  158  (72  Pac.  137) ;  State  v.  Lent  Woon,  57 
Or.  482,  489  (107  Pac.  974,  112  Pac.  427).  There  is 
not  a  syllable  of  evidence  indicating  that  the  letter  re- 
lated to  the  case  then  on  trial ;  but,  upon  the  contrary, 
every  word  of  affirmative  testimony  is  to  the  effect  that 
the  letter  did  not  relate  to  '^this  case.''  The  following 
questions  were  asked  and  answers  given  by  the  witness : 

*'Q.  Did  you  write  any  letters  in  connection  with  itT 

**  A.  None  whatever. 

* '  Q.  Positive  of  that  as  any  statement  you  have  made 
in  this  case,  nowT 

**A.  Well,  I  don't  know  of  any  letters  I  have  ever 
written  to  anyone. 

*'Q.  Didn't  you  offer  in  writing  to  see  that  a  man 
was  properly  financed  if  he  would  come  here  as  a  wit- 
ness? 

**A.  Not  to  that  effect,  no,  sir. 
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*'Q.  Nothing  to  that  effect? 
**A.  No,  sir,  not  in  this  case.'* 

The  trial  began  on  May  29,  1918,  and  the  letter  was 
dated  May  18,  1918.  It  is  entirely  clear  from  the  rec- 
ord that  the  witness  was  aware  of  the  fact  that  the 
cross-examiner  was  in  possession  of  the  letter  even 
though  we  assume  that  she  had  not  yet  seen  it  in  his 
hands ;  and  it  is  likewise  clear  that  she  had  not  forgot- 
ten the  contents  of  the  letter  which  she  had  written  only 
a  few  days  previously ;  and,  hence,  so  far  as  her  testi- 
mony is  concerned,  it  is  unequivocally  and  affirmatively 
to  the  effect  that  th^  letter  did  not  relate  to  *'this 
ease.  '*  Aside  from  the  testimony  of  Jean  Meyer  there 
is  no  evidence  whatever  upon  the  subject  except  infer- 
ences to  be  drawn  from  the  letter  itself.  E.  Barr,  the 
person  to  whom  the  letter  was  addressed,  for  aught 
that  appears  in  the  record,  was  neither  called  nor  sub- 
poenaed  as  a  witness  by  either  party;  nor  does  it  ap- 
pear  that  he  had  knowledge  of  any  fact  which  would 
have  been  competent  as  evidence  in  the  case.  More- 
over there  is  no  evidence  to  show  that  Jean  Meyer 
thought  or  feared  that  E.  Barr  would  or  might  be  a 
witness  in  ''this  case.''  One  might  speculate  about 
the  purpose  of  the  letter,  but  the  result  would  be  a 
mere  guess.  If  the  letter  did  in  truth  relate  to  ''this 
case,''  the  prosecution  might  be  entitled  to  it  as  evi- 
dence affecting  the  interest  of  the  witness  and  for  that 
purpose  only;  and  even  then  fairness  to  the  accused 
would  suggest  that  the  court  explain  to  the  jury  the 
purpose  of  the  evidence  and  the  limitations  which  must 
be  placed  upon  it.  If,  on  the  other  Band,  the  letter  did 
not  in  truth  relate  to  "this  case,"  the  prejudicial  effect 
of  the  letter  is  so  manifest  that  argument  about  it  be- 
comes wasteful  excess.  Before  the  prosecution  can 
rightfully  submit  the  letter  to  the  jury  there  must  be 
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some  evidence  showing  that  the  writing  relates  to 
** this  case/'  The  record  presented  to  us  is  wanting  in 
this  respect 

The  testimony  of  the  lawyer  concerning  the  advice 
given  by  him  to  the  decedent  was  incompetent. 

11.  In  the  opinion  of  the  writer  the  testimony  of 
Charles  Lunceford  was  competent.  The  conversation 
between  this  witness  and  the  defendant  occurred  while 
the*  latter  was  on  his  way  to  the  Johnson  place.  The 
defendant  offered  to  sell  the  grass  on  that  place  for  a 
specified  sum.  There  was  evidence  from  which  the 
jury  could  infer  that  the  defendant  knew  that  McCue 
was  at  that  very  moment  in  possession  of  the  Johnson 
place.  I  The  conversation  with  Lunceford  character- 
ized the  mental  attitude  of  the  defendant.  It  was  com- 
petent for  the  jury  to  consider  all  that  was  said  by  the 
defendant  in  this  conversation  for  the  purpose  of  de- 
termining the'mental  attitude  of  the  defendant  towards 
McCue.  No  living  person,  except  the  defendant,  saw 
what  occurred  in  the  cabin  during  the  interim  between 
Hale 's  first  departure  from  the  cabin  and  his'  return 
when  he  found  the  defendant  '^churning*'  the  defend- 
ant's head  upon  the  floor.  It  was  for  the  jury  to  decide 
who  was  the  aggressor,  and  in  order  that  the  jurors 
might  properly  decide  that  question,  it  was  proper  for 
them  to  consider  the  mental  attitude  of  the  defendant 

12.  Instruction  No.  19  was  as  follows : 

**By  'great  bodily  harm'  is  meant  more  than  a  mere 
injury  by  the  fist  such  as  is  likely  to  occur  in  an  ordi- 
nary assault  and  battery.  The  injury  apprehended 
must  be  more  severe  and  serious  than  that  usually  in- 
flicted in  an  ordinary  fight  with  the  fists,  without 
weapons.  Fear  of  a  slight  injury  is  not  sufficient. 
Nor  will  a  mere  assault,  not  felonious,  furnish  an  ex- 
cuse for  the  taking  of  life.  If  the  intention  of  the 
assailant  is  only  to  commit  a  trespass  or  simple  beat- 


Dec.  1919.]  State  v.  Rader.  463 

•  , 

ing,  it  will  not  justify  his  killing.  But  you  may  con- 
sider the  relative  size  and  strength  of  the  parties  and 
the  ^ferocity  of  the  attack  in  determining  whether  the 
intended  beating,  if  any,  was  of  such  a  character  as  to 
endanger  life  or  limb,  and  if  so,  it  will  then  be  felonious 
and  the  assaulted  person  is  justified  in  taking  the  life 
of  his  assailant,  if  necessary,  to  preserve  his  own  per- 
son or  to  protect  him  from  such  felonious  beating.'* 

It  will  be  observed  that  the  court  told  the  jury  that 
*4f  the  intention  of  the  assailant  is  only  to  commit  a 
trespass  or  simple  beating,  it  will  not  justify  his  kill- 
ing";  and  then  the  court  informed  the  jurors  that  they 
could  consider  the  relative  size  and  strength  of  the 
parties  and  the  ferocity  of  the  attack  in  determining 
whether  **the  intended  beating'*  was  of  such  a  char- 
acter as  to  injure  life  or  limb.  The  right  of  self- 
defense  is  not  controlled  by  the  intention  of  the  assail- 
ant, for  the  assailed  may  act  upon  appearances.  This 
rule  is  hornbook  law  in  this  jurisdiction.  Obviously, 
the  instruction  was  error,  for  by  that  instruction  the 
jury  was  told : 

*^If  the  intention  of  the  assailant  is  only  to  commit  a 
trespass  or  simple  beating,  it  will  not  justify  the  kill- 
ing." 

There  were  other  instructions,  it  is  true,  which  cor- 
rectly told  the  jury  that  the  defendant  had  a  right  to 
adt  upon  appearances.  '    - 

We  have  then  for  consideration  a  charge  containing 
correct  and  also  incorrect  instructions.  The  charge  to 
the  jury  must  of  course  be  read  as  a  whole ;  but  when 
the  instructions  are  so  read,  the  correct  instructions 
cannot  be  said  to  have  cured  the  incorrect  instructions. 
In  the  very  nature  of  things  instruction  No.  19  is  one 
of  the  instructions  which  the  jury  undoubtedly  under- 
stood and  remembered.    All  the  direct  evidence  is  to 
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the  eflfect  that  the  decedent  used  his  hands  only  in  mak- 
ing any  assault  that  he  may  have  made  upon  1;he  de- 
fendant; and,  hence,  when  the  court  gave  insti^ction  .  ^ 
No.  19  we  must  reasonably  assume  that  every  juror  I 
instantly  made  a  mental  application  of  the  instruction 
to  the  concrete  facts  of  the  alleged  assault.  The  very 
circumstances  of  the  assault  which  the  defendant 
claimed  was  made  upon  him  by  the  decedent  served  to 
emphasize  and  give  prominence  and  individuality  to 
,  instruction  No.  19.  On  the  other  hand,  correct  instruc- 
tions relating  to  self-defense  were  couched  in  general 
and  comprehensive  language;  and,  as  it  seems  to  the 
writer  from  an  examination  of  the  record,  there  was 
nothing  to  give  to  any  of  these  correct  instructions  the 
same  degree  of  emphasis  as  was  given  to  instruction 
No.  19  by  the  peculiar  circumstances  of  the  alleged  as- 
sault. If  the  jury  followed  instruction  No.  19,  a  sub- 
stantial right  of  the  defendant  was  prejudiced.  If  the 
jury  obeyed  the  correct  instructions,  the  accused  was 
not  injured.  It  is  not  known,  nor  can  it  be  ascertained, 
whether  the  verdict  was  based  upon  the  erroneous  or 
upon  the  correct  portions  of  the  charge.  The  instruc- 
tions are  in  direct  conflict  and  are  so  disconnected  in 
context  *Hhat  they  cannot  be  read  together  as  a  har- 
monious and  correct  statement  of  the  principle  of  law 
involved'' :  State  v.  Miller,  43  Or.  325, 333  (74  Pac.  658, 
660). 

The  defendant  vigorously  contends  that  the  right  of 
self-defense  is  not  limited  to  the  prevention  of  a  felony 
actually  or  apparently  about  to  be  committed  upon  the 
slayer.  This  question  raised  by  the  defendant  cannot 
here  be  said  to  be  merely  academic  as  it  was  in 
State  V.  Butler,  (Or.),  186  Pac.  55,  for  here  the  in- 
structions to  the  jury  and  the  recorded  evidence  neces- 
sarily require  a  solution  of  the  problem.    In  instruc- 
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tion  Na.  15  the  court  told  the  jury  that  the  statute  of 
this  state  provides  that  *  *  the  killing  of  a  human  being 
is  justifiable  when  committed  by  any  person  to  prevent 
the  commission  of  a  felony  upon  him. '  *  Ag^^j  after 
instructing  the  jury  that  *' before  a  person  is  justified 
under  this  law  of  self-defense  in  taking  the  life  of 
another,  it  must  api)ear*'  that  the  danger  is  actually 
or  apparently  imminent  and  must  be  such  that  the  as- 
sailed believes,  and  has  good  reason  to  believe,  *'that 
he  is  in  danger  of  losing  his  life  or  of  great  bodily 
harm ;  the  danger  must  be  that  of  a  threatened  felony. ' ' 

13.  Throughout  the  discussion  we  must  bear  in  mind 
that  there  are  no  indictable  common-law  offenses  in 
this  state.  We  must  look  to  our  statutes  for  the  crimes 
themselves,  although  when  necessary  we  may  look  to 
the  common  law  for  definitions  of  crimes:  State  v. 
Gcmnt,  13  Or.  115, 120  (9  Pac.  55) ;  State  v.  Ausplund, 
86  Or.  121, 131  (167  Pac.  1019). 

The  Code  defines  murder  in  the  first  degree,  murder 
in  the  second  degree  and  manslaughter.  The  term 
''manslaughter*'  includes  five  specified  classes  of  cases 
of  homicide ;  as,  a  voluntary  killing  without  malice  and 
without  deliberation,  upon  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  suflScient  to  make 
the  passion  irresistible ;  an  involuntary  killing  in  the 
commission  of  an  unlawful  act  or  a  lawful  act  without 
due  caution  or  circumspection ;  assisting  another  to 
commit  self-murder  or  purposely  and  deliberately  pro- 
curing another  to  commit  suicide ;  death  caused  by  an 
unlawful  abortion;  and  an  involuntary  killing  of  a 
patient  by  an  intoxicated  physician.  The  next  section 
of  the  Code,  Section  1902,  L.  0.  L.,  declares  that : 

**  Every  other  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  another,  when 
such  killing  is  not  murder  in  the  first  or  second  de^ee, 
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or  is  not  justifiable  or  excusable  as  provided  in  this 
chapter,  shall  be  deemed  manslaughter.'* 

If,  therefore,  a  killing  * '  is  not  justifiable  or  excusable 
as  provided  in  this  chapter,"  the  inescapable  result  is 
that  the  killing  must  be  culpable,  because,  if  not  mur- 
der in  the  first  or  second  degree'  and  even  though  not 
coming  within  any  one  of  the  five  specified  classes  of 
manslaughter, /a  homicide  is  inevitably  manslaughter  ^ 
by  force  olvthe  words  *  *  every  other  killing  *  *  by  the 
act  •  *  of  another,'*  in.Section  1902,  L.  0.  L. 

We  are  nowise  concerned  in  the  common-law  distinc- 
tions between  justifiable  and  excusable  homicide,  for 
the  present  inquiry  is  not  dependent  upon  any  of  those 
differences.  Sections  1908,  1909  and  1910,  L.  0.  L., 
are  the  sections  * '  in  this  chapter ' '  which  enumerate  the 
cases  of  justifiable  and  excusable  homicide.  Section 
1908  may  be  eliminated,  since  it  applies  only  to  a  killing 
when  committed  by  public  officers  or  those  acting  in 
their  aid  and  assistance  and  by  their  command  in 
either  of  four  specified  classes  of  cases.  Section  1910 
may  also  be  excluded  from  the  discussion,  for  it  excuses 
certain  cases  of  homicide  resulting  from  accident  or 
misfortune.  Section  1909,  the  remaining  section,  is 
the  only  one  which  is  relevant  to  the  present  investiga- 
tion and  for  that  reason  it  is  here  transcribed  in  full: 

*  *  The  killing  of  a  human  being  is  also  justifiable  when 
committed  by  any  person  as  follows : 

' '  1.  To  prevent  the  commission  of  a  felony  upon  such 
person  or  upon  his  or  her  husband,  wife,  parent,  child, 
master,  mistress,  or  servant ; 

^'2.  To  prevent  the  commission  of  a  felony  upon  the 
property  of  such  person,  or  upon  property  in  his  pos- 
session, or  upon  or  in  any  dwelling  house  where  such 
person  may  be ; 

*'3.  In  the  attempt,  by  lawful  ways  and  means,  to 
arrest  a  person  who  has  committed  a  felony  or  in  the 
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lawful  attempt  to  suppress  a  riot  or  preserve  the 
peace.  *  * 

8.  The  only  portions  of  Section  1909  which  can  any- 
wise be  material  to  our  inquiry  are  subdivision  1  and 
the  words  **or  upon  or  in  any  dwelling-house  where 
such  person  may  be.'*  But  whether  the  third  or  both 
these  portions  are  applicable,  the  result  is  the  same, 
because  each  declares  that  a  homicide  is  justifiable 
when  committed  to  prevent  the  commission  of  a  felony ; 
and  this  is  one  way  of  saying  that  homicide  when  done 
to  prevent  the  commission  of  a  misdemeanor  is  at  least 
manslaughter,  because  if  the  killing  does  not  fall  within 
one  of  the  sections  defining  murder  or  within  any  one 
of  the  five  sections  specifically  defining  manslaughter, 
it  is  irresistibly  drawn  within  the  embrace  of  Section 
1902,  L.  0.  L.;  and,  therefore,  unless  Section  1909  is 
invalid,  it  is  correct  to  instruct  a  jury  that  the  danger 
whether  actual  or  reasonably  apprehended,  ''must  be 
that  of  a  threatened  felony/' 

The  Code  divides  crimes  into  felonies  and  misde- 
meanors: Section  1370,  L.  0.  L.  There  is  no  middle 
ground ;  no  third  class  of  crimes.  Every  criminal  act 
of  violence  is  either  a  felony  or  misdemeanor.  Any 
act,  if  made  criminal  at  aH  by  onr  Code,  is  necessarily 
a  felony  or  a  misdemeanor.  All  crimes  which  are  pun- 
ishable with  death  or  by  imprisonment  in  the  peniten- 
tiary are  felonies,  while  ''every  other  crime  is  a  mis- 
demeanor ' ' :  Sections  1371  and  1372,  L.  0.  L.  When  the 
legislature  used  the  word  "felony''  in  Section  1909, 
L.  0.  L.,  it  necessarily  meant  the  offense  defined  in  Sec- 
tion 1371,  L.  0.  L.,  for  that  section  contains  the  only 
definition  of  the  term  found  in  the  Code:  Ex  parte 
Biggs;52  Or.  433,  435  (97  Pac.  713). 

If  alternative  penalties  for  a  crime  are  provided  for, 
so  that  the  offender  may  either  be  committed  to  the 
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penitentiary,  or,  in  the  discretion  of  the  trial  jndge, 
be  sentenced  to  pay  a  fine  or  serve  time  in  the  county 
jail,  the  oflfense  is  nevertheless  deemed  to  be  a  felony 
until  and  unless  the  penalty  actually  imposed  is  other 
than  imprisonment  in  the  penitentiary ;  but  if  the  pen- 
alty actually  imposed  is  other  than  imprisonment  in 
the  penitentiary,  the  crime  is  deemed  a  misdemeanor 
after  the  judgment  prescribing  the  penalty:  Section 
1371,  L.  0.  L. ;  Turner  v.  State;  40  Ala.  21,  29 ;  State  v. 
Waller,  43  Ark.  381,  388 ;  People  v.  War",  20  Cal.  117, 
119 ;  Miller  v.  State,  58  Ga.  200,  203 ;  In  re  Stevens, 
52  Kan.  56,  60  (34  Pac.  459) ;  State  ex  rel  v.  Foster, 
187  Mo.  590,  603  (86  S.  W.  245) ;  People  v.  Hughes,  137 
N.  Y.  29,  34  (32  N.  E.  1105) ;  People  y.  Van  Steeans- 
hurgh,  1  Parker  Cr.  (N.  Y.)  39,  45;  MhKelvy  v.  State, 
87  Ohio  St.  1,  7  (99  N.  E.  1076) ;  Quillia/n  v.  Common- 
wealth,  105  Va.  874, 882  (54  S.  E.  333,  8  Ann.  Cas.  818) ; 
State  V,  Karr,  38  W.  Va.  58,  65  (17  S.  E.  794).  When, 
therefore,  life  is  taken  to  prevent  an  oflfense  which,  if 
committed,  may  be  punished  by  imprisonment  in  the 
penitentiary,  the  slayer  prevents  the  commission  of  a 
** felony**  within  the  meaning  of  Section  1909,  even 
though  for  such  oflfense  there  is  a  lesser  alternative 
penalty. 

The  defendant  argues  that  the  right  of  self-defense 
is  not  limited  to  the  prevention  of  a  felony,  but  that  it 
extends  to  all  cases  where  it  is  necessary  to  prevent 
death  or  great  bodily  harm.  This  is  another  way  of 
saying  that  a  person  may  slay  to  prevent  the  commis- 
sion of  an  act  which  would,  if  consummated,  produce 
great  bodily  harm,  regardless  of  whether  such  con- 
summated act  is  or  is  not  a  felony. 

Although  the  words  ''great  bodily  harm**  do  not  con- 
stitute the  only  language  of  the  books,  yet  their  fre- 
quent appearance  has  placed  them  among  the  familiar 
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words  of  text-writers  and  jurists.  The  reported  opin- 
ions of  this  court  show  that  the  words  **  great  bodily 
harm'*  have  been  a  part  of  the  vocabulary  of  nearly 
every,  if  not  every,  member  of  this  tribunal  who  has 
written  upon  the  subject  of  self-defense:  Goodall  v. 
State,  1  Or.  334,  337  (80  Am.  Dec.  396) ;  State  v.  Dod- 
sofi,  4  Or.  65,  70 ;  State  v.  Morey,  25  Or.  241,  250  (35 
Pac.  655,  36  Pac.  573) ;  State  v.  Tarter,  26  Or.  38,  42 
(37  Pac.  53) ;  State  v.  Henderson,  24  Or.  100,  105  (32 
Pac.  1030) ;  State  v.  Porter,  32  Or.  135,  154  (49  Pac. 
964) ;  Stbte  v.  Bartmess,  33  Or.  110, 125  (54  Pac.  167) ; 
State  V.  Smith,  43  Or.  109,  117  (71  Pac.  973) ;  Stata  v. 
Gibson,  43  Or.  184,  192  (73  Pac.  333) ;  State  v.  MUler, 
43  Or.  325,  332  (74  Pac.  658) ;  State  v.  Gray,  43  Or.  446, 
454  (74  Pac.  927) ;  State  v.  Thompson,  49  Or.  46, '49  (88 
Pac.  583,  124  Am.  St.  Eep.  1015) ;  State  v.  Rentington, 
50  Or.  99, 110  (91  Pac.  473) ;  State  v.  Doris,  51  Or.  136, 
157, 165  (94  Pac.  44, 16  L.  E.  A.  (N.  S.)  660) ;  State  v. 
Doherty,  52  Or.  591,  594  (98  Pac.  152) ;  State  v.  Finch, 
54  Or.  482,  495  (103  Pac.  505) ;  State  v.  Goodager,  56 
Or.  198,  201  (106  Pac.  638,  108  Pac.  185) ;  State  v. 
Ryan,  56  Or.  524,  536  (108  Pac.  1009) ;  State  v.  Meyers, 
57  Or.  50,  56  (110  Pac.  407,  33  L.  R  A.  (N.  S.)  143). 

The  word  *  *  felony  * '  is  likewise  a  part  of  the  language 
of  the  books,  for  since  the  time  slaying  in  self-defense 
was  recognized  by  the  common  law  as  a  right,  every 
writer  and  jurist  who  has  discussed  the  subject  in  the 
light  of  the  common  law  has  inseparably  connected  the 
term  * 'felony ''  with  the  right  of  self-defense. 

Nearly  two  centuries  ago  Sir  Michael  Foster  wrote 
as  follows: 

**In  the  case  of  justifiable  self-defense  the  injured 
party  may  repel  force  by  force  in  defense  of  his  person, 
habitation,  or  property,  against  one  who  manifestly 
intendeth  and  endeavoreth  by  violence  or  surprise  to 
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commit  a  known  felony  Upon  either ' ' :   Foster  *s  Crown 
Cases,  273. 

The  words  '* known  felony''  are  designedly  used  for 
the  purpose  of  excluding  secret  felonies.  Again,  the 
same  writer,  when  speaking  of  a  killing  in  a  mutual 
conflict,  said: 

*'He  therefore  who,  in  the  case  of  a  mutual  conflict, 
would  excuse  himself  upon  the  foot  of  self-defense  must 
show,  that  before  a  mortal  stroke  ^ven  he  had  declined 
any  further  combat  and  retreated  as  far  as  he  could 
with  safety;  and  also  that  he  killed  his  adversary 
through  mere  necessity,  and  to  avoid  immediate  death. 
If  he  faileth  in  either  of  these  circumstances  he  will 
incur  the  penalties  of  manslaughter ' ' :  Foster 's  Crown 
Cases,  277. 

See,  also,  1  Hawk.  P.  C.  82;  1  Hale's  P.  C.  482-488; 
Wharton  on  Homicide  (3  ed.),  361;  2  Cooley's  Black- 
stone  (3  ed.),  282  (Book  IV,  180). 

In  his  discourse  on  homicide  Sir  Michael  Foster  also 
wrote  as  follows : 

'*The  right  of  self-defense  in  these  cases  is  founded 
in  the  law  of  nature,  and  is  not,  nor  can  be,  superseded 
by  any  law  of  society;  for  before  civil  societies  were 
formed,  (one  may  conceive  of  such  a  state  of  things 
though  it  is  difficult  to  fix  the  period  when  civil  societies 
were  formed,)  I  say  before  societies  were  formed  for 
mutual  defense  and  preservation,  the  right  of  self-de- 
fense resided  in  individuals;  it  could  not  reside  else- 
where; and  since  in  cases  of  necessity,  individuals 
incorporated  into  society  cannot  resort  for  protection 
to  the  law  of  the  society,  that  law  with  great  propriety 
and  strict  justice  considereth  them,  as  still,  in  that  in- 
stance, under  the  protection  of  the  law  of  nature": 
Foster's  Crown  Cases,  273. 

The  same  thought  is  expressed  by  Blackstone  as  fol- 
lows : 
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*' Self -defense,  therefore,  as  it  is  justly  called  the 
primary  law  of  nature,  so  it  is  not,  neither  can  it  be 
m  fact,  taken  away  by  the  law  of  society " :  2  Cooley  's 
Blackstone,  3  (Book  III,  4). 

This  doctrine  has  been  repeated  with  such  frequency 
that  it  has  come  to  be  almost  an  axiom  of  the  law: 
Isaacs  V.  State,  25  Tex.  174,  177;  Long  v.  State,  52 
Miss.  23,  28;  Gray  v.  Comhs,  7  J.  J.  Marsh.  (Ky.)  478 
(23  Am.  Dec.  431,  436) ;  Wharton  on  Homicide  (3  ed.), 
354;  United  States  v.  Cuterbridge,  5  Sawy.  620,  623 
(Fed.  Cas.  No.  15,978);  1  Michie  on  Homicide,  322; 
Yoimg  V.  State,  53  Tex.  Cr.  App.  416  (110  S.  W.  445, 
447,  126  Am.'  St.  Eep.  792) ;  Lander  v.  State,  12  Tex. 
462,  476 ;  Parrish  v.  Commonwealth,  81  Va.  1, 12 ;  State 
V.  Tarter,  26  Or.  38,  43  (37  Pac.  53) ;  State  v.  Rya/n,  56 
Or.  524,  536  (108  Pac.  1009). 

While  it  is  true  that  it  has  been  said  that  ''society 
may  curtail  this  rigW  of  self-defense  '''and  no  doubt 
does  restrain  its  exercise  in  many  important  particu- 
lars": Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478  (23 
Am.  jDec.  431,  437) ;  13  B.  C.  L.  810;  yet  at  this  stage 
of  the  discussion  we  are  not  so  much  interested  in  de- 
termining whether  society  can  curtail  the  right  of  self- 
defense,  or  in  the  extent  to  which  curtailment  can  be 
carried,  as  we  are  concerned  in  ascertaining  the  exact 
meaning  and  extent  of  the  right  of  self-defense  when 
viewed  in  the  abstract. 

This  right  of  self-defense,  now  often  designated  by 
writers  and  jurists  aS  a  natural  right  which  has  not 
been  and  cannot  be  superseded  by.  society,  passed 
through  a  slow  process  of  development  before  it  was 
finally  established.  There  was  a  time,  indeed,  when 
homicide  in  self-defense  was  itself  a  capital  offense. 
Originally,  slaying  in  self-defense  operated  as  a  for- 
feiture of  the  property  of  the  slayer,  and,  in  order  to 
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avoid  the  physical  penalty  of  his  act,  he  applied  to  the 
king  for  a  pardon.  The  chancellor  signed  the  pardon 
in  the  king's  name,  but  in  order  to  avoid  this  useless 
formality  'Hhe  chancellor  as  the  dispenser  of  equity 
soon  surpassed  the  diancellor  as  the  mere  keeper  of 
the  great  seal.''  Finally,  subsequent  to  the  enactment 
of  the  Statute  24  Henry  VIII,  c.  5,  *' partly  as  the  result 
of  a  statute  [the  statute  last  mentioned]  and  partly 
by  the  liberality  of  the  courts  of  conunon  law,"  the 
equitable  defense,  so  designated  because  of  the  author- 
ity eicercised  by  the  chancellor  as  the  dispenser  of 
equity,  became  a  legal  defense.  The  history  of  the  law 
of  self-defense  to  the  middle  of  the  eighteenth  century 
was  as  follows :  * 

*  *  Self-defense  merely  was  no  excuse,  but  ground  for 
pardon;  but  it  was  an  excuse  in  equity,  and  the  equi- 
table defense  was  at  last  accepted  at  law" :  16  Harvard 
Law  Review,  567,  572. 

See,  also,  21  Cyc.  794 ;  3  Columbia  Law  Review,  526 ; 
2  Pollock  and  Maitland  on  History  of  English  Law,  479. 

The  law  upon  the  subject  of  forfeiture  remained  in 
practice  for  a  long  time ;  and  while  the  law  finally  fell 
*4nto  desuetude  in  the  course  of  the  eighteenth  cen- 
tury," yet  it  was  not  until  1828  that  forfeitures  were 
formally  abolished  in  England  by  9  Geo.  IV,  c.  31, 
Section  10,  which  provides  that  no  punishment  or  for- 
feiture shall  be  incurred  by  any  person  who  shall  kill 
another  in  his  own  defense :  3  Stephen  on  History  of 
the  Criminal  Law  of  England,  77 ;  2  Pollock  and  Mait- 
land on  History  of  English  Law,  481.  Thus  it  appears 
that  slaying  in  self-defense,  now  designated  by  modem 
authorities  as  an  inalienable  right,  was  originally  an 
offense,  and  on  that  account  was  followed  by  a  for- 
feiture of  the  slayer's  property;  and,  moreover,  it  was 
necessary  for  the  slayer  to  apply  for  a  pardon  in  order 
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to  avoid  an  additional  penalty,  which  without  a  pardon 
could  b6  imposed  upon  his  person.  In  an  early  period 
pardons  were  not  issued  "as  of  course/*  although  at 
a  later  date  they  ^ '  became  pardons  of  course ' ' ;  and  at 
a  still  later  time,  instead  of  a  pardon  being  issued  by 
the  king  or  by  the  chancellor,  the  jury  was  empowered 
to  acquit  the  slayer.  The  practice  of  forfeiture  seems 
to  h^ve  endured  longer  than  the  practice  of  issuing 
pardons.  There  is,  therefore,  in  view  of  the  history 
of  the  right  of  self-defense,  substantial  foundation  for 
the  statement  in  16  Harvard  Law  Review,  567,  that 

*  *  The  right  to  kill  in  self-defense  was  slowly  estab- 
lished and  is  a  doctrine  of  modem  rather  than  of 
medieval  law.*' 

Although  expressions  may  be  found  in  some  of  the 
earlier  writings  which  go  no  further  than  to  say  that 
the  assailed  may  slay  to  prevent  immediate  death,  yet 
all  will  admit  that  the  right  of  self-defense  is  not  con- 
fined within  such  narrow  limits.  It  is  conceded  by  all 
that  an  ordinary  assault  with  the  fists  or  the  danger  of 
a  mere  battery  alone  without  any  danger  or  apparent 
danger  of  more  serious  harm  will  not  justify  the  tak- 
ing of  human  life:  State  v.  Gray,  43  Or.  446,  454  (74 
Pac.  927);  1  Bishop's  New  Criminal  Law,  508;  21 
Cyc.  801,  813.  However,  it  is  likewise  conceded  by  all 
that  a  strong  and  powerful  man  with  his  fists  alone  is 
capable  of  visiting  great  physical  injury  upon  a  weak 
and  frail  man ;  and  hence  when  the  assault  is  attended 
with  such  demonstration  and  the  present  ability  to 
execute  it,  whether  the  assailant  is  armed  or  not,  as 
to  indicate  to  the  assailed,  acting  reasonably  upon  ap- 
pearances, that  he  is  in  imminent  danger  of  being 
beaten  and  disfigured,  or  maimed,  or  his  life  imperiled, 
he  has  a  right  to  withstand  the  assault,  even  to  the  ex- 
tent of  taking  the  life  of  the  assailant":  State  v.  Gray, 


474  State  v.  Radeb.  [94  Or. 

43  Or.  446,  455  (74  Pac.  927) ;  State  v.  Benham,  23 
lawa,  154  (92  Am.  Dec.  417) ;  13  E.  C.  L,  820.  Here, 
then,  is  at  least  one  limitation  upon  a  right  which,  after 
a  slow  process  of  development,  was  incorporated  into 
the  common  law  and  was  a  part  of  it  when  we  received 
and  accepted  that  great  body  of  law.  Does  the  com- 
mon law  prescribe  any  other  limitations!  If  it  does, 
what  are  those  lirnitations  t 

One  may  not  lawfully  kill  in  self-defense  to  prevent 
a  simple  assault  or  ordinary  battery  with  the  fists,  but 
one  may  slay  to  avert  a  more  serious  harm.  How 
much  more  serious  must  that  harm  bet  When  com- 
mon-law writers  speak  of  ''great  bodily  harm,'*  what 
do  they  meant  Are  the  words  ''great  bodily  harm'* 
used  to  mean  the  same  thing  as  "felony'*  or  do  they 
signify  something  less  than  or  different  from  a  felony  t 
The  books  abound  with  a  variety  of  expressions  when 
speaking  of  the  circumstances  which  will  or  will  not 
justify  slaying  in  self-defense;  as,  "death  or  great 
bodily  harm"  (21  Cyc.  791,  800,  802,  812,  813-817,  819; 
13  E.  C.  L.  811,  813,  814,  820) ;  "if  the  assault  is  not 
felonious"  the  slayer  is  not  justified  (21  Cyc.  791); 
"death,  great  bodily  harm,  or  some  felony"  (21  Cyc 
800) ;  "must  be  of  a  felonious  nature;  it  must  be  of 
such  a  nature  as  to  apparently  indicate  that  if  carried 
out  it  will  result  in  death  or  great  bodily  harm"  (21 
Cyc.  801) ;  killing  is  not  justifiable  "unless  it  is  Accom- 
panied by  acts  indicating  imminent  danger  of  great 
bodily  harm  or  'felony  *  *  or  if  it  is  some  other  act 
less  than  a  felony"  (21  Cyc.  802) ;  "may  kill  to  save 
life,  or  limb,  or  to  prevent  a  great  crime"  (13  E.  C.  L. 
814);  "loss  of  life  or  of  suffering  serious  bodily 
harm"  (13  E.  C.  L.  816) ;  "must  be  one  of  great  injury 
to  the  person,  that  would  maim  or  be  permanent  in  its 
character,  or  which  might  produce  death"  (Wharton 
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on  Hqmicide,  376) ;  *Hhe  danger  must  involve  peril  to 
life  or  limb,  though  the  injury  feared  need  not  neces- 
sarily be  a  forcible  felony,  or  felonious  assault." 
(Wharton  on  Homicide,  376,  citing  Ragers  v.  State,  60 
Ark.  76  (29  S.  W.  894,  46  Am.  St.  Eep.  154,  31  L.  R.  A. 
465) ;  Evans  v.  State,  120  Ala.  269  (25  South.  175) ; 
Ritchey  v.  People,  23  Colo.  314  (47  Pac.  272,  384). 

The  holdings  in  Rogers  v.  State  and  Ritchey  v.  Peo- 
ple were  based  upon  statutes ;  and  so,  too,  many  of  the 
modem  precedents  are  likewise  based  upon  statutes. 
In  twenty-four  of  the  states  there  has  been  legislation 
defining  the  right  of  self-defense.  In  some  of  the 
states,  as,  in  Arizona,  California,  Idaho,  Montana  and 
Utah,  there  are  statutes  providing  that  a  homicide  is 
justifiable  when  resisting  any  attempt  to  murder  any 
person  **or  to  commit  a  felony,  or  to  do  some  great 
bodily  injury  upon  any  person'';  or,  when  committed 
in  the  lawful  defense  of  such  person  or  certain  other 
named  persons,  **when  there  is  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,-  or  to  do  some 
great  bodily  injury'':  Eev.  Stats.  Ariz.  (1913  Penal 
Code),  §  180;  Cal.  Penal  Code  (Deering  1915),  §  197; 
2  Idaho  Eev.  Codes,  §  6570 ;  2  Rev.  Codes  of  Mont 
(1907),  §8301;  Comp.  Laws  of  Utah  (1917),  §8032. 
In  Arkansas  the  le^slature  has  said  that  homicide  is 
justifiable  when  committed  in  necessary  self-defense 
**  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony";  and, 
further,  *4n  ordinary  cases  *  *  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to 
save  his  own  life,  or  to  prevent  his  receiving  great  bod- 
ily injury,  the  killing  of  the  other  was  necessary": 
Digest  of  the  Statutes  of  Arkansas,  §  1911.  The  states 
of  Colorado  and  Illinois  have  statutory  provisions  like 
that  of  Arkansas;  1  Mills  Ann.  Stats.  (1912),  §§  1761 


I 


476  State  v.  Radeb.  [94  Or. 

and  1763;  2  lU.  Stats.  Ann.  (1913),  §§  3763,  3764.  In 
Florida  a  homicide  is  justifiable  when  committed  in  the 
lawful  defense  of  such  person  or  of  certain  named  per- 
sons **when  therd  shall  be  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony  or  to  do  some  great 
personal  injury '^  2  Fla.  Comp.  Stats.  (1914),  §3203. 
The  states  of  Minnesota,  New  York  and  Washington 
have  statutes  like  that  of  Florida:  Gen.  Stats.  Minn. 
(1913),  §  8623;  Gilbert's  Cr.  Code  (1919),  §  1055;  Rem- 
ington &  Ballinger's  Ann.  Code  &  Stats,  of  Washington 
(1909),  §  2406.  In  Kansas  the  statute  reads  as  fol- 
lows: 

Homicide  shall  be  deemed  justifiable  when  com- 
mitted '  *  in  resisting  any  attempt  to  murder  such  per- 
.  son,  or  to  commit  any  felony  upon  him  or  her,  or  in  any 
dwelling-house  in  which  such  person  shall  be;  or,  sec- 
ond, when  committed  in  the  lawful  defense  of  such 
person  *  *  when  there  shall  be  a  reasonable  cause  to 
apprehend  a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury  •  •  »»:  Gen.  Stats.  Kan.  (1915), 

§  3370. 

Mississippi,  Missouri,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota  and  Wisconsin  have  statutes 
like  the  legislation  in  Kansas:  1  Hemingway's  Ann. 
Miss.  Code,  §960;  2  Eev.  Stats.  Mo.  (1909),  §4451; 
New  Mexico  Stats.  (1915),  §  1471 ;  2  Comp.  Laws  N.  D. 
(1913),  §  9503;  1  Rev.  Laws  Okl.  (1910),  §  2334;  Comp. 
Laws  S.  D.  (1913),  §268;  Wis.  Stats.  (1917),  §4366. 
In  Vermont  a  killing  is  guiltless  when  a  person  kills 
another  '4n  the  just  and  necessary  defense  of  his  own 
life''  or  the  life  of  certain  designated  persons,  or  kills 
**  another  who  is  attempting  to  commit  murder,  rape, 
burglary  or  robbery,  with  force  or  violence":  Pub. 
Stats.  Vt.  (1906),  §  5698.  The  legislation  in  Georgia 
will  be  referred  to  hereinafter.  Thus  it  is  seen  that  in 
each  of  the  states  of  Arkansas,  Colorado  and  Illinois 


Dec.  1919.]  State  v.  Rasossl  477 

, 1 

there  is  a  statute  which  affirmatively  declares  that  slay- 
ing is  justifiable  to  prevent  **gr?at  bodily  harm*';  and, 
therefore,  in  view  of  this  affirmative  legislation  the 
holdings  in  Rogers  v.  State,  60  Ark.  76  (29  S.  W.  894, 
46  AuL  St.  Eep.  154,  31  L.  E.  A.  465),  and  Ritchey  v. 
People,  23  Colo.  314  (47  Pac.  27'2,  384),  lose  much  of 
their  force  when  attempted  to  be  applied  in  jurisdio^ 
tions  like  Oregon,  when  there  is  no  analogous  legisla- 
tion. It  will  also  be  observed  that  in  all  the  remaining 
states  to  which  attention  has  been  directed,  except  the 
state  of  Vermont,  the  language  of  the  statutes  is  in  the 
alternative,  for  the  words  are:  ** Felony,  or  ^  ^  some 
great  bodily  injury";  and,  hence,  precedents  based 
upon  statutes  in  any  of  those  jurisdictions  necessarily 
proceed  upon  the  theory  that  *' great  bodily  harm'*  is 
not  always  the  equivalent  of  **felony,''  and  conse- 
quently cases  like  State  v.  Sloan,  22  Mont.  293  (56  Pac. 
364),  cannot  aid  us  when  dealing  with  our  statute, 
which  is  wholly  different  f roin  the  Montana  enactment. 
Territory  v.  Baker,  4  N.  M.  (Johns.)  117  (13  Pac.  30, 
40),  is  sometimes  referred  to  as  authority  for  saying 
that  ** great  bodily  harm''  must  amount  to  a  felony  be- 
fore life  may  be  taken  in  self-defense.  When  that  case 
was  decided  there  was  a  statute  declaring  that  homi- 
cide was  justifiable  when  committed  in  the  lawful  de- 
fense of  such  person  **when  there  shall  be  reasonable 
ground  to  apprehend  a  design*  to  commit  a  felony,  or  to 
do  some  great  personal  injury  •  •  »»;  and  in  view  of 
that  language  it  is  difficult  to  agree  with  the  conclusion 
that  *^great  bodily  harm"  must  amount  to  a  '^felony." 
The  holding  in  State  v.  Sloan,  22  Mont  293  (56  Pac 
364),  is  sounder,  more  logical  and  more  consistent  with 
the  plain  words  of  positive  legislation. 

We  may  now  give  our  attention  to  precedents  which 
were  unaffected  by  and  were  decided  upon  rules  of  the 
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common  law.  In  Pond  v.  People,  8  Mich.  150,  Mr. 
Justice  Campbell,  one  of  America's  really  great 
judges,  said : 

**  The  danger  to  be  resisted  must  be  to  life,  or  of  seri- 
ous bodily  harm  of  a  permanent  character.*'^ 

And,  again: 

''The  rule  extends  only  to  cases  of  felony;  and  in 
those  it  is  lawful  to  resist  force  by  force.  If  any  forci- 
ble attempt  is  made,  with  a  felonious  intent  against 
person  or  property,  the  person  resisting  is  not  obliged 
to  retreat,  but  may  pursue  his  adversfiry,  if  necessary, 
till  he  finds  himself  out  of  danger.'*  ^ 

In  United  States  v.  Wiltherger,  3  Wash.  C.  C.  515 
(Fed.  Cas.  No.  16,738),  Mr.  Justice  Washington  said: 

"The  law  is,  that  man  may  oppose  force  to  force,  in 
defense  of  his  person,  *  *  against  one  who  manifestly 
endeavors,  by  surprise  or  violence,  to  commit  a  felony, 
as  murder,  robbery,  or  the  like.  *  *  The  intent  must 
be  to  commit  a  felony.  If  it  be  only  to  commit  a  tres- 
pass, as  to  beat  the  party,  it  will  not  justify  the  killing 
of  the  aggressor.  *  *  The  intent  to  commit  a  felony 
must  be  apparent ;  which  will  be  sufficient,  although  it 
should  afterwards  turn  out  that  the  real  intention  was 
less  criminal,  or  was  even  innocent.  This  apparent  in- 
tent is  to  be  collected  from  the  attending  circum- 
stances. ' ' 

In  State  v.  Benham,  23  Iowa,  154  (92  Am.  Dec.  416), 
we  find  the  following : 

''There  can  be  no  successful  setting  up  of  self- 
defense,  unless  the  necessity  for  taking  life  is  actual, 
present,  urgent, — unless,  in  a  word,  the  taking  of  his 
adversary's  life  is  the  only  reasonable  resort  of  the 
party  to  save  his  own  life,  or  his  person  from  dreadful 
harm,  or  severe  calamity,  felonious  in  its  character.'' 

In  State  v.  Kennedy,  20  Iowa,  569,  the  trial  court 
told  the  jury  among  other  things  that :  *  *  Unless  there 
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be  a  plain  manifestation  of  a  felonious  intent,  no  as- 
sault will  justify  killing  the  assailant^' ;  and  Mr.  Jus- 
tice Dillon,  speaking  for  the  appellate  court,  said  that 
the  charge  of  the  trial  judge  expressed  the  law  ''unless 
changed  by  statute."  In  Acers  v.  United  States j  164 
U.  S.  388,  391  (41  L.  Ed.  481,  17  Sup.  Ct.  Rep.  91,  92, 
see,  also,  Eose's  U.  S.  Notes),  the  trial  court  charged 
the  jury  that:  ** Great  injury  tp  the  person  injured 
that  would  maim  him,  or  that  would  be  permanent  in 
its  character,  or  that  might  produce  death' ';  and  it 
was  held  that  this  ''was  a  fair  definition  of  what  is 
necessary  to  constitute  self-defense  by  reason  of  the 
existence  of  real  danger.'*  Among  the  multitude  of 
reported  decisions  announcing  the  rule  as  stated  in 
Pond  V.  People  and  kindred  precedents,  the  following 
may  be  found:  State  v.  Thompson,  9  Iowa,  188  (74 
Am.  Dec.  342) ;  State  v.  Burke,  30  Iowa,  331;  Clommonr- 
wealth  V.  RUey,  Thach.  C.  Cas.  471 ;  Shorter  v.  People, 
2  N.  Y.  193  (51  Am.  Dec.  286) ;  Brownell  v.  People,  38 
Mich.  732;  United  States  v.  Outerbridge,  5  Sawy.  620 
(Fed.  Cas.  No.  15,978).  Additional  authorities  may 
be  found  in  the  opinion  of  Mr-  Justice  Bennett  ren- 
dered in  State  v.  Butler,  (Or.),  186  Pac.  55.  At 
this  point,  it  is  worth  noting  that  the  excerpt  herein 
quoted  from  State  v.  Benham  is  quoted  with  approval 
in  State  v.  Hawkins,  18  Or.  476,  487  (23  Pac.  475). 
State  V.  Benham  is  also  cited  in  State  v.  Gray,  43  Or. 
446,  456  (74  Pac.  927) ;  and  in  State  v.  Doherty,  52  Or^ 
591,  596  (98  Pac.  152),  this  court  relied  upon  State  v. 
Benham  and  Acers  v.  United  States,  supra. 

The  rule  of  law  justifying  homicide  to  prevent  fel- 
onies extends  to  violent  and  forcible  acts  which  are  by 
statute  made  felonies,  even  though  such  acts  were  not 
felonies  at  common  law :  Pond  v.  People,  8  Mioh.  150, 
18L 
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There  are  a  few  reported  decisions  found  in  juris- 
dictions, which  have  no  l^islation  upon  the  subject, 
which  either  intimate  or  hold  directly  that  the  right  of 
,  self-defense  is  dependent  upon  the  essential  quality 
and  inherent  character  of  the  assault  itself  rather  than 
upon  Che  grade  of  punishment  attached  to  it  by  the  law. 
Among  the  former  is:  Evans  v.  State,  120  Ala.  269 
(25  South.  1Z5),  and  yet  in  addition  to  what  was  said 
in  Eiland  v.  Staie,  52  Ala.  322,  that  court  criticised  a 
requested  charge  in  Blackburn  v.  State,  86  Ala.  595,  599 
(6  South.  96),  because  it  did  not  assert  that  the  '' dan- 
ger must  invalve  peril  to  life  or  limb.*'  A  case  be- 
longing to  the  latter  class  and  directly  holding  that  the 
right  of  self-defense  depends  upon  the  character  of 
the  offense  and  not  upon  the  penalty  attached  to  it,  is 
Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478  (23  Am.  Dec. 
431) ;  but  Mr.  Bishop  criticises  that  case  by  saying: 

*' These  observations  leave  out  of  view  the  central 
truth  that  legal  doctrine  is  shaped  to  promote  cer- 
tainty of  judicial  decision,  as  well  as  justice  in  the  par- 
ticular instances.  And  among  the  distinctions  devised 
to  bring  together  justice  and  certainty  is  the  division  of 
crime  into  felony  and  misdemeanor,  with*  the  different 
consequences  which  flow  from  each'':  1  Bishop's  New 
Criminal  Law,  515. 

In  brief,  the  rule  seems  to  be  as  firmly  established  as 
quantity  and  quality  of  precedents  can  establish  any 
given  doctrine  that  the  right  of  self-defense,  in  the  ab- 
sence of  a  statute,  is  at  common  law  limited  to  the  pre- 
vention of  felonies;  and  that  an  assault,  actual  or 
threatened,  which  does  not  really  or  apparently  in- 
volve harm  amounting  to  a  felony  is  not  ''great  bodily 
harm"  within  the  meaning  of  the  books.  It  is  true 
that  the  classification  of  crimes  under  our  Code  turns 
upon  the  penalty  attached  to  a  given  crime;  but  the 
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same  thing  has  always  been  true  of  crimes  at  common 
law.  In  2  Pollock  and  M^^itland  on  History  of  Eng- 
lish Law,  466,  the  authors  define  felonies  and  there 
remark : 

*  ^  We  thus  define  felony  by  its  legal  effect ;  any  defini- 
tion that  would  turn  on  the  quality  of  the  crime  is  un- 
attainable, ' ' 

If  we  now  turn  to  our  Code  and  examine  the  chapter 
on  ^  *  crimes  against  the  person ' '  it  will  be  seen  that  every 
crime  in  the  chapter  is  made  a  felony  within  the  meaning 
of  the  law  of  self-defense,  which  deems  an  act  a  felony  if 
it  may  be  punished  by  imprisonment  in  the  penitentiary, 
except  Section  1924,  L.  0.  L.,  defining  assault  and  bat- 
tery, Section  1925,  L.  0.  L.,  which  makes  it  an  offense 
purposely  to  point  a  gun  at  another  even  though  done 
without  malice,  and  Section  1930,  L.  0.  L.,  which  de- 
fines libel ;  so  that  if  Section  1909,  L.  0.  L.,  is  construed 
to  mean  what  it  plainly  says,  it  is  equivalent  to  saying, 
so  far  as  practical  results  are  concerned,  that  slaying  in 
self-defense  may  if  necessary  be  resorted  to  in  order 
to  prevent  any  **  known '^  crime  against  the  person  ex- 
cept simple  assault  and  battery.  The  act  of  pointing  a 
gun  at  another  may  also,  in  certain  circumstances,  actu- 
ally be  or  appear  to  be  a  felony.  And,  hence,  for  all 
practical  purposes  it  may  with  propriety  be  said  that 
Section  1909,  L.  0.  L.,  includes  every  offense  involving 
bodily  harm,  except  the  single  misdemeanor  of  simple 
assault  and  battery. 

The  legislation  in  Georgia  is  exactly  like  the  legis- 
lation in  this  state.  There  as  here,  crimes  are  divided 
into  felonies  and  misdemeanors ;  and  there  as  here,  fel- 
onies include  all  offenses  punishable  by  death  or  im- 
prisonment in  the  penitentiary,  while  '*  every  other 
crime  is  a  misdemeanor*':  6  Park's  Ann.  Code  of  Ga. 
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(1914),  §2.    In  Section  70  of  the  Georgia  Code  wo 
read: 

''There  being  no  rational  distinction  between  ex- 
cusable and  justifiable  homicide,  it  shall  no  longer  exist. 
Justifiable  homicide  is  the  killing  of  a  human  being 
by  commandment  of  the  law  in  execution  of  public  jus- 
tice ;  by  permission  of  the  law  in  advancement  of 
public  justice ;  in  self-defense,  or  in  defense  of  habita- 
tion, property,  or  person,  against  one  who  manifestly 
intends  or  endeavors,  by  violence  or  surprise,  to  commit 
a  felony  on  either ;  or  against  any  persons  who  mani- 
festly intend  and  endeavor,  in  a  riotous  and  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  pur- 
pose of  assaulting  or  offering  personal  violence  to  any 
person  dwelling  or  being  therein. '  * 

This  statute  has  been  in  force  in  Georgia  since  1817 : 
Prince's  Digest  of •  Laws  of  Ga.  347;  and  beginning 
with  Hudgins  v.  State,  2  Kelly  (2  Ga.),  173,  182,  de- 
cided in  1847,  down  to  the  latest  reported  decision,  the 
Supreme  Court  of  that  state  has  consistently  upheld 
the  statute  and  ruled  that  a  killing  to  prevent  an  injury 
not  amounting  to  more  than  a  misdemeanor  is  not  jus- 
tifiable. 

In  Pov/ell  V.  State,  101  Ga.  9,  23  (29  S.  E.  309,  318, 
65  Am.  St.  Eep,  277),  it  is  said  that  Section  70  and  an- 
other section  of  the  Georgia  Code  **are  parts  of  the 
common  law.*'  In  Battle  v.  State,  103  Ga.  53,  59  (29 
S.  E.  491,  493),  the  trial  judge  refused  to  charge  the 
jury  that : 

**If  the  jury  should  believe  from  the  evidence  that 
the  defendant  hit  the  deceased  the  fatal  blow  in  de- 
fense of  his  person,  to  preyent  a  serious  personal 
injury,  the  defendant  would  be  justified  in  killing  the 
deceased ;  or  that  defendant  killed  deceased  to  prevent 
a  felony  being  committed  upon  his  property  by  de- 
ceased, then  the  killing  would  be  justifiable;  or  if  the 
killing  was  done  to  prevent  the  deceased  from  com- 
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mitting  a  trespass  upon  his  property,  the  killmg  would 
not  be  murcj^r,  but  would  only  be  manslaughter.'* 

On  appeal  the  defendant  complained  because  the  re- 
quested charge  was  not  given  and  the  Supreme  Court 
said: 

**  We  cannot  think  that  any  proposition  contained  in 
this  written  request  to  charge  should  have  been  given 
in  charge  to  the  jury.  So  far  as  the  first  is  concerned, 
it  is  not  the  law.  The  language  of  our  Code  justifies 
a  homicide  to  prevent  the  commission  of  a  felony 
upon  the  person  of  the  slayer.  An  act  of  violence 
committed  on  the  person  of  another,  which  is  included 
within  the  class  of  offenses  which  the  law  declares  to 
be  felonious,  will  always  include  a  serious  personal 
injury;  but  an  act  of  violence  so  committed,  although 
it  amounts  to  a  'serious  personal  injury'  does  not 
necessarily  come  within  the  class  of  crimes  known  as 
felonies.  If,  under  our  Code,  the  injury  about  to  be 
inflicted  was  less  than  a  felony,  it  would  not  be  suffi- 
cient cause  to  justify  the  taking  of  life  in  self-defense. 
This  justification  is  complete  onjy  (when  the  life  of 
the  assailant  is  taken)  where  the  deceased,  manifestly 
intended  or  endeavored  by  violence  or  surprise  to  com- 
mit a  felony  on  the  person  of  the  accused. ' ' 

In  Drew  v.  State,  136  Ga.  658,  661  (71  S.  E.  1108, 
1110),  Mr.  Justice  Lumpkin  ruled  as  follows: 

**It  may  be  said  that  the  taking  of  human  life  by  a 
private  person  is  a  grave  matter,  and  is  generally  to 
be  justified  only  as  an  actual  or  reasonably  apparent 
necessary  defensive  or  preventive  measure  against  a  ^ 
trespass  amounting  to  a  felony.'* 

The  following  are  among  the  other  Georgia  prece- 
dents: Keener  v.  State,  18  Ga.  194  (63  Am.  Dec.  269)  ; 
Aaron  v.  State,  31  Ga.  167 ;  Simmons  v.  State,  79  Ga. 
696  (4  S.  E.  894) ;  Cumming  v.  State,  99  Ga.  664  (27 
S.  E.  177) ;  Craivford  v.  State,  90  Ga.  701  (17  S.  E. 
628,  35  Am.  St.  Rep.  242)  j  Smarrs  Y.^State,  131  Ga.  21 
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(61  S.  E.  914) ;  McCray  v.  State,  134  Ga.  416  (68  S.  E. 
62,  20  Ann.  Cas.  101) ;  Worley  v.  State,  136  Ga.  231 
(71  S.  E.  153) ;  Johnson  v.  State,  136  Ga,  804  (72  S.  K 
233). 

While  it  has  been  held  that  the  refusal  to  give  a  re- 
quested instruction  defining  the  meaning  of  the  term 
''felony,''  it  has  also  been  decided  that,  in  the  absence 
of,  a  request,  failure  to  inform  the  jury  of  the  mean- 
ing of  the  word  will  not  necessarily  work  a  reversal: 
Holland  v.  State,  3  Ga.  App.  465  (60  S.  E.  205) ;  Bo6- 
erts  V.  State,  114  Ga.  450  (40  S.  E.  297) ;  Pickens  v. 
State,  132  Ga.  46  (63  S.  E.  783) ;  Mills  v.  State,  133 
Ga.  155  (65  S.  E.  368) ;  Scott  v.  State,  137  Ga.  337  (73 
S.  E.  575) ;  Helms  v.  State,  138  Ga.  826  (76  S.  E.  353). 

If  we  again  give  our  attention  to  our  own  prece- 
dents' we  shall  see  that,  although  the  words  ''great 
bodily  harm''  have  become  a  part  of  our  judicial 
vocabulary,  nevertheless,  it  has  never  been  expressly 
decided  that  Section  1909,/ L.  0.  L.,  does  not  mean 
what  it  says;  but,  upon  the  contrary,  tliis  court  has 
more  than  once  used  the  words  "felony"  and  "feloni- 
ous" when  describing  the  character  of  the  assault 
which  will  justify  slaying  in  self-defense:  Goodall  v. 
State,  1  Or.  334,  338  (80  Am.  Dec.  396).  In  State  v. 
Olds^,  19  Or.  397,  431  (24  Pac.  394,  417),  we  read: 

"The  right  either  of  the  state  or  of  an  individual 
to  take  human  life  must  be  sanctioned  by  law.  In 
the  latter  case  it  must  appear  that  it  was  done  to  pre- 
vent the  commission  of  a  felony  upon  the  individual, 
etc.,  as  provided  in"  Section  1909,  L.  0.  L. 

In  State  v.  Smith;iS  Or.  109, 117  (71  Pac.  973,  976), 
it  was  said: 

"Before  one  can  excuse  his  conduct  in  taking  the 
life  of  another,  it  must  appear  that  it  was  done  to  pre- 
vent the  apparent  commission  of  a  felony  by  the  latter 
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upon  him'^  citing  State  v.  Olds,  19  Or.  397  (24  Pae. 
394), 

In  State  v.  Doherty,  52  Or.  591,  596  (98  Pac.  152, 
154),  we  find  the  following: 

*'Fear  of  a  slight  injury  is  not  suflScient,  nor  will  a 
mere  assault,  not  felonious,  furnish  an  excuse  for  the 
taking  of  life.  *  *  But,  considering  the  relative  age 
and  strength  of  the  parties  or  the  ferocity  of  the  at- 
tack, if  the  intended  beating  is  of  such  a  character 
as  to  endanger  life  or  limb,  then  it  will  be  felonious, 
and  the  assaulted  person  is  justified  in  taking  the  life 
of  his  assailant  if  necessary  to  preserve  his  own  or 
protect  him  from  such  beating. '  * 

In  State  v.  WalswoHh,  54  Or.  371  (103  Pac.  516), 
Charles  H.  Walsworth  and  Nerval  Walsworth  were 
tried  and  convicted  of  the  murder  of  James  F.  Mankin. 
They  defended  upon  the  ground  of  self-defense;  and 
they  also  asserted  the  right  of  Nerval  Walsworth  to 
protect  his  mother  from  danger.  Eeferring  to  the 
charge  given  to  the  jury  this  court,  speaking  through 
Mr.  Justice  McBridb,  used  the  following  language : 

ft 

**The  charge  of  the  court  admirably  stated  the  issue 
to  the  jury,  and  the  general  charge  upon  the  law  of 
self-defense,  so  far  as  it  related  to  the  right  of  Nerval 
and  Charles  H.  Walsworth  to  defend  themselves,  is  a 
model  charge ;  but  the  court  entirely  omitted  to*  charge 
the  jury  upon  the  right  of  defendant,  Nerval  Wals- 
worth, to  pr^otect  his  mother  from  danger  to  her  life 
from  an  alleged  unjustifiable  attack  upon  the  house  by 
deceased  and  his  brother.'* 

• 

An  examination  of  the  original  record  shows  that 
this  '* model  charge'*  upon  the  subject  of  self-defense 
contains  the  follo^ng  language  taken  from  State  v. 
Benham,  23  Ibwa,  154  (92  Am.  Dec.  416),  and  repeated 
approvingly  in  State  v.  Hawkins,  18  Or,  476,  487  (23 
Pac.  475,  479) : 
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*'The  law  regards  human  life  as  the  most  sacred  of 
all  interests  committed  to  its  protection,  and  there  can 
be  no  successful  setting  up  of  self-defense,  unless  the 
necessity  of  taking  life  is  actual,  present,  urgent,  un- 
less in  a  word,  the  taking  of  his  adversary's  life  is 
the  only  reasonable  resort  of  the  party  to  save  his  own 
life  or  his  person  from  deadly  harm  or  severe  calam- 
ity felonious  in  its  character. ' ' 

The  following  are  additional  apropos  decisions  ren- 
dered by  this  court:  State  v.  Tarter,  26  Or.  38,  45  (37 
Pac.  53) ;  State  v.  Thompson,  49  Or.  46,  49  (88  Pac 
583,  124  Am.  St.  Eep.  1015) ;  State  v.  Toung,  52  Or. 
227,  232  (96  Pac.  1067,  132  Am.  St.  Bep.  689,  18 
L.  E.  A.  (N.  S.)  688). 

When  our  statute  justifies  homicide  to  prevent  a 
felony,  it  is  a  confirmation  rather  than  a  departure 
from  the  common-law  rule.  Violence  to  the  person 
which  amounts  to  no  more  than  the  misdemeanor  of 
simple  assault  and  battery  does  not  justify  taking  life ; 
but  a  person  is  justified  in  slaying  to  avert  imminent 
danger  of  violence  amounting  to  a  felony.  Violence 
which  rises  to  the  degree  of  a  felony  is  *' great  bodily 
harm'';  violence  which  falls  to  the  degree  of  a  mis- 
demeanor is  not  "great  bodily  harm.'*  There  was  no 
error  ip  informing  the  jury  that  **the  danger  must  be 
that  of  a  threatened  felony." 

I  concur  with  Mr.  Justice  Burnett's  criticism  of 
that  part  of  the  charge  to  the  jury  which  speaks  of 
indirect  evidence;  and  I  also  concur  in  what  he  says 
on  the  subject  of  uncommunicated  threats,  ' 

The  judgment  should  be  reversed  and  a  new  trial 
granted  for  the  reasons  hereinbefore  stated. 

McBride,  C.  J.,  and  Bean,  Benson  and  Bennett, 
JJ.,  concur. 


Dec.  1919.]      Garvin  v.  Western  Cooperage  Co.  487 


Argued  September  17,  reversed  October  7,  rehearing  denied  December 

.   30,  1919. 

GARVIN  V.  WESTERN  COOPERAGE  CO. 

(184  IHm5.  555.) 

Muter  ftnd  Senrant-^Oomplatnt  Sufficient  Wlthont  Alleging  Msstw't 
BeJecUon  of  Workmen's  Compensation  Act 

1.  There  being  no  presamption  und<eT  the  Workmen's  Compenea- 
tion  Act  as  to  whether  the  employer  is  subject  thereto,  the  injured 
servant's  complaint  is  not  insufficient  for  failure  to  allege  that  de- 
fendant had  elected  not  to  come  under  the  act,  the  matter  being 
one  of  affirmative  defense. 

Aliens— Nonresident  Allen's  Action  for  Son's  Death  Properly  Bronglit 
by  Direction  of  Foreign  Oonsol. 

2.  Under  the  treaties  of  the  United  States  with  Austria-Hungary, 
the  Austrian  consul-general  has  authority  to  direct  an  attorney  to 
bring  an  action  under  the  Employers*  Liability  Act  on  behalf  of  a 
mother  who  is  a  subject  and  resident  of  Austria  for  the  death  of  her 
son. 

Death — Nonresident  Allen  may  Sne  Employer  for  Death  of  Son. 

3.  A  nonresident  alien  may  maintain  an  action,  under  the  Em- 
ployers' Liability  Act,  for  the  death  of  her  son  against  his  employer. 

Erldenoe— Sufficiency  to  Establish  Belationship. 

4.  In  4&1  action  by  a  nonresident  alien  for  the  death  of  her  son, 
testimony  of  a  relative  and  frequent  visitor  of  the  family  that  plain- 
tiff treated  decedent  as  her  son  and  called  him  her  son,  and  decedent 
treated  plaintiff  as  his  mother  and  had  spoken  of  her  as  his  mother, 
was  competent  to  establish  the  relationship,  being  direct  evidence 
thereof. 

Evidence—Written  Declaration  of  Alien  B^tire  Prior  to  Action 
Admissible  to  Show  BelatlonShip. 

5.  In  an  action  by  the  nonresident  alien  mother  of  deceased  ser- 
vant against  the  letter's  employer,  a  letter  written  by  deceased's 
brother  in  Austria  to  a  relative  in  this  state,  made  at  a  time  when 
no  controversy  existed  as  to  relationship  of  mother  and  son,  was 
admissible  evidence  on  the  question  of  pedigree. 


Evidence— Admission  of  Belationship  by  Defendant's  Attorney  in 
Another  Action  Inadmissible. 

6.  In  an  action  by  a  nonresident  alien  mother  for  the  death  of 
her  son  against  the  latter's  employer,  a  statement,  made  in  argument 
in  support  of  defendant's  motion  for  nonsuit,  in  a  cause  in  which 
this  plaintiff  was  not  a  party,  that  it  was  disclosed  by  evidence  that 
deceased  had  a  mother  so  that  his  administrator  could  not  bring 
action  for  his  death,  is  not  admissible  as  an  admission  by  defendant 
of  the  relationship  of  mother  and  son,  , 
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Witnesses  —  Question  EstabUsblng  AfllrmatiTe  Defease  not  Proper 
Cross-examination. 

7.  In  an  action  for  tli«  death  of  a  servant  by  collision  of  a  l^ek 
with  an  engine  upon  which  the  servant  was  riding,  it  was  error 
for  defendant  to  ask  plaintiff's  witness  what  kind  and  make  tbe 
truck  was,  when  witness  had  not  testified  as  to  the  trucks,  since 
such  question  was  clearly  directe^  toward  establishing  an  affirmative 
defense  and  was  no-t  proper  cross-examination. 

Witnesses — ^Inconsistent  Testimony  in  Former  Proceeding  Concerning 
the  Same  Accident  Admissible. 

8.  In  view  of  Section  861,  L.  O.  L.,  it  was  proper,  in  an  action 
against  employer  for  the  death  of  a  servant,  to  ask  a  witness  about 
his  testimony  at  a  coroner's  inquest  relative  to  same  accident,  for 
the  purpose  of  impeachment,  where  there  was  an  apparent  incon- 
sistency. 

Master  and  Servant— Evidence  of  Use  of  Safety  AppUuices  Admis- 
sible to  Show  Practicability. 

9.  In  an  action  under  tbe  employers'  liability  law  for  death  in  a 
collision  between  an  engine  and  a  runaway  logging-ear,  testimony 
that  witness  had  worked  for  years  in  nearly  every  possible  capacity 
in  logging  camps  using  trucks,  and  that  on  logging  roads  where  there 
are  grades,  safety  lines,  safety  rails,  and  derails  are  used,  was  com- 
petent on  the  question  of  practicability  of  such  safety  devicoe. 

Trial — Instmction  Limiting  Jury  to  One  Item  of  Negligence  'Prcff^ 
erly  Befnsed. 

10.  In  an  action  under  tho  employers*  liability  law  for  a  servant's 
death  in  a  collision  between  an  engine  on  which  he  was  riding  and 
a  runaway  log^ng-car,  where  there  was  evidence  of  negligence  in 
not  using  snubbing  lines  and  safety  switches,  en  instruction  limit- 
ing the  jury  to  consideration  of  one  item  of  negligence,  based  upon 
a  defective  drift-pin,  which  permitted  the  brake  to  loosen,  was  prop- 
erly refused. 

Deatb — Proper  Measure  of  Damages  for  Son's  Deatb. 

11.  In  a  mother's  action  under  the  Employers*  Liability  Act  for 
the  death   of  her  son,  an  instruction  that  the  jury  might  consider, 
his  age,  life  expectancy,  health,  ability,  habits,  mental  and  physical 
skill,  and  the  amount  which  he  would  probably  have  saved  from  his 
earnings,  held  proper. 

From  Multnomah:  Eobebt  G.  Morrow,  Judge. 

Department  1. 

This  is  an  action  wherein  it  is  sought  to  recover 
damages  for  the  death  of  one  Mjo  Ejacich,  of  whom 
the  plaintiff  claims  to  be  the  mother.  The  substan- 
tial facts  as  alleged  in  the  complaint  are  that  Mjo 
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Ejacich  was  a  member  of  the  section  crew  upon  de- 
fendant's logging  railroad;  that  at  the  time  of  the 
accident  resulting  in  his  death,  he  was  riding  upon 
one  of  defendant's  engines;  t^at  at  the  same  time 
other  employees  were  loading  a  logging-car,  and  that 
after  it  was  partially  loaded,  a  bolt  in  the  hand-brake 
attached  to  the  car  broke,  thereby  releasing  the  brake, 
whereupon  the  car  '*ran  wild,"  colliding  with  the 
engine  upon  which  Ejacich  was  riding,  and  thereby 
caused  the  injuries  which  resulted  in  his  death.  The 
alleged  negligence  upon  which  the  right  of  recovery  is 
based  consisted  in  spotting  the  car  upon  a  dangerous 
and  steep  grade  without  using  the  necessary  methods 
of  anchoring  the  car  during  the  operation  of  loading 
it,  as  follows: 

1.  The  defendant  failed  to  provide  **  snubbing 
lines,"  consisting  of  a  steel  cable,  one  end  of  which  is 
attached  to  the  oar  and  the  other  end  to  some  station- 
ary object,  which  would  safely  hold  the  car  in  place. 

2.  It  neglected  to  safeguard  the  car  with  **  safety 
chains,"  with  which  the  car  might  be  chained  to  the 
track. 

3.  It  neglected  to  provide  safety  or  derailing 
switches  with  which  to  derail  a  **  runaway"  car. 

4.  That  the  defendant,  at  the  time  of  the  accident, 
had  a  derailing  switch  installed  below  the  grade  where 
the  car  was  being  loaded,  but  it  was  spiked  to  the  main 
line  so  as  to  be  useless  as  safety  device. 

5.  That  it  neglected  to  provide  sound  and  substan- 
tial brakes  on  the  logging-car,  and  failed  to  take  meas- 
ures to  see  that  the  brakes  were  in  good  working  con- 
dition. 

The  answer,  after  denials,  pleads  affirmatively  as 
follows : 
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That  on  or  about  the  thirteenth  day  of  September, 
1915,  defendant  was  and  for  some  time  prior  thereto 
had   been  conducting  a  logging   business  in  Clatsop 
County,  Oregon.    That  in  connection  with  said  log- 
ging business  defendant  operated  a  logging  railroad. 
That  on  or  about  the  said  thirteenth  day  of  Septem- 
ber, 1915,  Mjo  Rjacich  was  in  its  employ  as  a  section- 
hand  and  at  the  time  of  his  accident  aforesaid  he  was 
riding  on  a  locomotive  belonging  to  defendant.    That 
some  distance  away  from  the  point  of  the  accident  a 
set  of  logging  trucks  were  being  loaded  with  logs  at 
a  logging  roUway.    That  said  trucks  were  practically 
new,  and  had  been  purchased  from  a  reputable  con- 
cern and  had  been  manufactured  by  a  reputable  manu- 
facturer.   That    the    said    trucks  were  of    standard 
make,  such  as  are  used  commonly  in  work  of  that  kind, 
and  had  been  properly  inspected  by  the  defendant. 
That  each  truck  had  a  standard  brake  with  a  brake- 
staff  which  could  be  tightened   from   the  side — ^that 
when  tightened  the  said  brake-staff  was  held  in  place 
by  means  of  a  pawl  which  fitted  into  a  ratchet.    That 
the  said  ratchet  was  attached  to  said  brake-staff  by 
means  of  a  metal  pin  which  ran  through  the  said  rat- 
chet and  said  brake-staff.    That  while  the  said  trucks 
were  being  loaded  with  logs  the  pin  holding  the  ratchet 
attached  to  the  forward  brake-staff  broke  in  some 
manner,  thereby  allowing  the  brakes  to  loosen  from 
the  wheels  and  the  said  trucks  loaded  with  two  logs 
started    down   the   track,  colliding  with   the   trucks 
loaded  with  logs  attached  to  the  locomotive  aforesaid, 
on  which  locomotive  the  said  Mjo  Rjacich  was  riding. 
That  by  reason  of  said  collision  the  said  Mjo  Rjacich 
received    injuries    from  which    he    afterward    died. 
That  the  pin  which  broke  appeared  amply  sufficient, 
and  was  put  in  place  by  the  manufacturers.    That  an 


/" 
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inspection  would  not  disclose  any  defect  in  said  pin, 
and  so  far  as  this  defendant  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  said  pin  was 
in  good,  first-class  condition ;  and  so  far  as  defendant 
is  concerned  said  accident  was  wholly  unavoidable, 
accidental  and  unforeseen,  and  could  not  have  been 
prevented  by  it  through  the  exercise  of  ordinary  care. 
A  reply  having  been  filed,  there  was  a  trial,  result- 
ing in  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  8enn,  EkwaU  <&  Recken,  with  an  oral  argu- 
ment by  Mr.  F.  8.  S^nn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  M.  H.  Clark  and  Messrs.  Woemdle  <!>  Hdds,  with 
oral  arguments  by  Mr.  Charles  T.  Haxis  and  Mr.  Clark. 

Mr.  A.  P.  Dodson  appearing  for  Alien  Property 
Custodian. 

BENSON,  J.— 1.  The  first  assignment  of  error  is 
that  the  complaint  is  insufiicient  because  it  fails  to 
allege  that  defendant  had  elected  not  to  come  under 
the  Workmen's  Compensation  Act.  The  contention 
thus  presented  has  been  settled  adversely  to  defend- 
ant's theory  in  Olds  v.  Olds,  88  Or.  209  (171  Pac. 
1046). 

2.  It  is  then  urged  that  the  court  erred  in  permit- 
ting plaintiff's  attorney  to  testify  that  he  was  author- 
ized and  requested  to  commence  the  action  in  behalf 
of  plaintiff  at  the  request  of  and  under  the  direction 
of  the  Austrian  consul-general.  The  objection  to  this 
evidence  was  based  upon  the  ground  that  under  the 
statute  no  one  but  the  mother  is  entitled  to  bring  ao- 
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tion,  and  that  the  consul  cannot  authorize  the  proceed- 
ing. This  question  also  has  been  set  at  rest  in  the 
recent  case  of  Ljubich  v.  Western  Cooperage  Co.,  93 
Or.  633  (184  Pac.  551),  wherein  it  is  held  that  under 
the  treaties  of  the  United  States  with  Austria-Hungary, 
the  consuls  of  that  country  are,  in  effect,  eoc-officio  at- 
torneys in  fact,  with  ample  authority  in  cases  like  the 
one  at  bar. 

3.  The  next  assignment  is  that  the  court  erred  in 
holding  that  the  plaintiff   can  maintain   this    action, 
being  a  nonresident  alien.    Although  this  question  has 
been  frequently  discussed  and  passed  upon  in  many 
other  states,  this  is  the  first  time  that  it  has  been 
presented  for  our  consideration.    The  leading  case  in 
the  United  States    supporting  defendant's  theory  of 
the  law  is  that  of  Deni  v.  Pennsylvania  R.  Co.,  181 
Pa.  525  (37  Atl.  558,  59  Am.  St.  Rep.  676),  which  has 
been  followed  by  a  few  of  the  other  states,  notably 
Wisconsin  and  Indiana,  but  a  great  majority  of  the 
states  have  held  to  the  contrary.    A  leading  case  in 
support  of  plaintiff's  right  to  maintain  the  action  is 
that  of  Mulhall  v.  Fallon,  176  Mass.  266  (57  N.  E. 
386,  79  Am.  St.  Rep.  309,  54  L.  R.  A.  934),  wherein 
the  court,  speaking  by  Mr.  Justice  Holmes,  says : 

**In  all  cases  the  statute  has  the  interest  of  the  em- 
ployees in  mind.  It  is  on  their  account  that  an  action 
is  given  to  the  widow  or  next  of  kin.  Whether  the 
action  is  to  be  brought  by  them  or  by  the  administra- 
tor, the  sum  to  be  recovered  is  to  be  assessed  with 
reference  to  the  degree  of  culpability  of  the  employer 
or  negligent  person.  In  other  words,  it  is  primarily  a 
penalty  for  the  protection  of  the  life  of  a  workman  in 
this  state.  We  cannot  think  that  workmen  were  in- 
tended to  be  less  protected  if  their  mothers  happen  to 
live  abroad,  or  less  protected  against  sudden  than 
against  lingering  death.    In  view  of   the  very  large 
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amount  of  foreign  labor  employed  in  this  state,  we 
cannot  believe  that  flo  large  an  exception  was  silently 
left  to  be  read  in/' 

In  the  comparatively  recent  case,  Anustasakas  v. 
International  Contract  Co.,  51  Wash.  119  (98  Pac.  93, 
130  Am.  St.  Rep.  1089,  21/L.  R.  A.  (N.  S.)  267),  the 
Supreme  Court  of  Washington,  in  an  interesting  opin- 
ion, wherein  are.  cited  a  large  number  of  the  cases 
supporting  either  contention,  speaking  by  Mr.  Justice 
RuDKiN,  says: 

**The  plea  of  alienage  is  not  favored  in  law,  and  we 
are  of  opinion  that  the  rule  which  permits  nonresident 
aliens  to  maintain  actions  of  this  kind  is  supported  by 
the  weight  of  authority,  and  is  more  in  harmony  with 
the  liberal  cosmopolitan  spirit  of  the  age  than  the 
narrow  provincial  rule  which  would  close  our  courts 
to  widows  and  orphans  solely  because  they  happen  to 
be  nonresident  aliens.'? 

This  case  is  also  reported  in  21  L.  R.  A.  (N.  S.) 
267,  where  it  is  followed  by  an  interesting  note,  citing 
practically  all  of  the  cases  upon  the  subject. 

At  the  conclusion  of  a  brief  and  lucid  discussion  of 
the  subject  in  I  R.  C.  L.  825,  is  found  this  language : 

''Since  the  statutes  of  the  various  states  giving  a 
right  of  action  for  negligent  killing  are  copied  from 
Lord  Campbell's  Act,  the  construction  placed  upon 
that  act  by  a  decision  of  the  King's*  Bench  in  1898 
greatly  influenced  the  courts  which  denied  the  right  of 
action  in  the  earlier  cases;  and,  therefore,  the  dis- 
approval of  that  decision  in  the  later  case  before  the 
same  court  but  by  different  judges  in  1901  would  ^eem 
to  weaken,  to  some  extent  at  least,  the  weight  of  those 
e^lier  decisions  of  the  state  courts.  It  thus  appears 
that  the  weight  of  authority  both  in  England  and  the 
United  States  is  that  alienage  is  not  a  condition  affect- 
ing a  recovery  for  the  death  of  a  relative  under  the 
statutes  allowing  such  an  action.*' 
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We  therefore  adopt  the  doctrine  that  a  nonresident 
alien  is  not  precluded  from  maintaining  the  action. 

4.  Error  is  assigned  Upon  the  action  of  the  conrt  in 
refusing  to  strike  from  the  record  the  testimony  of 
the  witness  Mike  Erstich.  The  substance  of  the  tes- 
timony of  this  witness  is  to  the  effect  that  his  father 
and  decedent's  father  were  first  cousins;  that  dece- 
dent and  himself  were  both  bom  at  Dinovo,  Austria,  a 
village  containing  about  three  hundred  houses;  that 
their  homes  were  separated  by  the  distance  of  about 
fifteen  minutes'  walk;  that  they  had  both  lived  at 
Dinovo  all  of  their  lives,  until  Mjo  Rjacich  had  come 
to  Portland  about  six  years  before  his  death,  to  which 
place  the  witness  had  followed  about  two  and  a  half  or 
three  years  later ;  that  he  had  known  the  plaintiff  from 
his  earliest  recollection;  that  he  had  been  a  frequent 
visitor  at  her  home,  which  had  also  been  the  home  of 
the  decedent  all  of  his  life  until  he  came  to  Portland ; 
that  in  the  home  at  Dinovo  the  plaintiff  had  treated 
the  deceased  as  her  son  and  called  him  her  son;  and 
that  deceased  had  treated  plaintiff  as  his  mother  and 
had  spoken  of  her  as  his  mother.  The  witness  also 
testified  that  the  decedent  had  sent  money  to  his 
mother,  and  that  after  decedent  came  to  Portland  and 
before  the  witness  left  Dinovo,  he  saw  the  mother 
receive  money  which  had  been  sent  to  her  by  decedent. 
It  is  urged  that  this  evidence  is  incompetent  for  the 
reason  that  there  is  no  other  evidence  in  the  record 
concerning  the  relationship  of  plaintiff  and  decedent, 
I  and  that  since  this  evidence  consists  of  the  declara- 

I  tions  of  the  plaintiff,  who  is  beyond  the  jurisdiction 

I  of  the  court,  and  of  Mjo  Rjacich  who  is  dead,  that  it 

\  belongs  to  that  class  of   hearsay  evidence  which  is 

admissible  only  when  there  is  evidence,  dehors  the 
declarations,  of  the  relationship  of  the  declarant  to 
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the  family.  A  careful  analysis  of  this  testimony 
shows  that  the  witness  himself  is  a  relative;  he  says 
that  he  has  known  both  declarants  all  of  his  life,  that 
they  bore  the  same  family  name,  liv^  in  the  same 
house,  conducted  themselves  toward  each  other  as 
mother  and  son,  and  each  addressed  the  other  in  a 
way  to  indicate  such  relationship.  It  will  be  at  once 
observed  that  here  is  evidence,  outside  of  the  declara- 
tions of  the  plaintiff  and  Mjo  Rjacich,  tending  to 
establish  the  relationship,  being  the  direct  evidence 
of  the  witness  Erstich.  In  a  very  carefully  considered 
case,  State  v.  McDonald,  55  Or.  419  (103  Pac.  512, 104 
Pac.  967,  106  Pac.  444),  testimony  of  this  nature  is 
held  to  be  competent,  and  it  was  not  error  to  admit  it. 
5.  Our  attention  is  then  directed  to  the  fact  that 
the  court  admitted  in  evidence  a  letter  purporting  to 
have  been  written  by  Matt  Rjacich  (a  brother  of 
Mjo  Rjacich),  mailed  by  him  at  a  postoflSce  in  Austria 
near  Dinovo,  and  addressed  to  the  witness  Mike 
Erstich,  who  testified  that  it  was  a  reply  to  one  writ- 
ten by  him,  and  that  he  recognized  the  handwriting 
as  that  of  Matt  Rjacich.  The  letter,  as  translated  by 
the  interpreter  then  in  attendance  upon  the  court, 
reads  as  follows: 

*' Dinovo,  date  March  1,  1916. 
**My  dear  Matt: 

'*I  am  letting  you  know  that  we  are  in  good  health, 
thank  God,  wishing  that  this  letter  will  also  reach  you 
in  good  health.  My  dear  Matt,  I  'm  in  receipt  of  your 
letter  and  properly  understand  everything  what  you 
wrote  me  to  send  a  power  of  attorney  and  I'm  afraid 
it  would  not  be  all  right  if  we  did' not  put  all  names 
and  dates  of  birth  of  our  family.  Mother  was  called  to 
the  Court  yesterday  and  they  want  us  give  all  names 
and  date  of  birth  and  the  Court  will  mail  it  to  you. 
If  you  had  written  us  right  away  you  would  have  got 
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it  long  ago.  Dear  Matt,  I  ask  you  to  do  everything 
you  can  in  this  case.  Dear  Martt,  answer  right  away. 
You  will  receive  the  pojv^er  of  attorney  at  any  time. 
You  can  tell  the  Court  that  you  wrote  for  the  po^wer 
of  attorney  and  that  it  did  not  get  there  yet  Dear 
Matt,  nothing  else  to  write,  receive  my  sympathy  from 
me. 

**Your  dear  cousin, 

'^Matt  RjAcro. 
**  Good-bye,  awaiting  your  €tnswer/* 

This  letter  was  written  before  the  present  action 
was  begun,  and  before  there  was  any  controversy  as 
to  the  identity  of  Mjo  Rjacich^s  mother,  and  it  was 
offered  in  evidence  for  the  purpose  of  showing  rela- 
tionship. The  defendant  maintains  that  it  is  incom- 
petent as  being  hearsay  and  a  self-serving  declaration, 
made  after  the  death  of  Mjo  Rjkcich,  and  therefore 
inadmissible.  The  plaintiff  insists  that  it  constitutes 
the  declaration  of  a  member  of  the  family  (who  is  out 
of  the  jurisdiction  and  whose  declaration  is  therefore 
competent  evidence)  upon  the  question  of  pedigree. 
We  are  not  much  impressed  with  the  probative  value 
of  the  contents  of  the  letter  and  in  fact  find  nothing 
of  value  in  it,  but  so  far  as  it  tends  to  establish  the 
question  of  relationship,  we  think  it  is  clearly  compe- 
tent. In  Thompson  v.  Woolf,  8  Or.  454,  this  court 
says: 

''Declarations  of  a  deceased  person  or  persons  out 
of  the  state,  who  are  related  to  a  family,  may  be  ad- 
mitted to  prove  pedigree.  But  before  such  declara- 
tion can  be  admitted,  the  relationship  of  the  declarant 
to  the  family  must  be  proved  by  other  evidence  than 
his  declarations.** 

Here  we  have  the  evidence  of  Erstich  that  the 
author  of  the  letter  is  a  brother  of  the  decedent,  Mjo 
Ejacich,  and  that  he  is  out  of  the  state,  living  in 
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Dinovo,  Austria.  We  know  of  no  authority  which 
makes  any  distinction  between  a  written  declaration 
and  one  that  is  spoken. 

The  fact  that  the  letter  was  written  after  the  death 
of  Mjo  Rjacich  does  not  affect  the  admissibility  of 
the  declaration,  unless  it  was  made  after  the  contro- 
versy had  arisen,  and  upon  th\s  point  the  rule  appears 
to  be  that  the  evidence  is  properly  admitted  if  the 
declaration  was  made  at  a  time  when  no  controversy 
existed  as  to  the  precise  question  in  regard  to  which 
the  declaration  is  made:  2  Wigmore  on  Evidence, 
§  1483.  In  the  present  case,  the  letter  from  Matt 
Rjacich  was  written  before  this  action  was  begun,  and 
before  any  question  of  the  identity  of  the  mother  had 
arisen.  We  therefore  conclude  that  the  letter  was 
properly  admitted. 

6.  The  next  assignment  of  error  is  based  upon  the 
action  of  the  court  in  permitting  J.  F.  Wood,  the 
official  court  reporter  to  testify  from  his  report  of  the 
evidence  in  a  former  case,  the  statement  of  W.  E. 
Thomas,  one  of  the  defendant's  attorneys,  in  a  motion 
for  a  nonsuit  as  follows: 

'*The  defendant  at  this  time  moves  for  a  nonsuit. 
This  is  made  upon  the  ground  that  this  action  has  not 
been  brot  by  a  person  who  is  entitled  to  bring  the 
action  under  the  laws  of  this  state,  in  a  case  of  this 
kind.  This  action,  the  fact  is,  as  disclosed  by  the  evi- 
dence in  this  case,  and  as  alleged  in  the  pleadings, 
brings  this  case  within  the  employers'  liability  law, 
clearly  and  unquestionably.  That  being  the  case,  an 
administrator  of  an  estate  cannot  bring  an  action 
against  a  defendant  under  the  conditions  existing  in 
this  case.  It  is  disclosed  by  the  evidence  that  the  de- 
ceased has  a  mother.  Under  the  Employers'  Liabil- 
ity Act  of  1911,  Section  4,  this  action  cannot  be  brot 
by  an  administrator.  The  question  was  thereupon  ar- 
gued at  length  and  at  the  conclusion  of  said  argument 
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the  conrt  sustained  the  motion  of  defendant  for  a  non- 
suit, to  which  action  of  the  court,  in  sustaining  said 
motion,  plaintiff  then  and  there  by  counsel  duly  ex- 
cepted/' 

The  introduction  of  this  ]>ortion  of  the  record  of  a 
former  action,  in  which  the  administrator  sought  to 
recover  upon  the  same  cause  of  action,  was  objected 
to  by  the  defendant  as  irrelevant,  incompetent  and 
immaterial,  and  tending  to  prove  no  issue  in  the  case. 
The  plaintiff  argues  that  the  statement  above  quoted 
contains  a  formal  admission  that  the  decedent  had  a 
mother  living  and  that,  being  inconsistent  with  de- 
fendant 's  attitude  in  the  present  action,  the  statement 
of  its  attorney  is  binding  upon  the  client  in  this  pro- 
ceeding. In  support  of  her  contention,  plaintiff  calls 
our  attention  to  certain  cases  which  we  briefly  con- 
sider. The  first  is  Heywood  v.  Doernbeckery  48  Or. 
359  (86  Pac.  357,  87  Pac  530).  From  the  opinion  in 
this  case,  counsel  quotes  the  following: 

"The  admission  of  an  attorney,  made  within  the 
scope  of  his  authority  and  during  the  continuance  of 
his  employment,  bind  his  client  to  the  same  extent  as 
a  stipulation. ' ' 

The  effect  of  the  language  quoted  is  distinctly  modi- 
fied, however,  by  the  next  sentence  which  reads  thus: 

*  *  This  rule  is  not  invoked  to  charge  the  plaintiff  with 
an  acknowledgment  of  a  fact  prejudicial  to  its  inter- 
ests, but  as  tending  to  show  the  theory  of  its  counsel 
as  to  the  basis  of  the  second  cause  of  action. ' ' 

The  next  citation  is  Missouri  <&  K.  Telephone  Co. 
V.  Vandevort,  67  Kan.  269  (72  Pac.  771).  This  was  a 
case  in  which  the  court  admitted  in  evidence  an  admis- 
sion of  an  attorney  made  in  an  opening  statement  to 
the  jury  in  a  former  trial  of  the  same  case.  In  hold- 
ing that  it  was  properly  admitted,  tl\e  court  says : 
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*'Iii  the  statement  was  the  admission  of  a  material 
fact  as  to  the  action  of  the  telephone  company  in  the 
premises.  From  a  reading  of  the  record  the  admis- 
sion appears  to  have  been  distinctly  and  formally 
made.  In  Kindley  v.  Railroad  Co.,  47  Kan.  432  (28 
Pac.  201),  it  was  held  that  the  court  is  warranted  in 
acting  on  the  admission  of  a  party  made  in  the  open- 
ing statement  of  a  case  to  the  court  and  jury,  and 
might  make  a  final  disposition  of  the  case  where  such 
statement  absolutely  p^^ecluded  a  recovery  by  him. ' ' 

The  holding  in  this  case  appears  to  be  opposed  to 
the  great  weight  of  authority.  In  1  Ency.  of  Evi- 
dence, 469,  we  find  the  rule  stated  thus : 

* '  The  admission  to  be  binding  must  be  so  made  as 
to  be  a  part  of  the  evidence  in  the  case,  or  formally 
made  to  avoid  or  excuse  the  making  of  proof.  There- 
fore, the  mere  admission  or  statement  of  counsel  in 
an  opening  statement  is  not  such  as  to  amount  to  a 
binding  admission. 

^  *  But  there  may  be  exceptions  to  this  rule.  Indeed, 
it  has  been  held  that  *n  admission  made  by  counsel, 
in  the  opening  statement,  may  be  conclusive  of  the 
case,  and  warrant  a  judgment  without  further  pro- 
ceeding.^^   Citing  a  large  number  of  authorities. 

1  Greenleaf  on  Evidence,  Section  186,  states  the 

rule  thus: 

« 

''The  admissions  of  attorneys  of  record  bind  their 
clients,  in  all  ipatters  relating  to  the  progress  and 
trial  of  the  case;  but  to  this  end,  they  must  be  dis- 
tinct and  formal,  or  such  as  are  termed  solemn  ad- 
missions ;  made  for  the  express  purpose  of  alleviating 
the  stringency  of  some  rule  or  practice,  or  of  dis- 
pensing with  the  formal  proof  of  some  fact  at  the 
.trial.'^ 

The  next  case  to  which  our  attention  is  called  is 
Oscanyan^Y.  Arms  Co.,  103  U.  S.  261  (26  L.  Ed.  539, 
see,  also,  Rose's   TJ.  S.  Notes),  which   was  ^a    case 
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wherein  the  attorney  for  plaintiff  made  an  opening 
statement  which  disclosed  that  he  was  seeking  to  re- 
cover npon  a  contract  which  was  corrupt,  immoral 
and  contrary  to  public  policy.  The  defendant  there- 
upon moved  for  a  directed  verdict,  and  the  court 
asked  the  attorneys  for  the  plaintiff  if  they  claimed 
or  admitted  that  the  statements  which  had  been  made 
were  true,  and  counsel  replied  in  the  aflBrmative, 
whereupon  the  motion  was  granted.  This  appears 
to  be  a  clear  case  of  an  exception  to  the  general  rule, 
and  properly  so. 

Our  consideration  is  also  invoked  for  a  statement  of 
the  rule  found  in  16  Cyc.  965,  as  follows : 

**  Relevant  judicial  statements  made  or  adopted  by 
a  party,  although  made  without  the  knowledge  or  con- 
sent of  his  attorney,  are  when  received  by  the  court, 
admissible,  not  only  in  the  case  in  which  they  are 
made,  but  in  any  subsequent  trial  or  proceedings  con- 
nected with  it  and  in  other  cases  in  which  the  facts 
covered  thereby  are  relevant.  *  *  Judicial  admissions 
are  frequently  those  of  counsel  or  attorneys  of  recr- 
ord.  When  these  are  made  in  good  faith,  in  the  coun- 
sel's professional  capacity,  for  the  purpose  of  dis- 
pensing with  evidence,  and  to  that  end  are  distinct  and 
formal,  they  bind  the  client,  whether  made  before,  on, 
or  after  the  trial." 

In  attempting  to  relate  these  authorities  to  the  case 
at  bar,  counsel  has  apparently  overlooked  certain 
important  considerations.  The  statement  of  Mr. 
Thomas  was  made  in  argument  in  support  of  his 
motion  for  a  nonsuit,  in  another  action,  in  which  the 
present  plaintiff  was  not  a  party.  In  the  case  of 
Brown  v.  Oregon  Lumber  Co.,  24  Or.  315  (33  Pac. 
557),  Mr.  Chief  Justice  Lord  says: 

'*A  motion  for  a  nonsuit  is  in  the  nature  of  a  de- 
murrer to  the  evidence;  it  admits  not  only  all  that 
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the  evidence  proves,  but  all  that  it  tends  to  prove. 
The  evidence  given  for  the  plaintiff  must  be  taken  to 
be  true,  together  with  every  inference  of  fact  which 
the  jury  might  legally  draw  from  if 

In  effect,  then,  Mr.  .Thomas'  statement  amounts  to 
saying : 

'*If  we  admit,  and  for  the  purpose  of  this  motion 
we  do,  that  every  item  of  evidence  offered  by  plain- 
tiff is  true,  nevertheless,  plaintiff,  as  administrator, 
cannot  maintain  this  action,  because  he  has  offered 
evidence  to  prove  that  the  decedent  has  a  mother  liv- 
ing, to  whoifi  the  statute  gives  the  exclusive  right  of 
action.  * ' 

If  an  admission  of  this  sort  is  binding  upon  the 
client  in  a  subsequent  action,  properly  brought,  then 
every  motion  for  a  nonsuit  becomes  an  admission 
against  interest.  We  have  been  unable  to  find  author- 
ities which  would  justi%^  ^uch  a  conclusion.  The  ad- 
mission of  the  statement  was  error. 

7.  It  is  then  argued  that  the  court  erred  in  sus- 
taining plaintiff's  objection- to  the 'following  question 
asked  of  the  witness  Robinson,  upon  cross-examina- 
tion: '^Do  you  know  what  kind,  what  make  of  truck 
this  was!"  This  witness,  who  was  superintendent  of 
logging  operations  for  the  defendant  company,  had 
been  called  as  a  witness  for  the  plaintiff  and  had  been 
examined  as  to  the  various  precautions  in  regard  to 
safety  of  employees,  but  had  not  been  examined  with 
reference  to  the  trucks.  Plaintiff  objected  to  the 
question  upon  the  ground  that  it  was  not  proper  cross- 
examination,  but  was  a  part  of  defendant's  direct  case. 
It  will  be  noted  that  the  answer  alleges  that  the  truck 
was  of  a  standard  make,  practically  new,  etc.  The 
question  was  clearly  directed  to  establishing  an  aflSrm- 
ative  defense,  and  was  not  proper  cross-examination. 
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It  may  also  be  observed  that  upon  the  defense,  wit- 
nesses were  permitted  without  objection,  to  describe 
the  truck  in  detaiL  There  was  no  error  in  the  ruling 
of  ihefiourt 

8.  The  same  witness,  who  had  at  a  prior  time  testi- 
fied at  the  coroner's  inquest,  relative  to  the  same 
accident,  gave  some  testimony  which  appeared  to  be 
inconsistent  with  his  testimony  at  such  inquest,  where- 
upon, over  the  objection  of  defendant,  counsel  for 
plaintiff  was  permitted  to  question  him  as  to  his 
former  statements,  and,  he  having  denied  making  such 
statements,  they  were  read  into  the  record,  and  this 
is  assigned  as  error.  This  assignment  is.  fully  an- 
Bwered  by  Section  861,  L.  0.  L.,  and  the  case  of  State 
V.  Sleeves,  29  Or.  85  (43  Pac.  947). 

9.  The  witness  Lew  McCutcheon  testified  that  he  had 
worked  in  logging  camps  for  fifteen  or  sixteen  years 
and  has  worked  in  nearly  every  possible  capacity,  and 
that  his  work  had  been  altogether  in  cam{>s  using 
trucks.  He  then  testified,  from  his  observation  and 
experience  in  regard  tp  the  use  of  snubbing  lines, 
safety  chains,  safety  and  derailing  switches,  and  other 
safety  appliances,  and  was  then  asked  this  question: 
** Would  you  or  would  you  not  say  now  that  on  log- 
ging roads  where  there  are  grades,  safety  lines  are 
used,  and  safety  rails  and  derails  and  the  means  you 
have  described  as  means  of  safety!'' 

The  answer  of  the  witness  was  ''Yes,  sir.'*  To  this 
question  and  answer  the  defendant  objected  upon  the 
ground  ''that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  no  proper  foundation  laid,  and  does  not 
prove  any  issue  in  the  case,  and  calls  for  a  conclu- 
sion.'' It  is  argued  that  this  was  error,  and  in  sup- 
port of  such  contention  our  consideration  is  directed 
to  the  case  of  Trickey  v.  Clark,  50  Or.  526  (93  Pac. 
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457).  In  that  case  the  defendants  called  expert  mill- 
men  who  testified  that  the  lever  in  use  at  the  time  of 
the  accident  was  provided  with  a  reasonably  safe  and 
proper  lock  and  fastener.  This  court  very  properly 
held  that  such  evidence  was  incompetent,  since  it  was 
directed  to  the  principal  issue  in  the  case,  L  e..  Was  it 
negligence  upon  the  part  of  the  defendants  to  use  the 
device  which  they  did  uset  The  jury  had  before  them 
a  model  of  the  device,  and  its  workings  were  fully  ex- 
plained to  them,  so  that  they  were  as  competent  as 
any  expert  to  determine  its  utility.  The  testimony 
of  McCutcheon,  in  the  present  case,  stands  upon  a  very 
different  footing.  The  case  upon  which  appellant  re- 
lies was  one  founded  upon  the  common  law,  that  an 
employer  must  provide  for  his  servant  a  reasonably 
safe  place  to  work  and  reasonably  safe  appliances. 
The  vital  point  for  the  jury  to  determine  was,  whether 
or  not  the  device  used  was  reasonably  safe,  and  no 
witness  could  be  permitted  to  answer  that  question 
for  them.  The  present  action^  is  based  upon  the  em- 
ployers *  liability  law,  which  requires  the  employer : 

**To  use  every  device,  care  and  precaution  which 
it  is  practicable  to  use  for  the  protection  and  safety 
of  life  and  limb,  limited  only  by  the  necessity  for 
preserving  the  efficiency  of  the  structure,  machine  or 
other  apparatus  or  device,  and  without  regard  to  the 
additional  cost  of  suitable  material  or  safety  appli- 
ance and  devices." 

It  must  be  noted  that  the  testimony  of  the  witness 
was  directed  to  the  practicability  of  certain  safety  de- 
vices, and  the  fact  that,  in  other  places,  he  had  seen 
them  in  use.  .  In  Love  v.  Chambers  Lumber  Co.,  64 
Or.  129  (129  Pac.  492),  we  find  this  language: 

**The  complaint  alleges  that  it  was  practicable  for 
defendant  to  have  so  guarded  the  machinery  as  to 
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have  prevented  the  accident  without  interfering  with 
its  ordinary  use.  This  was  denied  in  the  answer,  so 
it  became  necessary  for  plaintiff  to  establish  the  prop- 
osition that  it  could  be  so  guarded.  No  better  evi- 
dence could  have  been  introduced  for  this  purpose 
than  to  show  that  after  the  accident  the  machinery 
had  been  so  guarded,  and  that  such  safeguards  had 
not  in  any  way  impeded  or  interfered  with  its  opera- 
tion.*' 

In  Camenzind  v.  Freeland  Furniture  Co.,  89  Or.  158 
(174  Pac.  139),  this  court  held  that  it  was  proper  to 
admit  evidence  of  a  safety  appliance  then  in  use  in 
Switzerland,  although  nothing  like  it  was  known  in 
the  United  States.  We  are  therefore  of  the  opinion 
that  the  evidence  was  properly  admitted. . 

10.  Defendant  further  apsigns  as  error  the  refusal 
of  the  court  to  give  certain  requested  instructions,  the 
first  of  which  reads  thus : 

*^  Defendant  company  further  states  that  the  cause 
of  the  runaway  was  the  breaking  of  a  drift-pin  which 
passed  through  the  ratchet  and  brake-staff;  that  there 
was  a  defect  in  this  pin  which  the  defendant  company 
did  not  know  or  could  not  have  known  was  present, 
and  that  such  defect  was  a  latent  or  hidden  defect  and 
that  the  defendant  could  not  have  known  of  this  de- 
fect by  the  exercise  of  that  degree  of  care  which  the 
law  requires.'* 

This  requested  instruction  is  of  value  only  when 
read  in  connection  with  the  next  one,  and  counsel  for 
defendant  very  properly  presents  them  in  his  argu- 
ment, together.     The  other  one  reads  thus : 

**The  defendant  company  was  not  an  insurer  of  the 
safety  of  its  car  and  appliances;  it  was  required  to 
use  every  degree  of  care  and  caution  which  it  was 
practicable  to  use  in  carrying  on  its  work,  and  if  you 
find  that  his  casualty  resulted  because  of  the  break- 
ing of  the  drift-pin  through  the  ratchet  and  brake- 
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staflf  and  that  this  pin  was  crystallized  or  had  in  it  a 
hidden  defect  which  this  company  did  not  know  or 
could  not  have  known  by  the  exercise  of  that  degree 
of  care  which  the  law  requires,  then  I  instruct  you  that 
the  plaintiff  cannot  recover  in  this  action,  and  your 
verdict  must  be  for  the  defendant/' 

The  theory  of  defendant  appears  to  be,  that  since 
an  employer  is  not  liable  for  hidden  defects  in  the  ap- 
pliances furnished,  that  if  he  had  used  every  care  and 
precaution  practicable  in  the  inspection  of  the  devices 
actually  in  use,  he  is  absolved  from  all  liability  for 
injuries  resulting  from  such  latent  defects.  It  may 
be  that  the  authorities  under  the  common  law,  and 
prior  to  the  enactment  of  the  Employers'  Liability 
Act  would  have  justified  such  a  contention,  but  that 
statute  has  very  greatly  enlarged  the  legal  obligations 
and  liabilities  of  the  employer.  It  declares  that  the 
employer — 

**  shall  use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and  safety  of 
life  and  limb,  limited  only  by  the  necessity  for  pre- 
serving the  efficiency  of  the  structure,  machine  or 
other  apparatus  or  device,  without  regard  to  the  addi- 
tional cost  of  suitable  material  or  safety  appliance  or 
devices. ' ' 

Section  4  of  the  act  provides  for  the  recovery  of 
damages  for  any  loss  of  life  resulting  from  any  viola- 
tion of  the  requirements  of  the  law.  The  complaint 
charges  negligence  in  not  using  snubbing  lines,  safety 
switches,  derailing  devices,  etc.,  and  there  was  evi- 
dence supporting  such  allegations.  The  jury,  there- 
fore, could  not  be  limited  to  a  consideration  of  the  one 
item  of  negligence  based  upon  the  defective  drift-pin, 
and  the  instruction  was  properly  refused. 

11.  The  last  assignment  of  error  is  that  the  court 
refused  to  give  the  instruction  requested  by  defendant 
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upon  the  >gubject  of  the  measure  of  damages.    The 
portion  thereof  which  is  contended  for  reads  thus : 

**Your  verdict  must  be  based  on  the  pecuniary  loss 
which  the  plaintiff  has  suffered,  and  in  arriving  at 
this  amount,  you  may  take  into  consideration  the 
money  support  which  the  deceased,  in  your  judgment, 
would  have  contributed  to  the  mother  during  the 
mother's  lifetime.  You  may  consider  the  age  of  the 
mother,  if  you  know  her  age,  and  ascertain  the  prob- 
able length  of  her  life ;  you  may  consider  whether  he 
would  have  contributed  to  the  mother  in  the  future, 
and  for  what  length  of  time. ' ' 

Instead  of  this,  the  court  gave  the  following  in- 
struction : 

**In  ascertaining  such  damages  you  may  take  into 
consideration  the  age  of  the  deceased,  his  expectancy 
of  life  as  disclosed  by  the  evidence,  his  health,  ability, 
habits  of  industry,  mental  and  physical  skill;  if  you 
find  that  any  such  qualities  are  established  by  the 
evidence,  his  capacity  for  earning  money  by  render- 
ing service  to  others,  or  accumulating  money  or  prop- 
erty, if  any,  the  amount  which  deceased  would  prob- 
ably  have  B^ved  from  his  earnings  or  by  his  skill  or 
bodily  labor,  if  any,  during  the  expectancy  of  his  life. 
That  is  the  measure  of  damages. ' ' 

It  is  conceded  that  this  instruction,  as  given,  is  in 
harmony  with  the  rule  as  enunciated  by  this  court  in 
McClaugherty  v.  Rogue  River  Electric  Co.,  73  Or,  135 
(140  Pac.  64,  144  Pac.  569).  But  it  is  urged  that  the 
rule  thus  declared  is  inconsistent  with  the  doctrine  of 
McFarland  v.  Oregon  Electric  Co.,  70  Or.  27  (138  Pac. 
458,  Ann.  Cas.  1916B,  527),  and  that  the  latter  is  the 
more  logical  conclusion.  "We  have  examined  both 
cases  with  care,  and  fail  to  findl  the  inconsistency 
which  appellant  seeks  to  point  out.  In  the  case  of 
McFarlcmd  v.  Oregon  Electric  Railway  Co.  the  court 
simply  held  that  in  an  action  under  the  Employers' 
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Liability  Act,  the  plaintiff  is  not  entitled  to  recover 
for  the  loss  of  the  society  of  the  deceased,  for  that 
was  the  specifib  question  which  was  submitted.  But 
if  it  were  otherwise,  the  later  case  of  McClangherhy  v. 
Rogve  River  Elec.  Co.,  has  met  the  approval  of  this 
court  in  Yovovich  v.  Falls  City  Lumber  Co.,  76  Or. 
585  (149  Pac  941),  and  impresses  us  as  most  satis* 
f  actorily  declaring  the  measure  of  damage  in  this  class 
of  cases. 

For  the  error  in  admitting  in  evidence  the  statement 
of  Mr.  Thomas  in  arguing  a  motion  for  nonsuit  in  a 
fornjer  action,  the  judgment  must- be  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Bevebsed  and  Remanded.    Beheabinq  Denied. 

McBbide,  Bubnett  and  Habbis^  JJ.,  concur. 


Submitted  on  brief  October  8,  affirmed  I>ecembe^  2,  re&eejijig  denied 

December  30,  1919. 

MILLER  LUM.  CO.  v.  DAVIS. 

(185  Pac.  i62^  464.) 

A]»peal  and  Error— Harmleis  Error  in  Bemarks  of  Oourt  as  to  Ex- 
tent of  Proof  Begnlred. 

1.  In  an  action  to  recover  for  goodv  sold;  ihe  trial  court's  itate- 
ment,  in  apprieing  attorneys  of  his  views  of  the  law,  and  to  explain 
a  mling,  that  "proof  would  not  be  required  to  be  very  extensive/' 
if  erroneous  aa  invading  the  jury's  provinee^  "held  harmless  to  de- 
fendant. 

Appeal  and  Error— Acceptance  of  Verdict  as  OondnsiTe  Finding. 

2.  Where  the  instructions,  if  not  more  favorable  to  defendant 
than  he  could  rightfully  have  demanded,  at  least  were  as  favorable 
to  him  aa  he  could  reasonably  ask,  and  there  was  substantial'  evi- 
dence supporting  plaintiff's  contention,  verdict  for  plaintiff  must  be 
accepted  as  a  conclusive  finding  that  there  was  an  express  oontraet 
between  the  parties  as  alleged  in  the  complaint. 
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Trial — ^Memoranda  of    8«Ller    not  Oi^en  to  Ezclualoii    on    Blanket 
Objection. 

3.  In  an  action  to  recover  for  building  materials  sold  and  dtnliw 
ered  under  an  exprees  contract,  plaintiff's  memoranda,  consisting  af 
delivery  slips  executed  in  triplicate,  one  copy  of  which  was  kept  as  a 
permanent  record,  held  not  rendered  inadmissible  by  defendant's 
omnibus  objection  that  they  were  incompetent,  irrelevant,  and  imma- 
terial under  the  allegations,  and  because  the  complaint  designated 
a  epecific  contract  for  a  specific  sum,  while  the  memoranda  discloeed 
a  different  sum. 

Appeal  and  Error— Correction  of  Mistake  in  Judgment  aa  to  Interest. 

4.  Where  by  inadvertence  judgment  was  made  to  recite  March 
1st,  instead  of  November  1st,  of  a  given  year  as  the  date  from  which 
interest  began  to  run,  such  mistake  in  the  judgment  entry  can  be 
corrected  in  the  Supreme  Court;  defendant  ju'dgment  debtor  admit- 
ting that  the  facts  warrant  the  allowance  of  interest  from  Novem- 
ber Ist. 

OoatB — Modification  of  Judgment  on  Appeal. 

5.  Where  by  inadvertence  the  judgment  entry  recited  March  Ist, 
instead  of  November  1st,  of  a  given  year  as  the  date  from  which 
interest  began  to  run,  modification  of  the  judgment  entry  to  correct 
it  does  not  entitle  defendant  judgment  debtor  aa  a  matter  of  right 
to  his  costs  and  disbursements  on  appeal. 

ON  PETITION  FOE  REHEABINO. 

Appeal  and  Error-— Aasignmenta  of  Error — ^Failure  to  Submit  Argu- 
ment in  Brief — ^Effect. 

6.  Where  appellant  fails  to  present  any  argument  in  brief  sub- 
mitted on  some  of  the  alleged  assignments  of  error,  they  will  be 
deemed  to  have  been  abandoned  or  waived.  (Citing  Donohoe  ▼. 
Portland  By.  Co,,  56  Or.  58,  61  (107  Pac.  964). 

From  Deschutes :  T.  E.  J.  Duffy^  Judge. 

In  Banc. 

This  is  an  action  to  recover  money.  Plaintiff,  a 
corporation,  alleges  in  its  complaint  that  between 
September  1,  1916,  and  November  1,  1916,,  it  sold  to 
the  defendant  goods,  wares  and '  merchandise  **  con- 
sisting principally  of  lumber  and  building  materials 
at  the  agreed  and  stipulated  value  of  $145.04,'*  and 
that  this  sum  is  due  to  the  plaintiff,  together  with  in- 
terest at  the  rate  of  6  per  cent  per  annum  from 
November  1,  1916.  The  answer  admits  the  corporate 
character  of   the  plaintiff  and  denies  the  remaining 
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allegations  of  the  complaint.  The  jury  found  for  the 
plaintiff  in  the  sum  of  $145.04,  **  together  with  interest 
thereon  at  the  rate  of  6  per  cent  from  November  1, 
1916."  When  the  judgment  was  entered'  on  the  ver- 
dict on  April  19,  1918,  it  reqited  that  the  plaintiff  re- 
cover the  sum  of  $145.04  together  with  interest  at  6 
per  cent  per  annum  from  **  March  1,  1916.*'  A  mo- 
tion for  a  new  trial  was  disallowed  and  the  defendant 
appealed*  Affiembd. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
W.  P.  Myer&. 

For  respondent  there  was  a  brief  submitted  over 
the  name  of  Mr.  E.  0.  Stadter. 

HARRIS,  J. — 1.  The  defendant  contends  that  the 
court  invaded  the  province  of  the  jury  by  stating  that 
** proof  would  not  be  required  to  be  very  extensive.'* 
This  language  was  used  by  the  court  in  the  course  of 
tl^e  examination  of  the  first  witness  for  the  plaintiff 
and  after  the  witness  had  been  asked  but  six  ques- 
tions. The  witness,  who  was  the  president  of  the 
plaintiff  corporation,  testified  that  the  company  sold 
the  building  materials  to  the  defendant  in  September 
or  October,  1916;  and  he  was  then  asked  to  *^  state 
what  the  circumstance  of  that  sale  was  and  how  it 
came  about. '  *  The  attorney  for  the  defendant  ob- 
jected to  the  question  *^  unless  it  is  confined  to  the 
contract  which  is  alleged  in  the  complaint,  the  con- 
tract for  the  stipulated  and  agreed  value  of  $145.04"; 
and  the  attorney  for  the  defendant  further  objected  to 
any  testimony  ^*  relative  to  the  reasonable  value  or 
anything  except  an  agreed  and  stipulated  value  as 
alleged  in  the  complaint.'*    The  trial  judge  overruled 
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the  objection ;  but  before  doing  so  he  explaiaed  to  the 
attorneys,  not  to  the  jury,  his  views  oonoeming  the 
l^;al  question  raised  by  the  objection.  The  conrt  said 
to  the  attorneys : 

''The  plaintiff  will  have  a  right  to  show  a  contract, 
and  of  course  he  will  be  bound  by  his  allegations  in 
the  complaint.  He  can  show  a  contract  and  show 
that  there  is  now  due  and  owing  $145.04.  That  would 
make  his  case.  It  would  amount  almost  to  a  stated 
account  and  proof  would  not  be  required  to  be  very 
extensive.  I  say  the  proof  in  this  case,  if  confined  to 
Mr.  Myers'  suggestion,  would  amount  to  a  stated 
account.  I  take  it  under  the  objection  you  will  be 
entitled  to  show  a  contract  and  to  show  the  amounts 
due.  If  that  is  the  nature  of  the  objection,  I  will  over- 
rule the  objection.'* 

Thus  it  is  seen  that  the  language,  of  which  the  de^ 
fendant  now  complains,  was  used  by  the  trial  judge 
for  'the  purpose  of  apprising  the  attorneys  of  his 
views  of  the  law  and  in  order  to  explain  the  reasons 
for  his  ruling.  The  defendant  does  not  complain  of 
any  instruction  given  or  refused  by  the  court.  The 
charge  to  the  jury  was  a  careful  and  concise,  and  yet 
complete,  statement  of  the  law  governing  the  jurors 
in  their  deliberations.  Even  though  it  be  assumed 
that  it  were  better  that  the  words  complained  of  had 
been  unsaid,  still,  after  reading  the  entire  record,  we 
are  convinced  that  they  were  utterly  without  effect 
upon  the  jury;  and  we  are  entirely  satisfied  that  the 
jury  faithfully  followed  the  instructions  of  the  court. 

2.  The  plaintiff  alleges  thaf  the  goods,  wares  and 
merchandise  were  sold  at  an  agreed  price.  The  de- 
fendant insists  that  there  is  no  evidence  to  sustain 
the  pleading  and  that  the  testimony  showed,  if  it 
evidenced  anything,  an  open  and  running  account, 
standing  **over  a  period   of   several   months''  with 
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debits  and  credits  and  a  balance  due.  A.  J.  Miller, 
the  president  of  the  plaintiff  corporation,  was  asked 
to  **  state  what  the  agreed  value  was  of  the  material 
which  you  sold  him ' ' ;  aijid  he  answered  thus :  * '  It  was 
$145.04.'*  There  was  additional  evidence  in  support 
of  the  complaint;  and  there  was  contradictory  testi- 
mony. The  court  defined  the  meaning  of  the  words 
**  express  contract"  and  explained  to  the  jury  that 
**the  contract  plaintiff  is  relying  upon  in  this  case  is 
an  express  contract.*'  The x court  also  told  the  jury 
that: 

*  *  The  burden  of  proof  is  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that'*  it  sold 
materials  to  the  defendant  and  *Hhat  there  was  an 
agreement  between  plaintiff  and  this  defendant"  and 
that  **  defendant  was  to  pay  the  plaintiff  the  sum  of 
$145.04  for  such  goods,  wares  and  merchandise,  on 
you  must  find  a  verdict  for  the  defendant  and  against 
the  plaintiff." 

Again,  the  court  said  to  the  jury: 

*  *  The  plaintiff  cannot  recover  unless  it  proves  by  a 
preponderance  of  the  evidence  that  it  entered  into 
the  particular  contract  alleged  in  the  complaint  and 
that  it  had  such  contract  with  this  particular  defend- 
ant, George  Davis,  and  at  the  stipulated  and  agreed 
price  of  $145.04." 

The  substance  of  the  last  quoted  instruction  was 
twice  repeated  to  the  jury.  The  jurors  were  even  told 
that— 

**  Unless  you  find  that  the  contract  was  actually  for 
the  sum  of  $145.04  and  no  other  sum,  your  verdict 
must  be  for  the  defendant." 

The  instructions  given  by  the  court,  if  not  more 
favorable  to  the  defendant  in  some  particulars  than 
he  could  rightfully  demand,  were  at  least  as  favor- 
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able  to  him  as  he  oonld  reasonably  ask;  and  hence 
since  there  was  substantial  evidence  supporting  the 
contention  of  the  plaintiff,  the  verdict  of  the  jury 
must  be  accepted  as  a  conclusive  finding  that  there 
was  a  contract  as  alleged  in  the  complaint. 

3.  With  each  load  of  material,  the  plaintiff's  yard- 
man made  out  a  memorandum  in  triplicate  showing-, 
among  'Other  things,  the  kind  and  quantity  of  material 
delivered.  One  copy  was  **left  by  the  teainster  as  a 
rule  with  the  job'*;  and  according  to  the  testimony 
of  A.  J.  Miller  the  **two  other  copies  came  into  our 
office;  one  goes  in  as  our  permanent  record  and  the 
other  one  we  price  up  and  mail  out  as  a  rule."  The 
plaintiff  offered  and  the  court  received  in  evidence 
nine  of  these  delivery  slips,  being  **the  ones  that  are 
permanent  records  in  the  office."  The  defendant  ob- 
jected to  the  introduction  of  these  memorandums  on 
the  ground  that  they  were  *  incompetent,  irrelevant 
and  immaterial  under  the  allegations  of  the  com- 
plaint," and  because  *Hhe  complaint  designates  a 
specific  contract  for  a  specific  sum"  and  the  memo- 
randums offered  in  evidence  **  disclose  a  different 
sum."  The  circuit  judge  explained  his  ruling  by 
saying  that  the  slips  **are  admitted  in  connection 
with  what  plaintiff  alleges  to  be  the  contract,  tending 
to  show,  if  it  does  show,  that  there  was  a  contract  be- 
tween these  parties  and  that  is  all  it  is  admitted  for. ' ' 

Besides  showing  the  date  of  delivery  and  the  kind 
and  quantity  of  material  delivered  most  of  the  slips 
were  signed  by  some  i)erson  *'on  the  job"  who  by  his 
signature  acknowledged  receipt  of  the  load  delivered. 
The  original  slips  do  not  appear  in  the  record  which 
is  presented  to  us,  but  typewritten  copies  of  the  origi- 
nals were  made  and  are  found  in  the  transcript. 
One  of    these  typewritten   copies   indicates  that  tiie 
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original  was  signed  by  the  defendant  and  the  inference 
is  that  the  defendant  himself  personally  received  the 
load  of  material  represented  by  that  delivery  slip ;  and 
in  this  coniie6tion  we  may  add  that  the  plaintiff  con- 
tends in  its  brief  that  the  delivery  slip  just  referred 
to  shows  that  the  defendant  personally  received  the 
material.  One  of  the  slips  purports  to  be  signed  by 
the  defendant  by  an  agent.  Some  of  the  memoran- 
dums purport  to  be  signed  by  Dibk  Davis,  the  alleged 
contractor,  by  his  agent;  and  one  slip  purports  to  be 
signed  by  Dick  Davis.  In  the  course  of  the  argument 
about  the  admissibility  of  the  memorandums  the  de- 
fendant expressly  admitted  that  the  ^*  materials  were 
delivered  and  went  into  his  building";  and  hence  if 
it  be  assumed  that  the  slips  were  what  they  purport  to 
be  and  that  the  person  signing  them  had  authority  so 
to  do,  it  is  plain  that  while  some  and  possibly  all  the 
memorandums  may  have  been  subject  to  objections 
not  presented  at  the  trial,  they  were  nevertheless  not 
rendered  inadmissible  by  the  omnibus  objection  speci- 
fied by  the  defendant. 

4,5.  The  defendant  contends  that  the  judgment 
ought  to  be  reversed  because  it  recites  the  allowance 
of  interest  from  March  1,  1916,  instead  of  November 
1,  1916.  This  contention  of  the  defendant  in  effect 
admits  that,  if  the  plaintiff  is  entitled  to  recover  at 
all,  the  facts  warrant  the  allowance  of  interest  from 
November  1,  1916;  and  we  shall  therefore  assume 
that  the  plaintiff  is  entitled  to  interest  from  the  latter 
date.  It  is  quite  manifest  that  by  reason  of  a  pure 
inadvertence '  the  judgment  entry  was  made  to  recite 
''March  1,  1916,"  instead  of  November  1,  1916,  as 
the  date  from  which  interest  began  to  run.  "We  under- 
stand from  the  record  that  the  attention  of  the  cir- 
cuit judge  was  not  called  to  the  mistake  and  that  the 
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objection  was  made  for  the  fifrst  time  after  the  appeal 
had  been  perfected.  The  mistake  made  in  the  judg- 
ment entry  can  be  corrected  here;  and  this  modifica- 
tion does  not  entitle  the  defendant,  as  a  matter  of 
right,  to  his  costs  and  disbursements  on  appeal.  We 
think  that  in  all  the  circumstances  and  on  the  author- 
ity of  Stabler  v.  Melvin,  89  Or.  228,  232  (173  Pac,  896), 
and  Olson  v.  Heisen,  90  Or.  176,  181  (175  Pac  859), 
the  plaintiff  should  have  its  costs  and  disbursements 
in  both  courts.  With  this  slight  modification  the  judg- 
ment is  affirmed.  Affismed. 


BelL^aring  denied  December  30,  1919, 

Petition  for  Beheabinq, 

(185  Pac.  464.) 

On  petition  for  rehearing.  Denied. 

Mr.  W.  P.  Myers,  for  the  petition. 
Mr.  E.  0.  Stddter,  contra. 

HARRIS,  J. — The  defendant  contends  that  the  origi- 
nal opinion  did  not  pas9  upon  all  the  assignments  of 
error,  and  for  that  reason  he  asks  for  a  rehearing. 

6.  When  the  original  opinion  was  written  the  points 
discussed  in  the  briefs  were  carefully  compared  with 
the  exceptions  enumerated  in  the  bill  of  exceptions  and 
with  the  assignments  of  error  specified  in  the  printed 
abstract.  When  writing  the  original  opinion  it  was 
our  purpose  to  discuss  all  the  alleged  errors  referred 
to  in  defendant's  briefs;  and  we  thought  that  we  had 
discussed  all  the  points  noted  by  the  defendant  in  his 
briefs.    We  have  again  compared  the  bill  of  exceptions 
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and  assignments  of  error  with  the  briefs  and  find  that 
we  were  not  mistaken  in  our  belief;  for  what  we  said 
in  the  original  opinion  necessarily  passes  upon  every 
assignment  of  error  which  the  defendant  discussed  in 
his  opening  and  reply  briefs.  No  point  argued  by  the 
defendant  in  his  briefs  remains  undecided.  Some  of 
the  assignments  of  error  are  not  mentioned  at  all  in 
the  briefs  submitted  by  the  defendant  Assignmentis 
of  error,  upon  which  no  argument  is  presented  in  the 
brief  of  an  appellant,  are  deemed  to  have  been  aban- 
doned and  waived :  Donohoe  v.  Portla/nd  Ry.  Co.,  56  Or. 
58,  61  (107  Pac.  964),  The  petition  for  a  rehearing  is 
denied.  v     Affirmed.    Behsabino  Denied. 


Argued  October  28,  affirmed  December  30,  1919, 

ALMADA  V.  VANDECAB. 

(185  Pa«.  907.) 

Appeal  and    Error— InsoAclency  of    Complaint  to  State    Cause  of 
Action  may  be  Baised  on  Appeal. 

1.  The  objection  tliat  a  <K>mplaint  do^  not  state  &  cause  of  action 
is  n^'ver  waived,  and  may  be  raised  for  the  first  time  upon  appeal, 
evon  though  a  demurrer  has  been  overruled*  in  the  trial  court  with 
the  consent  of  the  parties. 

Replevin— Kot  Maintainable  XTnlees  Plaintiff  ^Entitled  to  Possession. 

2.  Beplevin  ie  essentially  a  possessory  action,  and,  unless  plain- 
tiff has  the  right  of  immediate  possession,  he  cannot  prevail. 

Jadgment— Pleading— Pleading  must  Support  the  Judgments 

3.  In  replevin  the  pleading  must  support  the  judgment  and  eon* 
tain  allegations  of  fact  rather  than  conclusions  of  law. 

Judgment — Snfllciency  of  Complaint  to  Support  Judgment. 

4.  A  defective  statement  of  a  good  cause  of  action  will  support 
a  judgment,  but  a  pleadins^  entirely  omitting  an  essential  fact  or 
facts  will  not  support  a  judgment. 

Pleading— X^omplalnt  Stating  Conclnslon  of  Law  Insufllclent. 

5.  A  replevin  complaint,  alleging  that  defendant  unlawfully  with- 
holds and  detains  the  property  in  question  from  plaintiff^  states 
only  a  conclusion  of  law. 
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Pleading— ^ondnslon  of  Law. 

6.  A  mere  conclusion  of  law  i«  not  iaeuabla,  reqnirei  no  denial, 
and  does  not  aid  a  pleading. 

Beplevin — Complaint  Falling  to  Sliow  Bight  to  Posseosion  IsbhIII- 
cient 

7.  A  replevin  complaint,  alleging  that  plaintiff  was  the  owner  of 
a  gteer  when  it  was  taken  from  him  hj  defendant,  bnt  not  alleging 
that  plaintiff  was  entitled  to  the  possession  at  the  time  the  action 
was  commenced,  which  was  some  two  years  later,  held  insufficient  to 
support  a  judgment  for  plaintiff. 

From  Baker :  Gustav  Andebson,  Judge. 

In  Banc. 

This  is  an  action  in  replevin.  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  moved 
for  a  judgment  notwithstanding  the  verdict ;  and,  based 
upon  that  motion,  the  court  set  aside  the  verdict  and 
judgment  for  the  plaintiff  and  granted  a  new  trial  with 
permission  to  the  plaintiff  to  amend  his  complaint. 
The  plaintiff  appealed. 

The  only  questions  presented  upon  this  appeal  arise 
out  of  the  complaint  filed  by  the  plaintiff  and,  for  that 
reason,  the  pleading  is  here  transcribed  in  full : 

*'That  on  or  about  the  1st  of  April,  1916,  at  Baker 
County,  Oregon,  the  plaintiff  was  the  owner  of  one  four 
year  old  steer  branded  ,  and  of  the  value  of  $125. 

''That  the  defendant  on  the  1st  of  April,  1916,  in 
Baker  County,  Oregon,  without  the  plaintiff's  consent 
and  wrongfully,  took  said  steer  from  the  possession  of 
the  plaintiff. 

**That  before  the  commencement  of  this  action,  to 
wit:  on  the  27th  day  of  November,  1918,  the  plaintiff 
demanded  of  the  defendant  pqssession  of  said  steer. 

'  *  That  said  defendant  still  unlawfully  withholds  and 
detains  said  steer,  at  said  defendant's  ranch,  about  four 
miles  from  the  town  of  Durkee,  Baker  County,  Ore- 
gon, from  the  possession  of  plaintiff  to  his  damage  in 
the  sum  of  $50/' 


Dec.  11919.1  Almada  v.  Vandecab.  517 


The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  **does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ' ' ;  but  afterwards  the  attorneys 
fbr  both  parties  **now  consenting  and  agreeing,'*  the 
court  entered  an  order  overruling  the  demurrer  and 
allowing  defendant  until  January  30,  1919,  within 
which  to  file  his  answer. 

Within  the  time  fixed  by  the  order,  the  defendant 
filed  an  answer  denying  all  the  allegations  of  the  com- 
plaint and  alleging  new  matter  as  a  separate  defense. 
The  affirmative  allegations  were  to  the  effect  that  long 
prior  to  the  commencement  of  the  action  the  defendant 
purchased  the  ranch  mentioned  in  the  complaint  to- 
gether with  about  500  head  of  stock  cattle;  that  the 
steer  claimed  by  the  plaintiff  **was  one  of  the  band  of 
stock  cattle  purchased  by  defendant ' ' ;  and  that  the  de- 
fendant has  been  the  owner  and  in  possession  of  the 
steer  since  the  alleged  purchase.  The  evidence  showed 
that  one  Vaughn  was  the  person  from  whom  the  ranch 
and  cattle  were  purchased. 

The  reply  denied  all  the  affirmative'  allegations  ap- 
pearing in  the  answer.  A  trial  resulted  in  a  verdict 
for  the  plaintiff.  The  defendant  moved  for  a  judg- 
ment notwithstanding  the  verdict,  alleging  in  the  mo- 
tion that — 

**The  complaint  in  said  action  failed  to  show  and  al- 
lege the  ultimate  fact  that  the  plaintiff  in  said  action 
was  the  owner  or  entitled  to  possession  of  the  personal 
property  involved  in  said  action  at  the  time  of  the  com- 
mencement  thereof.  •  •  '*  ^ 

After  hearing  the  motion,  the  court  set  aside  the  ver- 
dict and  judgment,  granted  a  new  trial  and  allowed  the 
plaintiff  thirty  days  within  which  time  to  serve  and  file 
an  amended  complaint  '  Affibmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Morton  D.  Clifford. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  C.  H.  MoColloch  and  Mr.  James  H. 
Nichols. 

HARRIS,  J. — 1.  The  objection  that  the  complaint 
does  not  state  sufficient  facts  to  constitute  a  cause  of 
action  is  never  waived  and  may  be  raised  for  the  first 
time  in  the  appellate  court,  or  it  may  be  urged  here 
even  though  a  demurrer  has  been  filed  in  the  trial  court 
and  overruled  with  the  cpfisent  of  the  parties :  Hargett 
V.  Beardsley,  33  Or.  301  (54  Pac.  203). 

2-4.  Replevin  is  essentially  a  possessory  action. 
The  primary  right  which  the  moving  party  seeks  to  en- 
force in  this  action  is  the  right  of  immediate  posses- 
sion; and  unless  he  is  entitled  to  such  possession  he 
has  no  right  to  enforce.  In  this  as  in  other  actions 
there  must  be  a  pleading  to  support  a  judgment ;  and 
the  pleading  must  contain  allegations  of  fact  rather 
than  conclusions  of  law.  A  defective  statement  of  a 
good  cause  of  action  will  support  a  judgment;  but  a 
pleading  which  entirely  omits  an  essential  fact  or  facts 
does  not  support  a  judgment. 

5-7.  Turning  to  the  complaint  involved  in  this  ap- 
peal we  observe  that  the  plaintiff  says  that  he  owned 
the  steer  on  April  1,  1916,  and  that  the  defendant  at 
that  time  took  the  animal  from  the  plaintiff's  posses- 
sion without  his  consent.  The  action  was  not  begun 
until  November  30,  1918,  more  than  two  years  after 
the  alleged  taking ;  and  there  is  no  allegation  that  the 
plaintiff  was  entitled  to  the  possession  of  the  steer  at 
the  time  of  the  commencement  of  the  action,  unless  it 
can  be  said  that  the  last  paragraph  of  the  complaint 
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amounts  to  an  averment  of  the  right  of  immediate  pos- 
session. 

Following  the  ruling  in  Scofield  v.  Whitlegge,  49 
N.  Y.  259,  this  court,  in  Kimball  y.  Redfield,  33  Or.  292 
297  (54  Pac  216),  held  that  language  like  the  last  para- 
graph in  the  complaint  presented  by  this  appeal  is 
only  a  conclusion  of  law  unmixed  with  the  statement  of 
any  fact.  A  mere  conclusion  of  law  is  not  issuable,  re- 
quires no  denial,  and  does  not  aid  a  pleading:  Klov- 
dahl  V.  Springfieldy  81  Or.  168,  171  (158  Pac.  668) ; 
Dickenson  v.  ISenderson,  90  Or.  408,  411  (176  Pac. 
797) ;  31  Cyc.  50^  21  E.  C.  L.  441. 

Treating  the  la^t  paragraph  in  the  complaint  as  a 
pure  conclusion  of  law,  and,  on  that  account,  eliminat- 
ing it  f Kom  the  pleading,  there  is  left  a  complaint  which 
entirely  fails  to  allege  that  the  plaintiflf  was,  at  the  time 
of  the  commencement  of  the  action,  entitled  to  the 
possession  of  the  animal ;  and,  therefore,  the  pleading 
is  insufficient  to  support  a  judgment. 

The  ruling  in  KimhcUl  v.  Redfield  was  approved  in 
Simonds  v.  Wrightman,  36  Or.  120, 127  (58  Pac  1100), 
and  it  was  applied  and  followed  in  EUers  Picmo  Souse 
V.  Pick  J  58  Or.  54,  57  (113  Pac.  54).  Complaints  ex- 
actly like  the  one  presented  here  have  been  held  insuffi- 
cient in  other  jurisdictions:  Fredericks  v.  Tracy,  98 
Cal.  658  (33  Pac.  750) ;  Trumm  v.  Young,  121  Cal. 
490^(53  Pac.  1073);  Chan  v.  Slater,  33  Mont.  155  (82 
Pac.  657) ;  Chambers  v.  Emery,  36  Utah,  380  (103  Pac. 
1081,  Ann.  Gas.  1912A,  332) . 

If  the  question  were  res  integr-a  in  this  jurisdiction 
this  court  as  now  constituted  might  be  inclined  to  hold 
that  the  complaint  is  sufficient  after  a  verdict  and  judg- 
ment; but  the  prior  adjudications,  to  which  attention 
has  been  directed,  have  established  the  rule  of  pleading 
in  this  state,  and,  unless  overruled,  are  controlling 
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now.  Regardless  of  what  our  views  might  be  if  the 
question  were  a  new  one,  nevertheless  we  do  not  think 
that  we  are  justified  in  overruling  Kimball  v.  Redfield 
and  thus  changing  the  rule  of  pleading  which  has  been 
firmly  established.  The  holding  in  Kimball  v.  Redfield 
decides  the  question  presented  upon  this  appeal;  and, 
hence,  the  order  made  by  the  trial  judge  must  be 
affirmed.  The  cause  is  remanded  for  a  new  trial  with 
permission  granted  to  the  plaintiff  to  amend  his  com- 
plaint Affirmed. 


▲rgaed  November  20,  modified  December  30,  191f^* 

PENNOCK  V.  SHAEP. 

(185  Pac.  911.) 

Appetd  and  Error— Plndlngs  Supported  by  Erldeiice  not  Bellowed. 

1.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing 
that  no  fact  found  by  a  jury  shall  be  otherwise  re-examined  unless 
the  verdict  is  unsupported  by  evidence,  etc.,  a  jury's  findingB  eannot 
be  disturbed  upon  appeal  on  the  theory  that  they  are  against  the 
weight  of  the  evidemce. 

Appeal  and  Error— Technical  Error  in  Including  Interest  not  Men- 
tioned in  complaint  Corrected. 

2.  The  allowance  of  interest  where  the  complaint  did  not  ask 
for  it  constitutes  a  technical  error  which  will  be  corrected  by  modi- 
fying the  judgment  bo  as  to  eliminate  the  interest  item. 

From  Multnomah :  Calvin  U,  Gantenbein,  Judge. 

Department  1. 

This  is  an  action  at  law  brought  by  plaintiff  for  the 
recovery  from  H.  W.  Sharp  of  the  sum  of  $1,500  for 
money  alleged  to  have  been  received  for  the  use  and 
benefit  of  plaintiff. 

The  complaint  alleged: 

That  defendant  induced  plaintiff  to  enter  into  a  con- 
tract to  purchase  a  one-fourth  interest  in  his  mercan- 
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tile  business  by  means  of  certain  alleged  false  repre- 
sentations, which,  briefly  stated,  are  as  follows: 

**1.  Defendant  represented  that  his  business  con- 
sisted of  a  stock  of  merchandise  of  the  value  of  $35,000. 

*  *  2.  That  the  business  was  a  very  profitable  one. 

*  *  3.  That  within  a  few  years  defendant  had  been  able 
to  build  up  the  business  from  nothing  to  one  having  a 
stock  of  merchandise  of  the  value  of  $35,000. 

''4.  That  defendant  had  enjoyed  and  received/ a 
large  profit  and  income  from  said  business. 

*'5.  That  defendant  had  purchased  his  home  from 
the  pi'ofits  of  said  business,  which  he  had  valued  in  ex- 
cess of  $5,000. 

**6.  That  defendant  represented  that  if  plaintiff 
would  invest  the  sum  of  $5,000  in  tTie  business,  defend- 
ant would  place  a  valuation  on  said  stock  at  a  greatly 
reduced  sum,  to  wit :  the  sum  of  $20,000. 

**7.  That  defendant  represented  the  business  to  be 
free  from  debt,  with  the  exception  of  $2,000  due  the 
bank. 

*'8.  That  defendant  represented  himself  to  be  the 
owner  of  all  the  stock  of  merchandise  with  the  excep- 
tion of  a  small  percentage  which  he  held  on  consign- 
ment.'* 

That  on  October  4,  1917,  plaintiff  discovered  the 
falsity  of  the  representations  and  found  that  in  fact 
defendant  had  misrepresented  and  owned  none  of  the 
merchandise  carried  in  stock,  but  that  same  was  held 
on  consignment ;  that  all  he  owned  was  office  furniture 
and  fixtures  of  the  value  of  $500 ;  that  defendant  did 
not  own  his  home  and  had  not  purchased  the  skme 
from  the  profits  of  the  business,  but  same  was  owned 
by  defendant's  wife,  and  further  found  that  the  busi- 
ness was  indebted  for  a  much  larger  sum  than  $2,000, 
to  wit :  $6,000. 

That  on  or  about  the  eighth  day  of  October,  plain- 
tiff notified  defendant  of  the  false  representations  and 
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notified  him  that  he  would  not  proceed  further  with  the 
payments  for  said  business  and  alleges  that  defendant 
acquiesced  in  and  agreed  to  the  rescission  of  the  con- 
tract and  thereby  charges  defendant  with  the  sum  of 
$1,500  as  money  had  and  received  for  the  use  and  ben- 
efit of  the  plaintiff  and  the  usual  allegation  follows 
that  defendant  promised  to  repay  this  money  to  plain- 
tiff. 

Defendant  answered,  denying  the  allegations  of  the 
complaint,  except  that  the  answer  admitted  the  pay- 
ment to  him  of  $1,500,  alleging  that  under  the  contract 
plaintiff  bought  a  one-fourth  interest  in  his  business 
and  had  paid  this  $1,500  thereon,  and  oounterdaimed 
for  $3,500. 

The  cause  being  at  issue  and  a  jury  being  waived, 
a  trial  was  had  before  the  court  At  the  conclusion  of 
plaintiff  *s  testimony  defendant  moved  for  a  nonsuit 
on  the  ground  of  failure  of  proof,  which  was  denied* 
Defendant  then  put  in  his  testimony  and  thereupon 
the  court  found  substantially  that  each  allegation  of 
fraud  in  the  complaint  was  true,  that  an  agreement  of 
rescission  was  made,  as  claimed  by  plaintiff,  and  that 
defendant  had  promised  and  agreed  to  repay  the 
$1,500,  as  alleged  in  the  complaint,  and  gave  judg- 
ment for  the  sum  of  $1,500,  with  interest  at  6  per  cent 
from  and  after  December  14,  1917,  from  which  judg- 
ment defendant  appeals.  Modified. 

For  appellant  there  was  a  t)rief  over  the  names  of 
Mr.  B.  A.  Green  and  Mr,  J.  C.  Veatch,  with  an  oral 
argument  by  Mr.  Green. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Flegel,  Reynolds  S  Flegel,  with  an  oral  argu- 
ment by  Mr.  John  W.  Reynolds. 
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McBEIDE,  C.  J. — ^Both  the  pleadings  and  the  briefs 
have  traveled  veij  far  afield  in  this  controversy. 

Seduced  to  its  ultimate  terms  the  complaint  alleges 
the  payment  to  defendant  of  $1,500  on  a  contract  for 
the  plirchase  of  a  one-fourth  interest  in  defendant's 
business  at  $5,000,  a  mutual  agreement  to  rescind  the 
contract  and  a  promise  by  defendant  to  repay  the 
$1,500  received  by  him.  The  alleged  fraudulent-repre- 
sentations are  merely  matters  of  inducement,  explain- 
ing why  the  plaintiff  demanded  a  rescission  and  could 
h^ve  been  omitted  without  impairing  the  sufficiency  of 
the  complaint. 

In  this  case  we  are  bound  by  the  findings  of  the  court 
below  if  there  is  any  evidence  to  sustain  them,  and  have 
no  authority  to  inqirre  into  the  comparative  weight  of 
the  testimony.  Plaintiff  and  his  wife  testified  with 
great  positiveness  as  to  the  representations  made  by 
defendant  and  there  can  be  no  doubt  but  that  if  he  did 
make  them  they  were  untrue,  and  that  he  could  not 
have  been  ignorant  of  their  falsity. 

1,  2.  Plaintiff  also  testified  positively  as  to  the  agree- 
ment with  defendant  that  the  contract  should  be  re- 
scinded and  that  defendant  should  return  to  plaintiff 
the  purchase  money  already  paid  him.  It  is  true  that 
all  this  is  strongly  denied  by  defendant  in  his  testi- 
mony, but  under  Section  3  of  Article  VII  of  our  Con- 
stitution, the  court  sitting  as  a,  jury  was  the  exclusive 
judge  of  the  facts  and  we  have  no  authority  to  disturb 
its  findings,  and  indeed  upon  consideration  of  the 
whole  testimony  we  have  no  disposition  to  do  so.  The 
complaint  did  not  pray  for  interest  and  the  allowance 
thereof  constitutes  a  technical  error,  which,  however, 
does  not  affect  the  substantial  merits  of  the  contro- 
versy. 
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The  judgment  will  be  modified  here  so  as  to  eliminate 
the  item  of  interest  and  otherwise  affirmed.  Neither 
party  will  recover  costs  in  this  court.         Modified. 

BuENBTT,  Harbis  and  Bennett,  JJ.,  concur. 


Argued  November  21,  afSrmed  December  30,  1919. 

STATE  V.  BATEHAM.* 

(186  Pac.  5.) 

Orlmlnffl  Iisiw— Failure  to  Try  AcfiMBed  at  First  Term  of  Qouit. 

1.  A  defendant  who  was  not  brougiht  to  trial  at  the  next  term  after 
filing  of  the  indictment,  unless  the  poetponement  was  upon  hie  appli- 
cation or  by  his  consent,  is  entitled  to  have  the  indictment  dismisaed 
as  of  course,  unless  good  cause  is  shown  hj  the  state,  under  Seetion 
1701,  L.  O.  li. 

Oriminal  Law— Accumulatloii  of  Oases  "GN)od  Cause''  for  Postpone- 
ment of  Prosecution. 

2.  Accumulation  of  undetermined  ca^es  may  be  sufficient  to  pre- 
vent the  discharge  of  an  accused  under  Section  1701,  L.  O.  L.,  where 
lie  is  not  brought  to  trial  at  the  next  term  of  court  aftor  the  filing 
of  the  indictment,  such  an  accumulation,  where  it  prevents  the  ease 
of  an  accused  being  reached  for  trial,  being  "good  cause"  for  post- 
ponoinent  within  the  meaning  of  such  statute. 

Criminal  Law — ^Discretion  of  Court  as  to  Postponement. 

3.  Whether  the  state  has  shown  "good  cause"  for  having  failed 
to  try  an  accused  at  the  next  term  of  court  following  filing  of  an 
indictment  as  required  by  Section  1701,  L.  0.  L.,  rests  largely  in  tho 
discretion  of  the  trial  court. 

Wltnesses^Competency  of  ChlldreiL 

4.  Whether  proffered  witnesses  under  10  years  of  age  are  in- 
capable of  receiving  just  impressions  of  facts  respecting  which  they 
are  examined  within  the  meaning  of  Section  732,  L.  O.  L.,  is  a  ques- 
tion for  the  decision  of  the  trial  judge  who  sees  them,  hears  them 
and  has  opportunity  to  test  their  understanding  and  intelligence  to 
his  satisfaction. 

[As  to  oompetency  of  an  infant  as  witness,  see  note  in  14  Ann, 
Oas.  3.] 

Criminal  Law — ^Review  of  Decision  Concerning  Ci^^tablllty  of  Child 
Witness. 
6.    A  decision  of  the  trial  court  as  to  whether  or  not  proffered 
witnesses  under  10  years  of  age  are  incapable  of  receiving  just  im- 

•For  authorities  passing  on  the  question  of  competency  of  children 
as  witnesses  generally,  see  note  in  19  L.  R.  A.  607. 

On  age  of  alleged  accomplice  in  sexual  offense  as  affecting  the 
necessity  of  corroboration  of  testimony,  see  note  in  L.  Bw  A.  1915E, 
1222. 

On  evidence  of  good  character  to  raise  the  question  of  reasonable 
doubt,  see  note  in  20  L.  B.  A.  609.  Bspobtek. 
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press^ions  of  the  facts  respecting  which  they  are  examine  and&r 
Section  732,  L.  O.  L.,  is  a  decision  of  a  preliminary  question  of  fact 
which  cannot  be  disturbed  on  appeal,  if  there  ia  any  evidence  in 
the  record  to  support  it. 

Orimlnal  Law— Evideace  to  Show  Other  Otimes  Inadmissible. 

6.  It  is  prejadicial  error  to  admit  evidence  tending  to  show 
accused  guilty  of  any  crime  other  than  that  charged  in  the  indiet> 
ment. 

Witnessefr— Criminal  Law-— Cross-examination  of  Cbaractor  Witnesses. 

7.  In  a  prosecution  for  taking  liberties  with  a  female  child,  de- 
fendant having  put  witness  on  the  stand  to  testify  to  his  reputation 
as  a  moral,  law-abiding  man,  prosecution  was  properly  permitted, 
on  cross^-examination  of  the  witnesses,  to  ask  if  the  witnesses  had 
ever  heard  of  the  defendant's  taking  improper  liberties  similar  to 
that  described  in  the  indictment  with  the  person  of  another  female 
child,  naming  such  child,  and  the  matter  of  cross-examination,  where' 
an  accused  tenders  his  supposed  good  character  in  evidence,  rests 
largely  within  the  discretion  of  the  trial  judge  but  is  subject  to 
review  in  case  of  abuse  of  discretion.  * 

Orimlnal  Law— Witnesses — Cross-examination  of  Cliaracter  Wltneesee. 

8.  Although  a  defendant  who  tenders  his  suppoeed  good  character 
in  evidence  thereby  invites  8c<rutiny  and  disclosure  of  specific  gen- 
eric instances  of  his  misconduct  that  may  incidentally  impute  to 
him  guilt  of  other  crimes,  it  would  be  reversible  error  for  the  state 
to  ask  questions  on  cross-examination  of  character  witnesses  solely 
for  the  purpose  of  intimating  to  the  jury  that  the  defendant  was 
guilty  on  other  charges  of  like  nature,  which  the  state's  attorney 
could  not  prove  directly  and  which  had  no  foundation  within  his 
knowledge  or  information. 

Criminal  Law — ^Chlld  not  an  "Accomplice.'* 

9.  To  be  an  ''accomplice"  one.  must  be  of  sufficient  intelligence  and 
understanding  knowingly  to  enter  into  and  help  carry  out  a  plan 
for  the  commission  of  the  crime,  and  must  actually  participate,  and 
a  little  girl  who  is  a  victim  rather  than  a  participant  is  not  an 
accomplice  of  one  prosecuted  for  sodomy. 

Ccmdnal  Law— Beasonable  Donbt — Character  Evidence  may  be  Con- 
sidered. 

10.  The  jury  must  consider  all  the  testimony,  that  about  character 
as  well  as  all  other,  and  if,  taken  all  together,  there  remains  a  rea- 
sonable doubt  of  the  defendant's  guilt,  he  is  entitled  to  acquittal. 

Criminal  Law— Instructions  as  to  Beasonable  Doubt. 

11.  If  a  jury  bases  reasonable  doubt  on  testimony  about  good 
character  of  the  accused,  the  resulting  acquittal  is  legitimate;  but 
the  court  has  no  right  to  instruct  the  jury  that  such  testimony  is 
sufficient  for  that  purpose,  as  such  an  instruction  would  be  an  in- 
vasion of  the  province  of  the  jury,  in  view  of  Section  139,  L.  O.  L. 

Criminal  Law — Credibility  of  Evidence  Is  for  Jury. 

12.  In  a  criminal  prosecution,  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  are  questions  solely  for  the  jury,  and 
the  appellate  court  will  not  be  moved  by  defendant's  contention 
against  the  probability  of  the  truth  of  the  testimony  against  him. 
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From  Multnomah:  Bobebt  G.  MoBttow,  Judge. 

Department  1. 

On  July  30, 1918,  the  defendant  was  indicted  in  Mult- 
nomah County  for  an  oflfense  defined  anixmade  pun- 
ishable by  Section  2099,  L.  O.  L.,  as  amended  by  ChajK 
ter  21,  Laws  of  1913.  He  was  tried  December  20th  of 
that  year  and  from  the  resulting  judgment  of  convic- 
tion he  has  appealed*  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  WUson  T.  Hume  and  Mr.  0.  A.  Need. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  J.  L. 
Hammersley,  Deputy  District  Attorney,  and  Mr.  E.  F. 
Bernard,  with  an  oral  argument  by  Mr.  Bernard. 

BUENETT,  J.— The  first  contention  of  defendant  is 
that  he  was  entitled  to  have  the  indictment  dismissed 
because  he  had  not  been  brought  to  trial  at  the  next 
term  after  accusation  had  been  filed.  He  relies  upon 
Section  1701,  L.  0.  L.,  reading  thus : 

**If  a  defendant  indicted  for  a  crime,  whose  trial  has 
not  been  postponed  upon  his  application  or  by  his  con- 
sent, be  not  brought  to  trial  at  the  next  tenii  of  the 
court  in  which  the  indictment  is  triable,  after  it  is 
found,  the  court  must  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown," 

The  terms  of  Circuit  Court  in  Multnomah  County 
begin  on  the  first  Monday  of  each  month  and  end  on 
the  last  secular  day  of  that  month  except  that  the  June 
term  extends  to  the  first  Monday  in  September.  The 
defendant  was  arraigned  and  pleaded  not  guilty  dur- 
ing August  after  the  filing  of  the  indictment.  Later 
on,  his  trial  was  appointed  for  December  3, 1918.    At 
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that  time  he  moved  to  have  the  indictment  dismissed 
for  the  reason  above  noted,  and  supported  it  by  his 
affidavit  to  the  effect  that  the  delay  of  trial  was  not  of 
his  asking  and  that  the  September,  October  and  Novem- 
ber terms  had  passed  without  his  haying^been  brought 
to  trial.  He  also  made  a  showing  based  on  official  re- 
ports to  the  effect  that  during  the  year  1918,  prior  to 
that  time,  the  Circuit  Court  had  tried  only  seventy 
criminal  cases.  The  state  opposed  the  motion  by  affi- 
davits disclosing  in  substan(ie  that  the  trial  docket  of 
the  Circuit  Court  was  so  crowded  with  cases  at  issue 
and  for  trial  that  it  was  impossible  to  reach  the  de- 
fendant's case  earlier;  that  at  the  end  of  each  term 
the  court  had  made  a  general  order  continuing  all  un- 
finished business  to  the  next  following  term  for  the 
want  of  time  to  dispose  of  it,  and  that  owing  to  the 
prevalence  of  influenza  and  in  deference  to  the  require- 
ments of  the  board  of  health  no  jury  had  been  sum- 
moned for  the  November  term. 

1-3.  The  crucial  question  is  whether  the  state  has 
brought  itself  within  the  exception  embodied  in  the  last 
clause  of  Section  1701,  L.  0.  L.,  **  unless  good  cause  to 
the  contrary  be  shown. '  *  If  no  cause  is  shown  by  the 
state,  the  defendant  is  entitled  to  have  the  indictment 
dismissed  as  of  course.  This  is  the  effect  of  State  v. 
Rosenberg,  71  Or.  389  (142  Pac.  624),  and  its  com- 
panion case,  State  v.  Hellala,  71  Or.  391  (142  Pac.  624). 
Absence  of  any  showing  on  behalf  of  the  prosecution 
is  the  basic  reason  of  the  decision  in  Ex  parte 
Begerow,  133  Cal.  349  (-65  Pac.  828,  5  Am.  St.  Rep.  178, 
56  L.  E.  A.  513),  and  People  v.  Morino,  85  Cal.  515 
(24  Pac.  892).  In  State  v.  Kuhn,  154  Ind.  450  (57 
N.  E.  106),  the  state  appealed  from  an  order  of  the 
trial  court  dismissing  the  indictment  on  motion  of  the 
defendant.    A  trial  had  resulted  in  a  disagreement  of 
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the  jury  and  three  full  terms  of  court  had  elapsed  after- 
wards without  the  cause  having  been  called  for  trial, 
all  without  fault  of  the  defendant.  There  was  no  ex- 
ception  in  the  Indiana  statute  similar  to  the  one  under 
consideration  in  the  Oregon  Code,  and  on  that  ground 
the  Supreme  Court  of  that  state  held  that  the  lapse  of 
three  terms  gave  the  defendant  the  absolute  right  to 
be  discharged*  Van  Bur  en  v.  People,  7  Colo.  App.  136, 
(42  Pac.  599),  follows  the  earlier  case  ot  Cummins  v. 
People,  4  Colo.  App.  71  (34  Pac.  734),  and  is  based  on 
a  statute  of  that  state  which  was  construed  to  give  the 
court  no  discretion  to  detain  a  defendant  beyond  three 
terms  of  court  unless  the  delay  was  due  to  his  action  or 
consent.  In  re  Von  Klein,  67  Or.  298  (135  Pac.  870), 
and  Ex  parte  Clark,  79  Or.  325  (154  Pac.  748, 155  Pac. 
188),  are  cases  in  which  the  effort  was  to  compel  the 
Circuit  Court  by  mandamus  to  dismiss  the  indictment 
because  of  the  situation  portrayed  in  Section  1701, 
L.  0.  L. ;  but  the  writ  was  denied  in  each  instance  on 
the  ground  that  the  remedy  by  appeal  was  adequate  to 
redress  the  defendant's  grievance  in  the  denial  of  his 
motion.  This  disposes  of  all  the  precedents  cited  by 
the  defendant  on  this  branch  of  the  case.  On  the  con- 
trary we  have  lately  decided  in  substance  in  State  v. 
Bertschinger,  93  Or.  404  (177  Pac.  63),  that  an  accu- 
mulation of  undetermined  cases  is  sufficient  to  prevent 
the  discharge  of  the  defendant,  and  this  doctrine  is 
supported  by  paragraph  XI  of  the  extended  note  to 
Ex  parte  Begerow  in  56  L.  R.  A.  513.  We  cannot  draw 
a  conclusion  favorable  to  the  defendant  from  the  fact 
that  only  seventy  criminal  cases  were  tried  in  the 
Multnomah  Circuit  Court  during  the  period  mentioned 
in  the  affidavit  on  that  subject.  To  aid  the  Fabian  pol- 
icy of  the  defense,  the  showing  of  the  state  ought  to  be 
combated  by  sworn  statements  disclosing  that  there 
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were  times  during  the  terms  succeeding  the  return  of 
the  indictment  when  the  court  could  have  heard  this 
case.  The  case  made  by  the  state  of  **good  cause  to 
the  contrary'*  appeals  largely  to  the  discretion  of  the 
trial  court  and  we  are  not  prepared  to  say  from  the  rec- 
ord before  us  that  the  discretion  was  abused  in  this 
instance. 

4,  5.  The  prosecutrix  named  in  the  indictment  was 
nine  years  old  and  another  child  used  as  a  witness  was 
seven,  at  the  time  of  trial,  and  error  is  predicated  by 
the  defendant  on  the  ruling  of  the  court  permitting 
them  to  testify  for  the  prosecution.  *  *  Children  under 
ten  years  of  age  who  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  ex- 
amined, or  of  relating  them  truly,'*  are  not  competent 
witnesses:  Section  732,  L.  O.  L.  Whether  such  prof- 
fered witnesses  are  incapable  within  the  meaning  of 
the  statute  is  a  question  for  the  decision  of  the  trial 
judge  who  sees  them,  hears  them  and  has  opportunity 
to  test  their  understanding  and  intelligence  to  his  sat- 
isfaction. In  that  matter  and  in  the  first  instance  he 
decides  a  preliminary  question  of  fact  and  that  his 
decision  in  that  matter  cannot  be  disturbed  on  appeal, 
if  there  is  any  evidence  in  the  record  to  support  it,  is 
taught  by  the  cases  of  State  v.  Jackson,  9  Or.  457,  and 
State  V.  Jensen,  70  Or.  156  (140  Pac.  740),  cited  by  the 
defendant.  Moreover,  a  perusal  of  the  record  con- 
vinces us  of  the  correctness  of  the  decision  of  the  trial 
judge  on  this  point.  The  declarations  of  the  witnesses 
in  question  evince  an  intelligence  and  clearness  of 
statement  amply  sustaining  the  ruling  permitting  them 
to  testify.  Furthermore,  the  judge  very  properly  cau- 
tioned the  jury  in  substance  that  his  decision  was  not 
to  be  taken  as  any  intimation  of  the  effect  to  be  given 

94  Or.  —84 


530  ^TATB  V.  Batbham.  [94  Or. 

to  the  testimony  of  the  little  girls,  so  that  the  legal 
right  of  the  defendant  was  not  abused. 

6-8.  Several  witnesses  for  the  defendant  testified 
on  direct  examination  that  his  reputation  as  a  moral, 
law-abiding  man  is  good.  On  cross-examination,  the 
prosecuting  officer,  over  the  defendant's  objection,  was 
permitted  to  ask  each  character  witness  in  substance 
if  he  had  ever  heard  that  the  defendant  had  taken  with 
the  person  of  a  certain  other  little  girl,  named  in  the 
question,  improper  liberties  similar  to  that  described 
in  the  indictment.  Both  the  act  and  name  of  the  child 
were  specified  in  the  cross-interrogatory.  In  each  in- 
stance the  witness  answered  in  the  negative.  The  de- 
fendant contends  that  this  was  error,  because  thereby 
the  state  informed  the  jury  by  innuendo  that  the  de- 
fendant was  guilty  of,  or  at  least  charged  with,  other 
like  crimes,  violating  in  principle  the  doctrine  of  such 
cases  as  State  v.  Jensen,  70  Or.  156  (140  Pac*  740). 
Those  precedents  teach  that  with  certain  exceptions, 
not  here  involved,  it  is  prejudicial  error  to  admit  evi- 
dence tending  to  show  the  defendant  guilty  of  any 
crime  other  than  that  charged  in  the  indictment.  If 
that  were  the  question  here  at  issue  we  would  be  com- 
pelled to  award  a  new  trial,  for  the  precept  is  a  just 
one  and  thoroughly  grounded  in  the  law.  A  distinc- 
tion is  to  be  drawn,  however,  between  an  attempt  ix> 
offer  direct  testimony  about  other  crimes,  on  one  hand, 
and  the  limits  of  cross-examination,  on  the  other, 
although  something  may  thereby  incidentally  appear  in- 
dicative of  other  criminality  on  the  part  of  the  defend- 
ant. Here  the  moral  character  of  the  accused  was 
drawn  directly  in  question.  He  himself  invited  inquiry 
about  it  by  putting  in  testimony  in  general  terms  about 
his  good  character.  Certainly  the  prosecution  legiti- 
mately coidd  ask  the  general  cross-interrogatory  if 
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the  witness  had  ever  heard  of  the  defendant's  doing 
acts  of  the  same  kind  as  that  charged.  That  the  cross- 
examiner  may  go  further  and  specify  the  acts  and  the 
persons  concerned,  is  established  by  State  v.  Ogden,  39 
Or.  195  (65  Pac.  449),  and  State  v.  Doris,  51  Or.  136 
(94  Pac.  44, 16  L.  B.  A.  (N.  S.)  660).  The  doctrine  is 
that  when  a  defendant,  as  he  only  can,  tenders  his  sup- 
posed good  character  in  evidence  to  influence  the  scale 
in  his  favor,  he  thereby  invites  scrutiny  and  disclosure 
of  Specific,  generic  instances  of  his  misconduct  to  de- 
preciate the  weight  of  the  testimony  of  his  character 
witnesses,  although  the  answers  elicited  may  inciden- 
tally impute  to  him  other  guilt.  Although  it  is  a  recog- 
nized element  of  cross-examination,  it  is  subject  to 
discretionary  control  of  the  trial  judge,  who  will  re- 
strain its  abuse. .  It  is  quite  impossible  definitely  to  fix 
the  boundary  between  pettifoggery  on  one  hand  and 
proper  cross-examination  on  the  other,  so  as  to  govern 
all  cases  with  exactness.  It  must  be  left  to  the  dis- 
cretion of  the  presiding  judge,  acting  in  the  light  of  the  / 
circumstances  of  the  case  before  him,  subject  to  re- 
versal if  an  abuse  of  discretion  appears.  The  Ogden 
case  especially  is  conclusive  on  the  point  immediately 
involved.  No  abuse  of  the  court's  prerogative  ap-. 
pears.  It  is  urged  that  the  district  attorney  did  not 
expect  an  affirmative  answer  to  any  such  question,  but 
there  is  nothing  in  the  record  by  which  we  can  deter- 
mine that  matter.  If,  in  truth,  he  asked  the  questions 
solely  for  the  purpose  of  intimating  to  the  jury  that 
the  defendant  was  guilty  on  other  charges  of  like 
nature,  which  he  could  not  prove  directly  and  which 
had  no  foundation  within  his  knowledge  or  informa- 
tion, he  was  guilty  of  a  most  contemptible,  unprofes- 
sional piece  of  pettifoggery.  It  would  be  beneath  the 
dignity  of  any  practicing  lawyer,  much  more  of  a  pub- 
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lie  prosecutor,  and  should  lead  to  a  reversal.  But  that 
situation  is  not  made  to  appear  and  the  assignment  of 
error  on  1:hat  point  must  be  disregarded. 

9.  The  testimony  was  to  the  effect  that  both  the  chil- 
dren Were  present  at  the  time  named  in  the  indictment 
and  that  the  act  charged  was  conunitted  by  the  defend- 
ant first  upon  one  and  then  upon  the  other.  His  coun- 
sel argued  that  they  were  therefore  both  accomplices 
and  that  their  testimony  alone  was  not  sufficient  to  sus- 
tain a  conviction  without  corroboration.  The  court, 
however,  charged  the  jury  in  effect  that  to  be  an  ac- 
complice one  must  be  of  sufficient  intelligence  and 
understanding  knowingly  to  enter  into  and  help  carry 
out  ar  plan  for  the  commission  of  the  crime,  and  not 
only  so,  but  actually  must  have  participated.  In  other 
words,  to  be  accomplices  the  little  girls  must  be  partici- 
pants rather  than  victims.  The  principle  thus  an- 
nounced is  sound  and  finds  support  by  analogy  in  pre- 
cedents to  the  effect  that  the  female  in  a  rape  case  who 
is  below  the  age  of  consent  cannot  be  an  accomplice, 
however  willing  in  fact  she  may  have  been  to  join  in 
the  criminal  intercourse.  The  reason  is  that  the  law 
conclusively  deems  her  to  be  incapable  of  the  consent 
so  necessary  to  stigmatize  an  accomplice. 

10,  11.  Last  of  all,  the  defendant  insists  that  it  was 
error  for  the  court  to  refuse  the  following  request  to 
instruct  the  jury : 

**You  are  further  instructed  that  the  defendant  in 
this  action  has  offered  proof  as  to  good  character  and 
reputation  in  the  community,  as  to  morality  aiid  as  a 
law-abiding  citizen.  The  weight  of  this  testimony  de- 
pends upon  the  character  sought  to  be  established  as 
well  as  upon  the  character  of  the  evidence  offered,  and 
you  are  the  sole  judges  of  the  weight  to  be  given  to  the 
e^ndence.  (I  charge  you  that  evidence  of  good  char- 
acter and  good  reputation  is  sufficient  to  raise  a  rea- 
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sonabib  doubt  and  in  some  cases  in  which  guilt  would 
be  otherwise  established  beyond  a  reasonable  doubt 
evidence  of  good  character  may  justly  produce  an  ac- 
quittal.) And  if  you  have  a  reasonable  doubt  upon 
all  of  the  evidence  in  the  case  you  must  return  a  ver- 
dict of  not  guilty. ' '  > 

This  request  is  vitiated  by  the  portion  included  in 
parentheses.  That  part  is  a  direct  invasion  of  the  pre- 
rogative of  the  jury  in  judging  of  the  effect  and  value 
of  the  evidence.  It  is  contradictory  of  the  next  pre- 
ceding sentence.  In  one  breath  it  is  stated  that  the 
jurors  **are  the  sole  judges  of  the  weight  to  be  given  to 
the  evidence.**  In  the  next  it  would  have  the  judge 
assume  as  a  matter  of  law  that  evidence  of  good  char- 
acter and  reputation  is  a  suflScient  basis  for  an  ac- 
quitting, on  the  ground  of  reasonable  doubt.  We  say, 
** assume  as  a  matter  of  law,'*  for  we  must  remember 
that — 

**In  charging  the  jury  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict,  but  it  shall  not 
present  the  facts  of  the  case  •  •  *';  Section  139, 
L.  0.  L. 

The  true  rule  is  that  the  jury  must  consider  all  the 
testimony,  that  about  character  as  well  as  all  other; 
and  if  taken  all  together  there  remains  a  reasonable 
doubt  of  the  defendant's  guilt  he  is  entitled  to  acquit- 
tal. Very  properly  in  some  cases  the  jury  might  hold 
the  testimony  against  the  defendant  in  such  low  esti- 
mation and  that  about  his  good  character  so  excellent 
that  it  would  deem  the  latter  a  sufficient  sanction  for  a 
reasonable  doubt  of  his  guilt ;  but  the  court  must  leave 
that  to  the  jury  itself.  If  it  bases  the  reasonable  doubt 
on  the  testimony  about  good  character  the  resulting 
acquittal  is  legitimate,  but  the  judge  has  no  right  to  say 
to  it  that  such  testimony  is  sufficient  for  that  purpose. 
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It  would  be  only  a  step  further  to  direct  a  verdict  of  not 
guilty  in  all  cases  where  the  undisputed  testimony  re- 
veals a  good  character  and  reputation  for  the  defend- 
ant. 

12.  We  are  not  to  be  moved  by  the  earnest  argu- 
ment of  defendant's  counsel  against  the  probability  of 
the  truth  of  the  testimony  against  him.  That  is  an 
appeal  that  should  have  been  and  probably  was  made 
to  the  jury  with  which  alone  is  lodged  the  power  to  de- 
cide the  merits  of  the  case  on  the  facts. 

We  have  carefully  considered  the  questions  of  law 
presented  and,  finding  no  error,  the  judgment  must  be 
affirmed.  Affirmed. 

McBride,  C.  J.,  and  Benson  and  Harris,  JJ.,  con- 
cur. ^ 


Argued  November  20,  reyersed  *nd  remanded  December  80,  1919. 

MXJEPHY  V.  OREGON  ENGRAVING  CO. 

(186  Pac.  12.) 

Pleading  —  Lesral  Saffldency  of   Z>ef«n8lYe  Bffattor  to  be  Tested  "hf 

Demurrer. 

1.  Sham,  frivolous  and  irrelevant  matter  may  be  stricken  out  of 
a  pleading;  but  its  legal  sufficiency  as  matter  of  defenne  must  be 
tested  by  demurrer. 

KoYation — ^Defense  Showing  Novation  in  Action  on  an  Aeslgned  Debt 
not  FrlTOlous,  Sbam  or  Irrelevant. 

2.  In  an  action  to  recover  a  debt  on  an  account  stated  between 
plaintifTs  assignor  and  his  employer,  a  defense  showing  a  novaUon 
between  the  assignor,  the  employer  and  a  third  party,  whereby  the 
employer  should  discharge  assignor's  debt  by  paying  it  to  the  third 
party  for  stock  purchased  by  assignor  from  such  party,  held  not 
frivolous,  sham  or  irrelevant,  for  such  novation,  if  performed,  would 
constitute  a  good  defense  to  the  action. 

Account  Stated — Single  Uquidated  Demand  not  Basis  for  Account 
Stated. 

3.  It  is  not  proper  to  rest  a  stated  account  upon  a  liquidated  de> 
mand^  already  agreed  upon  and  which  either  party  is  bound  to  pay. 
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as,  for  iiiist&nce,  a  promissory  note  alone,  although  such  an  instru- 
ment might  be  included  among  numerous  other  items  of  debit  end 
eredit  existing  between,  the  accounting  parties. 

From  Multnomah:  William  N.  Gatbns,  Judge, 

Department  L 

After  stating  the  corporate  character  of  the  defend- 
ant, the  complaint  alleges: 

**7^hat  on  or  about  the  ninth  day  of  January,  1918, 
an  account  was  stated  by  and  between  said  Oregon 
Engraving  Company  aforesaid,  acting  by  and  through 
its  duly  authorized  president,  Roy  E.  Robinson, 
wherein  and  whereby  it  was  determined  and  stated 
that  there  was  due  and  owing  one  George  E.  Matthews 
the  sum  of  $440.75,  this  sum  being  due  and  owing  said 
Matthews  for  labor  and  services  performed  while 
acting  as  manager  of  said  Oregon  Engraving  Com- 
pany aforesaid  by  said  Matthews;  that  no  part  of 
said  sum  of  $440.75  has  been  paid,  save  and  except 
the  sum  of  $50,  leaving  a  balance  due  on  said  stated 
account  of  the  sum  of  $390.75. 

*  *  That  prior  to  the  beginning  of  this  action  and  for 
value,  said  account  aforesaid,  with  said  balance  due 
and  owing  of  $390.75,  was  duly  sold,  assigned  and 
transferred  to  plaintiff  herein  and  by  reason  of  the 
premises  plaintiff  is  now  the  legal  owner  and  holder 
thereof  and  defendant  is  indebted  to  plaintiff  in  the 
sum  of  $390.75,  which  said  sum  has  been  demanded 
from  said  plaintiff  and  same  has  not  been  paid,  nor 
any  part  thereof.*' 

A  demand  for  judgment  follows: 

The  answer  denies  all  the  quoted  allegations  of  the 
complaint  and  further  sets  forth  matter  designed  to 
show  that  when  Matthews  contracted  to  purchase 
some  stock  in  the  defendant  corporation  from  Robin- 
son a  novation  was  entered  into  between  them  and 
the  company,  whereby  the  latter  should  discharge  its 
liability  to  Matthews  by  paying  his  debt  to  Robinson 
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for  the  stock  purchased ;  and  it  is  further  stated  that 
all  labor  and  services  performed  for  the  defendant 
by  Matthews  had  been  fully  paid  for  by  the  defend- 
ant and  Robinson.  According  to  the  abstract,  all  the 
matter  relating  to  the  novation  and  the  statement 
connecting  Robinson  with  the  payment  to  Matthews 
were  stricken  out.  The  reply  denied  the  remainder  of 
the  new  matter  in  the  answer. 

The  court  made  findings  of  fact  substantially  in  the 
langijiage  of  the  complaint,  except  that  they  declared 
the  account  to  have  been  stated  between  the  d>ef  endant 
and  Matthews.  From  the  ensuing  judgment  the  de- 
fendant appealed.  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Bartlett  Cole. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  A.  Green. 

BURNETT,  J.— It  will  be  noted  that  the  complaint 
does  not  show  that  Matthews  had  anything  to  do  with 
the  stating  of  the  account.  Neither  does  it  show  that 
any  previous  relation  giving  rise  to  debits  or  credits 
existed  between  him  and  the  defendant.  Strictly 
speaking,  it  does  not  show  that  the  labor  and  ser- 
vices mentioned  were  performed  by  him  or  for  the 
defendant.  It  is  not  averred  in  the  complaint  by 
whom  the  balance  of  the  account  was  transferred  to 
the  plaintiff.  No  effort  was  made,  so  far  as  disclosed 
by  the  record,  to  correct  the  complaint  in  these  par- 
ticulars. 

1,  2.  The  important  error,  however,  is  found  in  the 
ruling  of  the  court  striking  out  the  matter  from  the 
answer  relating  to  the  novation   mentioned.    In  his 
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brief  the  plaintiff  contends  that  the  motion  to  strike 
those  averments  from  the  defendant's  pleading  was 
not  allowed.  On  that  point  we  are  bound  by  the  state- 
ment in  the  abstract,  to  which  no  objection  seems  to 
have  been  urged.  Sham,  frivolous  and  irrelevant 
.  matter  may  be  stricken  out  of  a  pleading,  but  its  legal 
sufficiency  as  matter  of  defense  must  be  tested  by  a 
demurrer.  The  new  matter  in  the  answer  is  subject 
to  the  criticism  that  it  does  not  sufficiently  show  that 
the  transaction  involved  in  the  novation  was  the  same 
that  the  complaint  described,  but  the  motion  was  not 
sufficient  to  raise  that  question.  The  matter  is  cer- 
tainly not  frivolous,  sham  or  irrelevant.  If,  in  fact, 
the  defendant  owed  Matthews  and  he  owed  Robinson, 
it  was  legitimate  subject  of  contract  that  the  defend- 
ant should  pay  Robinson  for  Matthews,  instead  of 
paying  the  latter  direct,  and  if  performed  this  would 
constitute  a  good  defense  to  this  action. 

3.  In  pleading  an  account  stated,  it  is  much  safer 
to  show  that  .some  previous  relation  existed  between 
the  parties  to  the  accounting,  giving  rise  to  debits  or 
credits.  We  cannot  conceive  of  an  accounting  for 
liability  upon  a  tort.  Neither  is  it  proper  to  rest  a 
stated  account  upon  a  liquidated  demand  already 
agreed  upon  and  which  either  party  is  bound  to  pay, 
as,  for  instance,  a  promissory  note  alone,  although 
such  an  instrument  might  be  included  among  numer- 
ous other  items  of  debit  and  credit  existing  between 
the  accounting  parties. 

Neither  party  seems  to  have  stated  its  case  in  the 
pleadings  with  model  accuracy.  Better  statements 
may  be  accomplished  by  amendments,  but,  principally 
for  the  reason  that  by  striking  out  the  new  matter  of 
the  answer  the  defendant  was  deprived  of  the  right 
to  prove  a  discharge  of  its  indebtedness  to  Matthews 
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by  the  new  contract  of  novation,  the  judgment  is  re- 
versed and  the  cause  remanded  to  the  Circuit  Court 
for  further  proceedings.      Bevebsed  and  Remanded. 

McBaiDE^  C.  J.|  and  Bennett  and  Habbis^  JJ.,  oon- 
cur. 


Submitted  on  briefs  at  Pendleton  October  29,  affirmed  Deeember  80, 

1919. 

J.    L.    PRICE    BROKERAGE    CO.    v.    BAKER 

GROCERY  CO. 

(186  Pac.  23.) 

Sales— Burden  of  Proof  on  Purchaser  in  Action  for  Breabh  of  Oon- 

tract. 

1.  In  an  action  b7  a  purehaser  for  breach  of  a  contract  to  deliver 
potatoes,  the  burden  was  on  him  to  show,  not  only  that  he  had  eom- 
plied  with  the  conditions  of  the  contract  on  his  part,  or  that  he 
was  ready  in  eomply  at  the  time  and  place  fixed  by  the  contract, 
but  aJso  that  defendant  failed  to  deliver  or  have  the  potatoes  ready 
for  delivery  on  payment  by  plaintiff. 

Sales — Purchaser's  Duty  td  Accept  DeUTory  and  Make  Payment. 

2.  Where  potatoes  have  been  sold  to  be  delivered  at  a  designated 
point,  the  purchaser  must  be  on  hand,  either  in  person  or  by  some 
authorized  representative,  to  accept  the  potatoes  and  pay  the  price, 
and  he  cannot  insist  that  the  potatoes  be  billed  or  shipped  to  him 
from  such  point  until  payment  is  made;  the  seller  having  stipulated 
for  payment  through  a  bank  at  that  point. 

From  Baker:  Gustav  Andbbson,  Judge. 

In  Banc 

This  is  an  action  brought  by  the  plaintiff,  a  Missouri 
corporation,  against  the  defendant,  a  corporation 
doing  business  at  Baker,  Oregon,  to  recover  damages 
for  an  alleged  breach  of  contract  to  deliver  three  car- 
loads of  potatoes.  It  is  alleged  that  the  defendant 
agreed  with  the  plaintiff   to  deliver  to  it  three  car- 
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loads  of  potatoes  f .  o.  b.  Baker,  Oregon ,  at  the  price 
of  $1.25  per  htmdi'ed,  in  the  fall  of  the  year  1916,  and 
that  defendant  refused  to  deliver  the  same.  Plaintiff 
also  alleges  that  the  price  of  potatoes,  at  the  time 
when  the  same  should  have  been  delivered,  was  ^2.25 
per  hundred-weight,  and  that  it  lost  the  difference . 
between  the  contract  price  and  the  actual  market  value, 
or  $1  per  hundred-weight,  €ind  was  thereby  damaged 
in  the  sum  of  $900^^ 

The  negotiations  between  the  plaintiff  and  defend- 
ant were  entirely  by  telegram  and  letter,  and  were  as 
follows : 

Telegram  from  plaintiff  to  defendant: 

**St.  Joseph,  Mo.  Oct.  9th,  1916. 
**  Baker  Grocery  Co., 
*' Baker,  Oregon. 

"Wire  best  price  few  cars  good  sacked,  or  bulk  pota- 
toes shipment  any  time  this  ^nonth. 

*'J.  L.  PbicbBbok.  Co.'' 

Telegram  from  defendant  to  plaintiff : 

**  Baker,  Oregon,  11:20  a.  m.  Oct.  11-16. 
•'J.  L.  Price  Brok.  Co., 
**St.  Joseph,  Mo. 

**Wire  reed,  can  furnish  car  oiie  dollar  FOB  Baker. 

''Bakeb  Gbo.  Co.'' 

Telegram  from  plaintiff  to  defendant: 

*' 10-11-1916. 
**  Baker  Grocery  Co., 
'*  Baker,  Oregon. 

**Ship  us  one  car  draft  bill  of  lading  to  Bank  of 
Buchanan  County  here.  Can  you  refer  us  to  some 
good  active  honest  man  there  that  we  could  get  to  buy 
us  few  cars  of  potatoes  on  commission.  Wire  our  ex- 
pense.   Can  use  several  cars." 
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Telegram : 

*' Baker,  Oregon,  Oct.  11-1916. 
"J.  L.  Price  Brok.  Co., 
**St.  Joseph,  Mo. 

**Wir6  received.  We  buy  more  potatoes  than  any 
one  else.  If  your  price  is  right  will  be  glad  to  ship 
you  what  we  can.    Writing  you. 

^'Bakeb  Geoo.  Co.'' 

Letter  from  defendant  to  plaintiff,  viz : 

*' Baker,  Oregon,  Oct.  11,  1916. 
*'J.  L.  Price  Brokerage  Co., 

*'St.  Joseph,  Mo. 
**  Gentlemen: 

**We  have  your  wire  of  the  11th,  and  wired  yon 
as  follows :  *  Wire  received,  we  buy  more  potatoes  than 
any  one  here.  If  your  price  is  right,  we  shall  be  glad 
to  ship  what  we  can.    Writing  you.' 

*'We  are  in  position  to  get  you  quite  a  few  cars  of 
potatoes  if  sbme  one  does  not  come  in  from  the  out- 
side and  boost  the  price  out  of  reason.  I  heard  to- 
.  day  that  they  were  buying  in  La  Grande  and  paying 
from  $1.00  to  $1.10  per  hundrejl.  We  will  try  and 
get  hold  of  a  few  cars  for  you  but  in  case  the  price 
is  advanced  here  we  will  wire  you.  The  crop  seems 
to  be  short  in  certain  territories  and  they  are  very 
anxious  for  potatoes  which  has  caused  some  of  the 
larger  houses  to  send  men  into  this  territory  to  take 
care  of  their  wants. 

*'We  wish  to  confirm  the  order  for  one  car  to  be 
shipped  at  $1.00  per  hundred.  This  car  we  expect  to 
load  out  in  about  a  week  as  they  are  now  digging  here 
and  we  have  bought  some  very  nice  potatoes. 

''I  notice  that  you  request  that  we  make  draft 
through  the  Bank  of  Buchanan  County.  We  would 
much  prefer  that  you  would  have  your  bank  wire  the 
First  National  Bank  of  Baker,  Oregon,  to  pay  draft 
when  presented.  We  will  be  very  glad  indeed  to 
have  you  look  us  up  through  any  agency  or  write  any 
of  the  banks  of  Baker  or  the  Lumbermans  Bank  of 
Portland.    Will  state  that  we  are  a  branch  house  of 
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Lang  &  Company  of  Portland,  Oregon,  wholesalers 
who  have  a  number  of  branches  over  Oregon,  Wash- 
ington, and  Idaho.  I  had  a  little  *  experience  about 
ten  years  ago  in  shipping  potatoes  east.  While  these 
were  shipped  bill  of  lading  attached  we  never  received 
a  cent  on  them  which  makes  us  rather  uneasy  in  re- 
gard to  shipping  to  a  firm  that  we  never  heard  of 
before  this  time. 

*'We  hope  this  will  be  satisfactory  to  you  and 
thanking  you  for  the  order  we  are, 

**  Yours  truly, 

**Bakeb  Gbocbbt  Co. 

*'JWS/RCL.'' 

Telegram  10-12-16  (from  plaintiff  to  defendant) : 

**  Baker  Grocer  Co., 
*' Baker,  Oregon. 

*  *  Can  use  few  more  cars  whenever  you  can  ship. 

**J.  L.  PbicbBbok.  Co." 

Telegram  (from  plaintiff  to  defendant) : 

*'Octoberl4,1916. 
**  Baker  Grocery  Co., 
**  Baker,  Oregon. 

**  Letter  eleventh  received.  We  can  use  five  cars 
good  skd  potatoes  for  shipment  any  time  this  month 
at  one  dollar  ten  per  hundred  FOB  there.  Will  have 
the  bank  there  pay  you  for  each  car  as  loaded.  Wire 
acceptance  at  once. 

**J.  L.  Pricb  Bbok.  Co.'* 

Telegram  10-16-1916  (from  defendant  to  plaintiff) : 

*'J.  L.  Price  Brok.  Co., 
''St.  Joseph,  Mo. 

.    **  Cannot  buy  at  price  offered  in  your  wire. 

**Bakeb  Gboceby  Co.'* 
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Telegram  10-16-1916  (from  plaintiff  to  defendant) : 

*^ Baker  Grocery  Co., 
*  *  Baker,-  Oregon. 

**Name  price  at  which  you  can  load  five  cars. 

*' J.  L.  Price  Brok.  Co." 

Telegram  Oct  17,  1916  (from  defendant  to  plain- 
tiff): 

**  Baker,  Oregon- 
**J.  L.  Price  Bkge  Co., 
*'St.  Joe,  Mo. 

**Will  load  three  cars  at  one  twenty  five  per  hun- 
dred. 

'* Baker  Grocery  Co." 
Telegram  10-17-16  (from  plaintiff  to  defendant) : 

^i* Baker  Grocery  Co., 
**  Baker,  Oregon. 

**Wire  received.  We  accept  three  cars  dollar  quar- 
ter. Eonte  TT.  P.  Care  St.  Joseph  Grand  Island. 
Send  draft  bill  of  lading  to  Bank  of  Buchanan  County 
here. 

**J.  L.  Price  Brokerage  Co.'^ 

Letter  from  defendant  to  plaintiff,  viz : 

**  Baker,  Oregon,  10-17-1916. 
"J.  L.  Price  Brokerage  Co., 

**St.  Joseph,  Mo. 
*  *  Gentlemen : 

**We  have  your  wire  of  the  17th  accepting  our 
offer  of  three  cars  of  potatoes  at  $1.25  FOB  Baker. 
We,  also,  had  your  wire  a  few  days  ago  stating  you 
would  place  funds  in  the  bank  here  to  pay  for  three 
cars.  We  have  not  yet  heard  from  you  in  this  respect. 
If  you  have  not  already  done  so,  please  wire  the  First 
National  Bank,  Baker,  Oregon,  to  pay  our  draft  when 
presented.  We  would  like  to  have  you  give  this  im- 
mediate attention  for  if  we  take  these  potatoes  into 


Dec,  1919.]     J.  L.  Price  B.  Co.  v.  Baker  Q.  Co.  543 

the  basement  it  would  cost  considerable  to  tak^  them 
out  again. 

**yours  truly, 

**Bakeb  Gbocbey  Co.'* 

Telegram  Oct.  19,  1916  (from  defendant  to  plain- 
tiff): 

^^Baker,  Oregon. 
**J.  L.  Price  Brokerage  Co., 
''St.  Joe,  Mo. 

''Can  you  furnish  cars.  If  not  unable  to  ship 
spuds. 

"Baker  Grocery  Co.*' , 

Telegram  10-19-1916  (from  plaintiff  to  defendant) : 

"St.  Joe,  Mo. 
'"Baker  Grocery  Co., 
"Baker,  Oregon. 

"Ship  soon  as  get  cars.  Keep  after  railroad.  You 
confirmed  three  cars  must  furnish.  We  have  them 
sold.    Answer. 

"J.  L.  Price  Brokerage  Co.*' 

Telegram  Oct.  24,  1916,  3  P.  M.  (from  defendant  to 

plaintiff) : 

*' Baker,  Oregon. 
"J.  L.  Price  Brok.  Co., 
"St.  Joe,  Mo. 

"Unless  money  placed  in  First  National  Bank, 
Baker  to  pay  for  potatoes  contract  is  broken.  Loaded 
to-day  and  no  money  here  to  pay  for  it.  Answer  by 
wire. 

"Baker  Grocery  Co.    8:47  p.  m. 

Telegram  10-24-1916  (from  plaintiff  to  defend- 
ant) r 

*St.  Joe,  Mo. 
"Baker  Grocery  Co., 
"Baker,  Oregon. 
"Wire  quick  number  pounds  potatoes  in  car  amount 
money.     Will   wire   cash   tomorrow.    Answer  quick. 
We  have  three  more  cars  coming. 

"J.  L.  Price  Brok.  Co.'* 
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Telegram  Oct.  25,  1916  (from  defendant  to  plain- 
tiff): 

"Baker,  Oregon.    8:21  a.  m« 
"J.  L.  Price  Bro.  Co., 
''St.  Joseph,  Mo. 

''Wire  received.  Railroad  company  positively  re- 
fuses to  hold  car. 

"Bakeb  Gboceby  Co.     11:17  a.  m.    . 

Telegram  Oct.  25-1916  (from  plaintiff  to  defend- 
ant) : 

"St.  Joe. 
"Baker  Grocery  Co., 
"Baker,  Oregon. 

"You  absolutely  have  to  furnish  those  potatoes  or 
will  hold  you  for  difference.  How  can  we  pay  cash 
when  dont  know  amount.  Wire  amount  dollars 
quickly.    Will  wire  cash. 

"J.  L.  Pbicb  Bbokbbaoe  Co." 

That  the  foregoing  telegrams  and  letters  were  sent 
and  received  as  therein  indicated  on  the  dates  and 
times  given  and  stated  therein,  and  were  so  sent^and 
received  in  the  ordinary  course  of  business.  It  is 
stipulated  that  the  foregoing  were  all  the  communi- 
cations between  plaintiff  and  defendant  in  relation  to 
the  matter. 

The  defendant  denied  that  it  failed  to  deliver  the 
potatoes,  as  required  by  the  contract,  and  alleges  that 
it  performed  all  the  conditions  of  the  contract  upon 
its  own  part  and  had  the  potatoes  ready  for  delivery. 

There  was  a  judgment  of  nonsuit  against  the  plain- 
tiff in  the  court  below,  from  which  it  appeals  to  this 
court.  Affibmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
0.  B.  Moimt. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Messrs.  Clifford  d  Clifford* 
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BENNETT,  J. — The  correspondence  above  was  the 
only  evidence  offered  on  behalf  of  plaintiff,  except 
some  evidence  in  relation  to  the  market  valne  of  the 
potatoes  at  the  time  of  delivery,  and  some  evidence 
as  to  the  readiness  and  willingness  of  the  plaintiff 
to  take  and  pay  for  the  potatoes.  There  was  no  evi- 
dence that  the  plaintiff  had  any  representative  at  the 
place  of  delivery,  to  accept  or  pay  for  the  same,  or 
that  it  ever  had  any  money  in  any  bank  in  Baker, 
Oregon,  or  in  Baker,  Oregon,  at  all,  to  pay  for  the 
three  carloads  of  potatoes. 

Plaintiff  claims  that  the  defendant,  after  loading 
the  potatoes,  should  have  telegraphed  it  the  weight  of 
the  carloads,  and  the  amount  of  money  necessary  to 
make  the  payment,  and  that  it  was  in  default  in  its 
delivery,  because  it  did  not  do  so.  The  defendant,  on 
the  other  hand,  claims  that  the  plaintiff  should  have 
had  the  money  actually  at  the  bank  at  Baker,  Oregon, 
to  take  up  the  bill  of  lading,  and  that  it  did  not  do  so; 
and  that  after  defendant  had  waited  as  long  as  it 
could,  under  the  railroad  regulations,  it  was  compelled 
to  sell  the  potatoes  to  another  customer  at  a  loss. 

It  seems  to  have  been  the  opinion  of  the!  court  below 
that  the  minds  of  the  parties  never  met  as  to  where 
and  how  the  payment  for  the  potatoes  was  to  be 
made,  and  that,  therefore,  there  was  no  consummation 
of  the  contract.  When  the  plaintiff  was  arranging 
for  the  shipment  of  the  first  car  (which  is  not  in  con- 
troversy here)  it  had  telegraphed: 

*'Ship  us  one  car.  Draft  bill  of  lading  to  Bank  of 
Buchanan  County  here.'* 

In  response  to  this  telegram  {he  defendant  wrote  a 
letter  containing  the  following  paragraph: 

94  Or.  —^6 
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'^I  notice  that  you  request  that  we  make  draft 
through  the  Bank  of  Buchanan  County.  We  'would 
much  prefer  that  you  would  have  your  bank  wire  the 
First  National  Bank  of  Baker,  Oregon,  to  pay  draft 
when  presented.  •  •  I  had  a  little  experience  about 
ten  years  ago  in  shipping  potatoes  East.  While 
these  were  shipped  bill  of  lading  attached  we  never 
received  a  cent  on  them,  which  makes  us  rather  un- 
easy in  regard  to  shipping  to  a  firm  that  we  never 
heard  of  before  this  time.'* 

In  answer  to  this  the  plaintiff,  on  the  14th9  tele- 
graphed : 

**Will  have  the  bank  there  pay  you  for  each  car  as 
goaded.*' 

After  some  telegrams  of  negotiation  back  and  f ortb, 
the  defendant  finally  on  the  17th,  telegraphed: 

**Will  load  three  cars  at  one  twenty-five  per  hun- 
dred.'' 

To  this  the  plaintiff  answered  on  the  same  day: 

*  *  We  accept  three  cars  dollar  quarter.  Route  U.  P. 
care  St.  Joseph  Grcmd  Island.  Send  draft  hiU  of 
lading  to  Ba7ik  of  Buchanan  County  here/' 

Defendant  did  not  answer  this  telegram  by  wire, 
and  never  acceded  to  the  latter  clause  of  the  same,  but 
on  the  contrary,  on  the  same  day,  wrote  the  plaintiff 
at  length,  saying: 

**We  also  had  your  wire  a  few  days  ago  statiag 
you  would  place  funds  in  the  bank  here  to  pay  for 
three  cars.  We  have  not  yet  heard  from  you  in  this 
respect.  If  you  have  not  already  done  so,  please  wire 
the  First  National  Bank,  Baker,  Oregon,  to  pay  our 
draft  when  presented.  We  would  like  to  have  you 
give  tlus  immediate  attention  for  if  we  take  these 
potatoes  into  the  basement  it  would  cost  considerable 
to  take  them  out  again.'' 

Up  to  this  time  it  is  clear  the  minds  of  the  parties 
had  not  met  as  to  where  payment  was  to  be  made  or 
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how.  The  defendant,  had  never  accepted  the  condi- 
tion attached  to  plaintiff's  telegram  of  October  17th, 
asking  that  the  draft  accompany  the  bill  of  lading. 
On  the  contrary,  the  defendant  was  evidently  depend- 
ing upon  the  assurance  of  plaintiff's  telegram  of  the 
14th:' 

* '  Will  have  the  bank  there  pay  you  for  each  car  as 
loaded." 

The  plaintiff  in  due  course  of  business  must  have 
received  the  letter  of  the  defendant  demanding  that 
the  money  be  placed  in  the  bank  to  pay  for  the  cars 
as  soon  as  loaded,  on  the  20th  or  21st  of  October.  It 
paid  no  attention  to  the  letter,  and  did  not  answer  it 
in  any  way,  and  up  to  the  24th  of  October  it  had\made 
no  arrangement  with  the  Baker  Bank  whatever,  for 
I)ayment.  After  some  intervening  telegrams  in  rela- 
tion to  the  providing  of  cars,  the  defendant  finally, 
on  October  24th,  telegraphed  the  plaintiff : 

**  Unless  money  placed  in  First  National  Bank, 
Baker,  to  pay  for  potatoes  contract  is  broken. 
Loaded  car  today  and  no  money  here  to  pay  for  it. 
Answer  by  wire. 

*  *  Baeeb  Gbocbby  Co.  '  * 

To  this  the  plaintiff  answered. 

**  Wire  quick  number  pounds  potatoes  in  car  amount 
money.  Wilt  wire  cash  tomorrow.  Answer  quick. 
We  have  three  more  cars  coming." 

'  t  On  the  next  day  defendant  answered: 

*'Wire  received.  Railroad  company  positively  re- 
fuses to  hold  car. '  * 

There  was  no  evidence  whatever  that  plaintiff  ever 
did  send  the  money  to  Baker  City,  or  arrange  with 
the  Baker  City  bank  to  make  payment.  Apparently 
they  accepted  defendant's  last  telegram  as  a  refusal 
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to  fulfill  the  contract,  and  they  never  have  offered  or 
tendered  any  money  to  pay  for  the  potatoes,  nor  have 
they  ever  had  the  money  at  Baker  ready  to  pay  for 
them. 

1.  Of  course  the  burden  was  upon  the  plaintiff  to 
show,  not  only  that  it  had  complied  with  the  conditions 
of  the  contract  upon  its  part  or  that  it  was  ready  to 
comply,  at  the  time  and  place  fixed  by  the  contract; 
but  also  that  the  defendant  failed  to  deliver  or  to 
have  the  potatoes  ready  for  delivery  upon  payment  by 
plaintiff.  Yet  there  was  no  evidence  offered  that  the 
defendant  had  failed  or  refused  to  perform,  or  that  it 
did  not  have  the  potatoes  ready  for  delivery,  in  ac- 
cordance with  its  contract. 

For  aught  that  appears  in  the  evidence,  all  of  the 
potatoes  may  have  been  at  the  cars  ready  for  loading, 
or  they  may  have  been  actually  loaded  in  the  cars. 
If  it  were  not  for  the  allegation  in  defendant's  an- 
swer that  they  had  at  some  time  later  been  compelled 
to  sell  the  potatoes  to  other  parties,  there  would  be 
nothing  in  the  case  to  show  that  the  potatoes  were 
not  yet  upon  the  railroad  tracks  at  Baker,  awaiting 
acceptance  by  the  plaintiff.  The  loading  and  delivery 
of  the  cars  and  the  payment  by  the  plaintiff  were  con- 
current conditions.  Each  had  to  be  ready  and  will- 
ing at  the  place  where  the  delivery  was  to  be  made 
to  perform  the  conditions  of  the  contract  upon  its  own 
part,  before  it  could  hold  the  other  party  for  default. 
It  would  be  no  compliance  with  the  contract  upon  the 
part  of  the  defendant,  if  it  had  kept  the  potatoes  on 
the  farm  where  they  were  raised,  perhaps  10  or  15 
miles  from  Baker,  however  willing  and  ready  it  might 
be  to  deliver.  Neither  was  it  a  compliance  with  its 
part  of  the  contract,  on  the  part  of  the  plaintiff,  to 
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have  the  money  ready  at  some  point  back  in  Missouri 
to  pay  for  the  purchajSe. 

2.  It  was  the  duty  of  the  plaintiff  to  be  on  hand,  at 
the  point  designated  for  delivery,  either  in  person  or 
by  some  authorized  representative,  to  accept  the  pota- 
toes and  pay  the  price.  It  may  be  a  question  as  to 
whether  the  plaintiff  could  insist  upon  the  loading  of 
the  potatoes  in  cars,  until  it  was  there  by  a  repre- 
sentative ready  to  pay  the  money,  but  certainly  it 
could  not  insist  that  the  potatoes  be  turned  over  to 
it,  or  billed  or  shipped  to  it,  untU  the  money  was  paid. 
It  seems  to  be  the  contention  of  the  plaintiff  that  the 
defendant  was  bound  to  wire  to  it  the  weight  of  the 
potatoes  and  the  amount  of  money  necessary,  and 
then  give  it  time,  after  the  potatoes  were  loaded,  to 
make  arrangements  with  the  bank  at  Baker  to  pay  for 
the  same.  ^ 

That  might  have  been  a  gentlemanly  and  courteous 
thing  for  the  defendant  to  do,  but  we  cannot  see  that 
it  was  under  any  such  legal  obligation.  If  the  plain- 
tiff, had  arranged  for  some  representative  to  be  pres- 
ent and  to  accept  the  potatoes  and  make  payment  for 
the  same,  there  evidently  would  have  been  no  trouble. 
It  would  not  have  been  necessary  for  the  plaintiff  to 
send  three  times  the  money,  or  any  sum  of  money,  to 
the  bank  at  Baker,  as  suggested  by  it.  If  it  was  a 
reputable  concern,  it  would  have  been  very  easy  for 
it  to  arrange,  through  its  bank  at  home  with  the  bank 
at  Baker,  to  pdy  whatever  sum  should  appear  to  be 
due  upon  presentation  of  the  bill  of  lading.  This  was 
what  the  defendant  asked  plaintiff  to  do,  but  it  seems 
to  have  gotten  stubborn,  and  insisted  upon  financing 
the  arrangement  at  long  distance  in  its  own  way.  In 
doing  this,  it  got  itself  in  a  position  where  it  was 
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unable  to  make  a  strict  and  literal  performance  of 
the  conditions  of  the  contract  upon  its  own  part. 

It  is  doubtful  whether  the  minds  of  the  parties  ever 
met  as  to  the  place  and  manner  of  payment,  in  such 
a  way  as  to  make  a  consummated  contract ;  but  assum- 
ing  that  they  did,  we  think  the  plaintiff  has  not  shown 
a  sufficient  performance  of  the  contract  upon  its  part 
or  a  breach  of  the  contract  upon  the  part  of  the  de- 
fendant. In  reaching  this  conclusion  we  do  not  find 
it  necessary  to  pass  upon  the  question  as  to  whose 
duty  it  was  to  furnish  the  cars  uppn  which  the  pota- 
toes were  to  be  loaded. 

9?he  judgment  of  the  court  below  is  affirmed. 

Afyjbmbd. 


Motion  to  dismiss  appeal  submitted  February  28,  overrtiled  April  8, 
argued  on  the  merits  November  12.,  1919,  affirmed  January  6,  1&20« 

DOLPH  V.  SPECKART. 

(179  Pac.  657;  186  Pac.  32). 

Appeal  and  Error— Notice  of  Appeal— Description  of  Judgment — 
Date^-Mislead^ng  Seepondent. 

1.  Where  a  notice  shows  that  defendant  appeals  from  a  judgment 
rendered  June  28th,  and  the  transcript  discloses  a.  judgment  entered 
July  1st,  the  misdeecription  was  not  swth  as  to  mislead  plaintiff,  and 
defendant  could  assume  that  the  judgment  was  rendered  on  the  date 
of  the  verdict,  as  provided  by  Section  201,  L.  O.  L.,  and  plaintiff 
waa  not  prejudiced  thereby,  where  he  appeared  several  times  to  object 
to  the  sufficiency  of  the  sureties  upon  the  undertaking. 

Appeal  and  Error— Notice  of    Appeal— -Descxlption  of    Judgment — 
Inaccuracy  in  Amount — Further  Appearances  of  Appellee. 

2.  Where  a  notice  of  appeal  states  that  the  jud^ent  was  for 
$128,  when  it  was  for  $128.50,  the  inaccuracy  could  not  have  misled 
respondent,  particularly  where  his  appearances  thereafter  in  the  CSr- 
cuit  Court  indicated  that  he  was  not  uncertain  as  to  the  judlgment 
appealed  from. 

Appeal  and  Error— Notice  of  Appeal— Negligence, 

3.  Although  a  notice  of  appeal  describee  the  judgment  as  of  an 
erroneous  date,  where  the  affidavit  of  appellant's  counsel  shows  that 
the  date  given  in  the  notice  was  the  same  as  that  in  the  oopy  of  the 
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proposed  judgment  served  upon  him  by  respondent's  counsel,  he  is 
thereby  relieved  from  any  imputation  of  carelessness  in  preparation 
of  nxytiee* 

Appeal  and  XSzror— Appeal  Statates— Liberal  ConstroctloiL 

4.  Substantial  compliance  with  the  appeal  statutes  is  all  that 
ought  to  be  required  to  the  end  that  no  one  shall  be  deprived  of  his 
right  to  be  heard  by  reason  of  any  mere  technicality  arising  from 
strained  eonstruetion.  / 

ON  THE  MERITS. 

Evidence— Value  may  be  Proved  by  Showing  Amount  Realized  at 
Sales. 

6.  When  it  becomes  necessary  to  ascertain  the  value  of  articles 
for  which  there  is  no  open  market,  evidence  of  price  realized  at  sales 
of  such  articles,  held  under  conditions  calculated  to  secure  adequate 
returns,  is  admissible,  provided  that  the  time  of  sale  is  not  too 
remote  to  raise  a  logical  inference. 

Svldenoe— Inadmissible  When  In  Conflict  With  Written  Stipulation. 

6.  In  an  action  by  an  attorney  to  recover  compensation  by  reason 
of  a  breach  of  a  percentage  contract,  defendant  having  employed 
other  counsel,  whx>  brougbt  action,  and  stipulations  were  entered  into 
between  the  client  and  opponent,  wherein  it  was  agreed  that  the 
client  was  entitled  to  at  least  $50,000,  evidence  that  the  client's 
opponent  contended  that  the  client  was  not  entitled  to  the  amount 
stipulated  was  properly  excluded,  being  in  direct  conflict  with  the 
written  stipulation. 

Stipulations— Constmction  of  Stipulation  That  Payment  to  Plaintiff 
Should  be  Without  Prejudice  to  Bights. 

7.  A  clause,  "said  payment  to  be  without  prejudice  to  the  rights 
of  any  of  the  parties  to  this  suit,"  in  a  stipulation  in  an  action  to 
recover  part  of  the  estate  of  a  deceased  person  wherein  it  was  agreed 
that  plaintiff  was  entitled  to  at  least  $50,000,  which  was  given  her, 
held  to  refer  to  litigation  as  to  the  balance  of  the  fund,  and  not  to 
the  amount  paid  pkdntiff. 

Attorney  and  OEllent— Amount  of  Damages  for  Breai^  of  Contract  of 
Employment  Question  for  Jury. 

8.  In  an  action  by  an  attorney  for  breach  of  a  contract  of  employ- 
ment under  which  his  compensation  was  to  be  a  certain  percentage 
of  the  amount  recovered,  defendant  having  employed  other  counsel, 
who  brought  an  action,  wherein  it  was  stipulated  that  defendant 
wa^  at  least  entitled  to  certain  stock  which  was  deposited  in  the 
registry  of  the  court,  whether  defendant  accepted  such  stock  as  her 
property  so  aa  to  entitle  plaintiff  to  compensation  held  for  the  jury, 
although  the  stock  remained  in  the  registry  of  the  court. 

Attorney  and  Client — ^Breach  of  Contract  by  Client— Amount  of  Com- 
pensation. 

9.  Where  a  elient  breached  a  contract  under  which  he  employed 
an  attorney  to  obtain  or  recover  part  of  the  estate  of  a  decedent 
claimed  by  the  client,  and  employed  other  counsel,  who  brought  an 
«<^tion  wherein  it  was  stipulated  that  the  client  was  at  least  entitled 
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to  certain  corporate  stock,  which  was  then  given  to  the  client,  dam- 
ages for  breach  of  the  contract  with  the  fittomey  riionld  be  based 
on  the  value  of  the  corporate  stock  at  the  time  it  was  issued  or 
given  to  the  client. 

Contracts— Constmction  to  Give  Effect  to  Entire  Contract. 

10.  Written  contracts  should  be  construed  from  the  standpoint  of 
the  parties  when  they  were  contracting,  and  be  so  interpreted  as  to 
give  effect  to  all  the  provisions,  if  possible. 

Attorney  and  Client— Measure  of  Damages  for  Breocli  of  Contract  of 
Employment. 

11.  Where  one  employs  an  attorney  and  makes  an  express  valid 
contract,  stipulating  for  the  compensation  which  the  attorney  is  to 
receive  for  his  services,  such  contract  is,  generally  speaking,  eoa- 
clusive  as  to  the  amount  of  such  compeoisation. 

Attorney  and  Client— -Bigbt  of  Client  to  Terminate  Belationdilp  can- 
not Defeat  Claim  for  Compensation. 

12.  While  a  client  may  terminate  the  relationship  between  him- 
self and  his  attorney,  where  an  attorney  is  prematurely  discharged 
or  is  othervWse  wrongfully  prevented  from  performing  the  profes- 
sional duties  for  which  he  was  employed  without  fault  on  his  part, 
he  is  entitled  to  compensation,  even  though  the  arrangement  was 
for  a  contingent  fee,  provided  the  contingency  has  happened. 

Attorney  and  Client — ^Measure  of  Damages  for  Breach  of  Ccmtract  of 
Employment. 

13.  A  client,  by  wrongfully  preventing  the  performance  of  acts 
which  entitle  an  attorney  to  spoeific  compensation  under  a  contract, 
becomes  liable  in  damages  in  such  amount. 

TUal — Construction^  of  Stipulations  and  Orders  In  Other  Salt  Ques- 
tion for  Court. 

14.  In  an  action  by  an  attorney  for  damages  for  breach  of  a 
contract  of  employment  under  which  he  was  to  receive  as  compen- 
sation a  certain  percentage  of  the  amount  recovered,  the  client, 
having  employed  other  counsel,  who  brought  action  in  the  federal 
court,  wherein  certain  stipulations  were  entered  into  concerning  the 
amount  due  the  client,  the  construction  of  orders  entered  in  the 
federal  court  and  stipulations  therein  was  for  the  court. 

Appeal  and  Error— Findings  Supported  by  Evidence  not  Disturbed. 

15.  XJ^nder  the  Constitution,  where  there  is  any  competent  evidence 
to  support  a  verdict,  the  Supreme  Court  is  precluded  from  distiirbing 
the  same. 

From  Multnomali :  Egbert  Tuckbb,  Judge. 

In  Banc. 

On  motion  to  dismiss  appeal  Ovebbui.ed. 
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Mr.  Henry  J.  Bigger,  for  the  motion. 
Mr.  E.  E.  HecJcbert,  contra. 

McBRIDE,  C.  J. — This  is  a  motion  to  dismiss  an 
appeal,  on  the  ground  that  the  notice  of  appeal  does 
not  describe  with  snjBScient  certainty  the  judgment 
appealed  from. 

The  notice  of  appeal  is  in  the  usual  form  and  states 
that  the  defendant  appeals  from  a  judgment  against 
her  rendered  on  June  28,  1916,  for  the  sum  of  $128 ; 

the  further  sum  of   $2,509.14,  and   the  sum  of 

dollars  costs.  The  transcript  discloses  a  judgment 
for  the  sum  of  $128.50,  the  further  sum  of  $2,509.14, 
and  $57.05  costs,  entered  on  July  1,  1916,  and  dated 
June  29,  1916.  ^  The  notice  of  appeal  was  served 
August  27,  1918,  and  an  undertaking  on  appeal  was 
served  and  filed  September  6,  1918,  which  undertaking 
followed  the  notice  in  the  description  of  the  judgment. 
On,  September  10,  1918,  the  plaintiff  filed  exceptions 
to  the  undertaking,  and  on  September  20th,  the  excep- 
tions were  heard  and  defendant  was  required  to  give 
a  new  undertaking,  which  undertaking  was  actually 
filed  on  September  20,  1918,  which  also  followed  the 
notice  of  appeal.  This  undertaking  was  excepted  to, 
and  thereupon  on  September  25,  1918,  defendant  filed 
an  undertaking  on  appeal  and  for  a  st^ersedeas, 
which  was  conditioned  to  satisfy  the  judgment  that 
should  be  rendered  on  appeal.  The  description  of  the 
judgment  in  this  undertaking  followed  the  previous 
undertaking  and  recited  that  the  judgment  was  ren- 
dered on  June  28,  1918.  No  exception  being  filed,  the 
undertaking  was  approved. 

1.  We  do  not  think  the  misdescription  of  the  judg- 
ment was  such  as  to  have  misled  the  plaintiff.    The 
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verdict  was  rendered  on  June  28th,  and  the  judgment 
should  have  been  rendered  on  that  day:  Section  201, 
L.  0.  L. 

The  defendant,  in  taking  her  appeal,  naturally 
assumed,  and  had  a  right  to  assume,  that  plaintiff  had 
complied  with  the  law,  and  should  not  be  prejudiced 
by  the  fact  that  plaintiff  had  waited  until  a  later  date 
to  enter  the  judgment,  if  in  fact  it  was  entered  and 
in  force  at  the  date  of  taking  the  appeal.  As  before 
recited,  the  plaintiff  appeared  several  times  in  the 
Circuit  Court  to  object  to  the  sufiSciency  of  the  sure- 
ties upon  the  undertaking,  thereby  recognizing  the 
fact  that  he  was  informed  of  an&  knew  the  judgment 
defendant  was  attempting  to  appeal  from,  and,  indeed, 
considering  the  fact  that  the  judgment  was  upon  two 
causes  of  action,  and  for  separate  amounts  in  each, 
and  that  the  verdict  was  rendered  upon  the  twenty- 
eighth  day  of  June,  and  the  judgment  due  for  entry 
qn  that  day,  he  could  not  as  a  matter  of  law  have 
been  misled. 

2.  As  to  the  misdescription  of  the  amount  of  the 
judgment,  it  may  be  repeated  that  the  verdict  was 
upon  two  causes  of  action.  Upon  the  first,  the  jury 
awarded  plaintiff  $128.50;  upon  the  second  $2,509.14. 
In  the  notice  of  appeal  the  amounts  are  stated  at  $128 
and  $2,509.14.  It  is  needless  to  say  that  the  notice 
is  technically  inaccurate  in  respect  to  the  judgment 
rendered  upon  the  first  cause  of  action,  but  we  are 
of  the  opinion  that  the  inaccuracy  is  not  of  such  a 
character  as  to  have  misled  anyone,  and  the  record 
of  plaintiff's  various  appearances  in  the  Circuit  Court 
thereafter  indicates  that  he  was  not  uncertain  as  to 
what  judgment  defendant  was  appealing  from. 

3.  In  justice  to  the  attorney  for  the  defendant  it  is 
not  improper  to  state  that  it  appears  from  his  aflS- 
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davit,  which  is  not  contradicted,  that  before  the  entry 
of  the  judgment,  as  it  now  appears  of  record,  the 
attorney  for  the  plaintiff  served  upon  him  a  copy  of 
the  judgment  which  plaintiff  proposed  to  ask  the  court 
to  enter,  and  that  in  this  copy  the  proposed  judgment 
is  described  and  dated  exactly  as  recited  in  the  notice 
of  appeal.  While  we  do  not  pass  upon  the  efficacy 
of  such  an  affidavit,  as  tending  to  explain  a  defective 
notice,  it  at  least  relieves  counsel  for  defendant  from 
any  imputation  of  carelessness  in  preparing  his  notice. 

4.  This  court  has  always  been  liberal  in  its  con- 
struction of  our  appeal  statutes,  to  the  end  that  no  one 
shall  be  deprived  of  his  right  to  be  heard  here,  by 
reason  of  any  mere  technicality  arising  from  a  strained 
construction  of  the  statutes,  substantial  compliance 
with  which  is  all  that  ought  to  be  required.  The  mo- 
tion to  dismiss  is  overruled. 

Counsel  for  defendant  has  interposed  a  counter- 
motion  for  leave  to  file  an  amended  undertaking,  com- 
plying with  the  description  of  the  judgment  as  actu- 
ally entered,  and  this  motion  is  allowed. 

Motion  to  Dismiss  Ovebeulbd. 
Motion  to  Amend  Undbbtakinq  Allowed. 


Affirmed  January  6,  1920. 

On  the  Merits. 

(186  F^e.  32.) 

Department  2. 

Chester  V.  Dolph,  an  attorney  at  law,  brings  this 
action  against  Harriet  F.  Speckart  to  recover  for 
personal  services,  pursuant  to  a  written  contract.  A 
verdict  was  rendered  in  favor  of  plaintiff  and  from  a 
judgment  thereon  defendant  appeals. 
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Several  years  before  entering  into  this  contract  de- 
fendant had  been  left  a  considerable  amount  of  prop- 
erty by  her  deceased  father,  Adolph  Speckart,  who 
died  in  Butte,  Montana,  in  1903,  leaving  a  will  by 
which  he  devised  and  bequeathed  one  third  of  his 
property  to  his  widow,  one  third  to  defendant  and 
the  remaining  one  third  to  his  eon.  The  shares  of 
the  defendant  and  the  son,  who  were  then  minors, 
were  to  be  paid  to  them  when  they  became  twenty-one 
years  of  age.  They  had  arrived  at  that  age  prior  to 
making  this  contract.  The  estate  had  never  been  set- 
tled nor  the  defendant's  share  paid  to  her.  The  de- 
fendant's mother  was  appointed  executrix  of  the  will 
of  Adolph  Speckart  and  completely  administered  the 
estate  in  Butte,  Montana,  several  years  prior  to  the 
execution  of  this  contract.  Some  time  before  Janu- 
ary, 1907,  the  defendant  had  demanded  from  her 
mother  and  her  uncle,  Leopold  P.  Schmidt,  who  was 
the  adviser  of  her  mother,  her  share  of  the  estate. 
This  demand  was  not  complied  with,  but  the  uncle, 
Leopold  P.  Schmidt,  was  appointed  administrator  of 
the  efstate  of  Adolph  Speckart,  in  Olympia,  Washing- 
ton. While  these  proceedings  were  pending  plaintiff 
and  defendant,  on  November  28,  1906,  entered  into  a 
contract  for  the  employment  of  the  plaintiff  as  de- 
fendant's attorney.  Under  this  contract  the  plain- 
tiff performed  services  of  the  value  of  $128.50,  as 
claimed  in  the  first  cause  of  action.  This  is  admitted 
by  defendant  and  there  is  no  issue  concerning  the 
same. 

On  January  12,  1907,  plaintiff  and  defendant  en- 
tered into  another  written  contract  reciting  that :  The  | 
plaintiff  desired  her  attorney  to  obtain  an  amicable 
settlement  of  defendant's  inheritance  from  the  estate 
of  her  deceased  father,  and  oppose  a  distribution  of 
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the  estate  until  such   amicable    settlement  could  be 
obtained,  and  then  providing  in  part,  as  foUows: 

**Now  therefore  in  consideration  of  the  services  to 
be  rendered  the  party  of  the  second  part  by  the  party 
of  the  first  part,  in  the  matter  of  said  administration 
in  said  Thurston  County,  the  party  of  the  second  part 
does  hereby  agree  and  promise  to  pay  to  the  party 
of  the  first  part  of  all  moneys  and  property  which 
may  come  to  her  out  of  said  estate  unconditionally 
and  directly,  either  through  said  amicable  settlement 
or  otherwise,  or  through  said  estate  in  administration 
in  said  Superior  Court  for  Thurston  County,  the  fol- 
lowing amounts,  to  wit:        , 

**If  there  shall  be  so  received  by  the  party  of  the 
second  part  not  more  than  $65,000,  the  party  of  the 
first  part  shall  receive  one  and  one-half  per  cent;  if 
there  be  received  more  than  $65,000,  and  not  more 
than  $85,000,  the  party  of  the  first  part  shall  receive 
two  per  cent;  if  there  shall  be  received  more  than 
$85,000,  the  party  of  the  first  part  shall  receive  two 
and  one-half  per  cent." 

At  the  same  time  Harriet  F.  Speckart  signed  a 
letter  of  instructions  in  detail,  directing  the  attorney 
to  go  to  Olympia  and  protect  her  interests  and  obtain 
an  offer  of  an  amicable  settlement,  if  possible,  and 
also  secure  information  as  to  the  value  of  her  interest 
in  the  estate.  Thereupon,  plaintiff  went  to  Olympia 
and  returned  with  a  proposition  of  compromise  which 
was  refused.  On  January  22, 1907,  defendant  notified 
the  plaintiff  to  perform  no  further  services  for  her 
and  attempted  to  cancel  the  contract.  The  plaintiff 
refused  to  consider  the  contract  canceled  and  notified 
the  defendant  that  he  was  ready  to  perform  his  part 
of  the  same.  The  defendant  employed  other  attor- 
neys, and  in  September  of  that  year  instituted  a  suit 
against  her  mother  and  uncle  in  the  United  States 
Circuit  Court  for  the  Western  Division  of  the  West- 


558  DoLPH  V.  Speckabt.  [94  Or. 


em  District  or  Washington.  In  September,  1909, 
plaintiff  brought  this  action,  claiming  a  comipission 
of  two  and  one-half  per  cent  on  $119,500,  which  he 
alleged  *'that  defendant  has  now  received,  since  said 
agreement  of  January  12,  1907,  unconditionally  and 
directly,  money  and  property  which  has  come  to  her 
out  of  the  estate  of  her  deceased  father/'  The  jury 
allowed  the  plaintiff  the  sum  of  $2,509.14,  or  two  and 
one-half  per  cent  of  the  £um  of  $100,365.60. 

Apfibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  E.  Heckbert. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  J.  Bigger. 

BEAN,  J. — ^It  is  the  contention  of  the  defendant 
that  she  never  received  any  money  or  property  from 
her  father's  estate,  within  the  meaning  of  the  con- 
tract with  the  plaintiff;  that  the  accounting  in  the 
federal  court  has  not  been  completed  and  that  plain- 
tiff under  the  terms  of  the  contract  is  not  entitled  to 
any  compensation  at  this  time.  This  question  is  prop- 
erly raised  by  a  motion  for  a  nonsuit.  While  this  suit 
was  pending  in  the  federal  court,  defendant's  mother, 
on  July  20,  1909,  deposited  in  the  registry  of  that 
court  the  sum  of  $67,535.74,  pursuant  to  a  stipulation 
made  between  the  respective  counsel  of  Miss  Speck- 
art  and  her  mother,  .which  is  in  part  as  follows : 

*'Now,  therefore,  it  is  hereby  stipulated  that  said 
defendant  Henriette  Speckart,  will  on  or  before  the 
1st  day  of  August,  1909,  deposit  in  said  court,  all  said 
moneys  and  other  property  capable  of  delivering, 
which  is  in  part  the  subject  of  litigation  herein  ad- 
mitted to  belong  to  the  complainant,  and  which  is  held 
by  said  Henriette  Speckart,  as  trustee  for  the  com- 
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plainant,  pending  said  litigation,  or  until  further  or- 
der of  court ;  and  it  is  further  stipulated  that  pending 
the  litigation  or  further  order  of  court,  a  monthly 
allowance  of  $250  per  month,  payable  on  the  first  day 
of  each  month,  beginning  June  1st,  1907,  be  paid  to 
the  plaintiff  out  of  said  fund." 

This  stipulation  was  confirmed  by  an  order  of  court 
of  the  same  tenor,  July  30,  1909.  The  testimony  in 
the  present  case  also  indicated  that,  pursuant  to  the 
stipulation  and  the  order  of  the  court,  defendant's 
mother,  as  trustee,  paid  into  the  court  on  or  about 
July  30,  1909,  certificate  No.  36,  3,333l^  shares  of 
the  capital  stock  of  the  Olympia  Brewing  Company; 
certificate  No.  74,  2,056%  shares  of  the  capital  stock 
of  the  Salem  Brewery  Association ;  certificate  No.  74, 
4,814%  shares  of  the  capital  stock  of  the  Belling- 
ham  Bay  Brewery ;  and  certificate  No.  79, 1,051  shares 
of  capital  stock  of  the  Acme  Brewing  Company,  The 
stocks  so  deposited  were  one  third  of  the  shares  held 
by  the  trustee  in  the  different  corporations,  and  cer- 
tificates therefor  were  issued  to  Harriet  F.  Speckart. 
The  testimony  therefore  tended  to  show  that  the  title 
to  the  stock  passed  to  this  defendant;  that  she  was 
entitled  thereafter  to  the  dividends  thereon  and  that 
she  received  such  dividends  and  accepted  the  shares  of 
stock  as  her  property.  On  September  14,  1909,  pur- 
suant to  a  stipulation  of  the  parties  in  that  suit  the 
court  ordered  $50,000  of  the  funds  in  the  registry 
of  the  court  deposited  by  Mrs.  Speckart,  to  be  paid 
to  the  complainant,  Harriet  F.  Speckart,  said  pay- 
ment to  be  ''without  prejudice  to  the  rights  of  any 
of  the  parties  to  the  litigation  herein  pending,  *'  it 
being  admitted,  as  the  stipulation  recites,  ''that  the 
complainant  is  entitled  to  receive  at  least  the  sum  of 
$50,000  of  the  said  funds  at  this  time. ' '    Under  these 
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stipulations  and  orders  there  was  paid  to  the  defend- 
ant, Harriet  F.  Speckart,  $57,000,  besides  the  deposit 
of  the  certificates  of  shares  of  stock.  Afterwards  the 
United  States  Circuit  Court,  preparatory  to  dis- 
missing the  complainant's  bill,  ordered  the  clerk  to 
deliver  to  Henriette  Speckart,  the  above-mentioned 
shares  of  corporation  stock  and  all  of  the  balance  of 
the  money  on  deposit.  On  account  of  this  order,  as 
we  understand,  the  defendant  claims  that  no  right 
accrued  to  her  by  virtue  of  the  shares  of  stock  being 
deposited  in  the  federal  court  That  decree,  how- 
ever, was  afterwards  reversed  upon  appeal  and  the 
cause  remanded  for  the  trial  court  to  find  the  account : 
Speckart  v.  Schmidt,  190  Fed.  499  (111  C.  C.  A.  331). 

5.  In  order  to  prove  the  value  of  the  brewery  stocks 
the  plaintiflF  produced  evidence  of  bona  fide  sales  of 
stock  of  each  of  the  corporations,  during  the  summer 
of  1909,  which  indicated  that  the  stocks  had  an  aggre- 
gate value  of  $43,432.05.  Counsel  for  the  defendant 
objected  and  excepted  to  the  introduction  of  such  tes- 
timony. When  it  becomes  necessary  to  ascertain  the 
value  of  articles  for  which  there  is  no  open  market, 
evidence  of  prices  realized  at  sales  of  such  articles 
held  under  conditions  calculated  to  secure  adequate 
returns  is  admissible,  provided  that  the  time  of  sale 
is  not  too  remote  to  raise  a  logical  inference :  16  Cyc. 
1141  et  seq;  13  Ency.  of  Ev.  512,  528;  Bump  v.  Cooper, 
20  Or.  527  (26  Pac.  848) ;  Chaperon  v.  Portland  Elec- 
tric Co.,  41  Or.  39  (67  Pac.  928) ;  Portland  v.  Invest- 
ment Co.,  64  Or.  410  (129  Pac.  756).  There  was  no 
error  in  admitting  such  testimony.  / 

In  the  present  case  the  trial  court  charged  the  jury, 
in  effect,  that  if  the  plaintiflF  was  at  all  times  ready, 
able  and  willing  to  carrj^  out  the  contract  and  was 
prevented,  without  his  fault,  by  defendant  from  doing 
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SO,  then    he  would  be  entitled   to  his  compensation. 
The  court  said: 

' '  The  court  further  instructs  you  that  the  language 
used  in  this  contract,  upon  which  Dolph  seeks  to  re- 
cover, is,  namely  that  'The  party  of  the  second  part 
does  hereby  agree  and  promise  to  pay  to  the  party  of 
the  first  part,  out  of  the  moneys  and  property  which 
may  come  to  her  out  of  said  estate,  unconditionally 
€uid  directly,'  and  the  court  charges  you  that  if  you 
find  from  a  preponderance  of  the  evidence  in  the  case 
that  she,  in  the  suit  brought  by  her  in  th^  federal 
court  in  the  State  of  Washington  against  her  mother 
and  uncle,  Leopold  Schmidt,  prior  to  the  commence- 
ment of  this  action,  that  is  prior^to  September  24, 
1909,  caused  moneys  and  property  from  the  estate  of 
her  father  to  be  deposited  in  the  registry  of  said  court 
and  said  moneys  and  property  were  admitted  to  be- 
long to  and  to  be  her  property,  then  such  of  said 
moneys  and  property  as  were  so  admitted  to  belong 
to  her  and  were  deposited  as  her  property  and  came 
to  her  within  the  meaning  of  the  contract  as  I  have 
outlined  to  you,  then  Dolph  in  this  case  is  entitled  to 
receive  his  commission  thereon  as  provided  in  the 
contract.  * ' 

Also: 

*'You  are  further  instructed  if  you  believe  from  a 
preponderance  of  the  evidence  in  the  case  that  the 
brewery  stocks  belonging  to  her  father's  estate  and 
delivered  by  the  defendants  in  the  suit  conmienced  by 
her,  Speckart,  as  complainant,  and  against  her  mother 
and  uncle  Schmidt,  for  an  accounting,  were  at  her  re- 
quest deposited  in  the  registry  of  the  court  in  said 
cause,  with  the  mutual  understanding  and  agreement 
between  all  the  parties  to  said  litigation  that  said 
stocks  belong  to  her,  then  in  that  event  said  stocks 
came  to  the  plaintiff  within  the  purview  of  the  con- 
tract of  January  12,  1907,  in  litigation  herein,  and 
became  the  property  of  the  defendant  constituting  an 

accounting  as  to  said  property  so  deposited,  and  tiie 
94  Or.  ^se 
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plaintiff  herein  would  be  entitled  to  his  commission, 
thereon  as  stipulated  in  the  contract." 

To  these  instructions  exceptions  were  duly  saved 
by  counsel  for  defendant.  Defendant  requested  the 
court  to  instruct  the  jury  that  the  evidence  showed 
that  the  plaintiff  was  not  entitled  to  recover  from 
the  defendant  under  the  contract,  until  the  defend- 
ant shall  have  received  certain  sums  of  money,  or 
certain  property  directly  and  unconditionally,  and 
that  there  Is  no  evidence  in  the  case  showing  that  the 
defendant  has  so  received  any  money  or  property. 
To  the  refusal  to  so  instruct  the  jury,  counsel  for 
defendant  saved  an  esception. 

Upoij  the  trial  of  the  cause  defendant  offered  to 
prove  By  the  testimony  of  her  attorney,  J.  W.  Robin- 
son, that  the  defendant's  mother,  at  the  time  of  the 
proceedings  in  the  federal  court,  contended  that  th© 
amount  of  $57,000,  which  had  been  paid  the  defend- 
ant under  the  stipulation  of  September  13,  1909,  and 
the  order  of  the  court  of  the  same  date,  was  not  the 
correct  amount  and  that  part  of  it  should  be  refunded. 

6-9,  From  an  examination  of  the  stipulation  and 
order,  quoted  in  part  above,  it  will  be  readily  seen 
that  the  evidence  tendered  was  in  direct  conflict  with 
the  written  stipulations  of  the  parties,  upon  which 
the  order  of  the  court  was  based.  For  this  reason  the 
trial  court  properly  excluded  the  testimony.  A  far- 
ther reference  to  the  stipulation  also  discloses  that  it 
was  plainly  agreed,  in  the  federal  court,  that  the 
complainant  therein,  Harriet  F.  Speckart,  the  defend- 
ant herein,  was  entitled  to  receive  at  least  $50,000. 
There  is  no  dispute,  as  we  understand,  but  that  she 
received  at  least  $7,000,  as  monthly  allowances.  The 
purport  of  the  stipulation  was  that  the  $67,535.74  was 
the  largest  amount   Henriette  Speckart  represented 
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could  be  allowed  her  daughter,  by  the  court,  but  she 
unreservedly  added  that  her  daughter  was  entitled  to 
receive  at  least  $50,000  from  her  father's  estate. 
Should  the  plaintiff  d^fer  his  action  until  the  rendi- 
tion of  the  account  by  Henriette  Speckart  in  the  fed* 
eral  court  is  completed,  the  amount  received  by  de- 
fendant might  be  enlarged.  "We  do  not  understand 
that  the  amount  could  be  reduced  below  $50,000.  The 
clause  contained  in  the  stipulation  *'said  payment  to 
be  without  prejudice  to  the  rights  of  any  of  the  par- 
ties to  this  suit, ' '  refers  to  litigation  as  to  the  balance 
of  the  fund,  and  not  to  the  $50,000  paid  to  defendant 
nor  to  the  $7,000  paid  her  as  monthly  allowances. 
The  court,  in  effect,  so  charged  the  jury  and  we  ap- 
prove the  charge.  The  learned  author  of  Black's 
Law  Dictionary  defines  ** without  prejudice,"  pa^e 
1243,  as  follows: 

'*Where  an  offer  or  admission  is  made  'without 
prejudice,'  or  a  motion  is  denied  'without  prejudice,' 
it  is  meant  as  a  declaration  that  no  rights  or  privi- 
leges of  the  party  concerned  are  to  be  considered  as 
thereby  waived  or  lost  except  so  far  as  may  be  ex- 
pressly conceded  or  decided." 

It  seems  that  Henriette  Speckart  was  to  deposit 
the  property  **  admitted  to  belong  to  the  complainant 
[Harriet  F.  Speckart],  and  which  is  held  by  said  Hen- 
riette Speckart,  as  trustee  for  the  complainant";  tha^ 
certificates  for  the  one-third  part  of  the  shares  of 
stock,  belonging  to  the  estate  of  the  defendant's 
father,  were  issued  to  Harriet  F.  Speckart  as  shown 
by  the  books  of  the  several  corporations  and  that 
dividends  were  paid  thereon  and  received  by  defend- 
ant. Therefore  the  jury  might  fairly  infer  that  such 
shares  of  stock  were  accepted  by  the  defendant  as 
her  property.    That  they  were  permitted  to  remain 
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in  the  registry  of  the  court  we  do  not  deem  materiaL 
Such  a  repository  would  not  change  the  ownership. 
This  disposition  of  the  shares  of'  stock,  so  long  as  they 
were  the  property  of  the  defendant,  according  to  the 
finding  of  the  jury  made  pursuant  to  the  tenor  of  the 
testimony,  was  of  the  same  force  and  effect  as  though 
such  shares  had  been  lodged  in  a  bank  for  defendant 
and  the  dividends  thereon  had  been  credited  to  her 
account.    The  dry  wave  which  has  swept  over   the 
country  renders  the  consideration  as  to  the  brewery 
stocks  something  in  the  nature  of  a  post-mortem  ex- 
amination.    Pursuant  to  the  contract  made  between 
plaintiff  and  defendant,  in  regard  to  plaintiff's  com- 
mission, we  think  the  court  was  right  in  admitting 
testimony  as  to  the  value  of  the  stocks  at  the  time  they 
were  issued  to  defendant. 

To  restate  as  we  read  the  record,  the  testimony,  if 
believed  by  the  jury,  proved  that  the  defendant,  Har- 
riet F.  Speckart,  received  in  money  and  property  out 
of  the  estate  of  her  deceased  father,  *  *  unconditionally 
and  directly,"  the  amount  upon  whicji  the  jury  com- 
puted the  commission  of  plaintiff. 

10-13.  Written  contracts  should  be  construed  from 
the  standpoint  of  the  parties  when  they  were  con- 
tracting and  be  so  interpreted  as  t&  give  effect  to  all 
the  provisions,  if  possible:  HUdebramd  v.  Bloods- 
worth,  12  Or.  75  (6  Pac.  233) ;  Arment  v.  Yamhill 
County,  28  Or.  474  (43  Pac.  653) ;  Dwniway  v.  Hadley, 
91  Or.  343  (178  Pac.  942).  A  party  who  has  wrong- 
fully broken  a  contract  should  not  be  permitted  to 
reap  advantage  from  his  own  wrong,  by  insisting  on 
proof  which  by  reason  of  his  breach  is  unobtainable : 
In  re  Stern,  116  Fed.  604-608  (54  C.  C.  A.  60) ;  Allen 
V.  Field,  130  Fed.  641-653  (65  C.  C.  A.  19) ;  Critch^ 
field  V.  Julia,  147  Fed.  65-73  (77  C.  C.  A.  297).    Where 
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one  employfi  an  attorney  nfid  makes  an  express  valid 
contract  stipulating  for  the  compensation  which  the 
attorney  is  to  receive  for  his  services,  such  contract 
is,  generally  speaking,  conclusive  as  to  the  amount 
of  such  compensation.  A  client  has  the  imquestion- 
able  right  to  terminate  the  relationship  between  him- 
self and  his  attorney,  yet  where  an  attorney  is  pre- 
maturely discharged  by  the  client,  or  is  otherwise 
wrongfully  prevented  from  performing  the  profes- 
sional duties  for  which  he  was  employed,  without  fault 
on  the  part  of  the  attorney,  the  latter  is  entitled  to 
compensation.  This  is  so  even  though  the  arrange- 
ment was  fc^r  a  contingent  fee,  provided  the  contin- 
gency has  happened.  The  client,  by  wrongfully  pre- 
venting the  performance  of  the  acts  which  entitled  the 
attorney  to  the  specific  compensation,  becomes  liable 
in  damages  in  such  amount :  2  R.  C.  L.,  p.  1047,  §  129, 
and  p.  1049,  §  131 ;  6  C.  J.,  p.  724,  §  292 ;  Reynolds  v. 
Clark  County,  162  Mo.  680  (63  S.  W.  382) ;  Bartlett  v. 
Odd  Fellows'  8av.  Bank,  79  Cal.  218  (21  Pac.  743,  12 
Am.  St.  Rep.  139).  The  motion  for  a  nonsuit  was 
rightly  denied. 

In  the  case  of  Lamed  v.  City  of  Dubuque,  86  Iowa, 
166  (53  N.  W.  105),  the  Supreme  Court  of  Iowa  had 
under  consideration  a  contract  similar  to  the  one  in 
the  case  at  bar.     That  court  said: 

*'The  full  performance  of  the  contract  on  the  part 
of  intervener  was  prevented  by  Mrs.  Porter,  and  she 
cannot  thus  rob  intervener  of  the  benefits  of  the  con- 
tract which  would  have  accrued  to  him  in  case  he  had 
been  permitted  to  fully  perform  on  his  part.  Her 
act  in  settling  with  the  defendant  city  was  a  waiver 
of  her  right  to  insist  on  the  collection  of  the  full 
amount  of  the  bonds  and  interest,  as  a  prerequisite  to^ 
his  receiving  the  compensation  provided  in  the  con- 
tract/' 
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The   testimony  indicated   and   the    jury    evidently 
found  that  full  performance  of  the  contract   on  the 
part  of  the  plaintiff  was  prevented  by  the  defendant. 
She  should  not  be  allowed  to  thus  deprive  tlie  plain- 
tiff of  the  benefits  of  the  contract  which  would  have 
accrued  to  him  in  case  he  had  been  permitted  to  fully 
perform  on  his  part,  as  he  was  ready,  able  and  -willing- 
to  do :  Brodie  v.  Watkins,  33  Ark.  545  (34  Am.  Rep. 
49-51) ;  Schemesolm  v.  Lemonek,  84  Ohio  St.  424  (95 
N.  E.  913,  Ann.  Gas.  19120,  737,  and  note  at  page 
741).    In  Webb   v.  Trescony,  76   Gal.  621    (18  Pae. 
796),  the  court  says: 

'*  Where,  from  the  nature  of  the  contract,  as  in  this 
case,  no  possible  mode  is  left  for  ascertaining  the 
damage,  we  will  have  presented  the  anomalous  case 
of  a  wrong  without  a  remedy,  unless  we  adopt  the 
only  measure  of  damages  which  remains,  and  that  is 
the  price  agreed  to  be  paid.'' 

This  rule  is  invoked  where  the  defendant  not  only 
breaks  the  contract  but  also  deprives  the  plaintiff  of 
showing  the  amount  of  injury  under  the  general  rule. 
By  reason  of  this,  the  defendant  ought  not  to  com- 
plain that  a  different  rule  is  invoked  when  it  is  the 
only  way  of  making  her  responsible  for  her  lack  of 
good  faith.  See,  also:  Carlisle  v.  Barnes,  102  App. 
Div.  573  (92  N.  Y.  Supp.  917) ;  Coffee  v.  Meiggs,  9 
Oal.  364;  Tyler  v.  March,  1  Day  (Oonn.),  1;  Stein- 
berg V.  Gebhardt,  41  Mo.  520 ;  Danley  v.  Williams,  16 
Wis.  581;  Moyer  v.  Cantieny,  41  Minn.  242  (42  N.  W. 
1060,  1061);  Kersey  v.  Garton,  77  Mo.  645;  Siumnon 
V.  Comstock,  21  Wend.  457  (34  Am.  Dec.  262). 

14,  15.  It  was  the  duty  of  the  trial  court  to  construe 
the  written  stipulation  and  orders  in  the  federal  court 
pertaining  to  the  matter.  This  the  learned  trial  judge 
did  and  plainly  charged  the  jury  in  regard  thereto. 
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The  case  was  fairly  submitted  to  the  jury.  The  jury 
found  for  the  plaintiff*  Under  our  Constitution, 
where  there  is  any  competent  evidence  to  support  such 
a  verdict,  we  are  precluded  from  disturbing  the  same. 
Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  aflSrmed.  Affibmed. 

McBbide^  C.  J.,  and  Johns  and  Bbnnstt^  JJ.,  con- 
cur. 


Argaed  at  Pendleton  October  30^  1919,  affirmed  January  (^  1920. 

CALDWELL  v.  HOSKINS. 

(186  Pac  50.) 

Trial — ^IhstmctloiiB  Ooveired  by  Tho«e  Ol^en  Properly  Befmwd. 

1.  Where  the  instructions  ^ven  fully  covered  every  point  em- 
braced by  the  requested  instructionfl,  they  were  properly  refused. 

Trial  —  Motiaa  to  Strike  Covering    Objectloiiable    Testimony  Only 
Properly  Granted. 

2.  Proceedings  at  trial  held  to  show  that  plaintiff's  motion  to 
strike  defendant's  testimony  and  the  court's  ruling  thereon  went  to 
the  exclusion  only  of  defendant's  narration  of  her  eonversation  with 
physician,  and  did  not  exclude  her  eonveraationa  with  plaintiff  con- 
taining a  eompetent  admission  by  plaintiff. 

Evidence— Admission  by  Victim  of  Automobile  as  to  Speed  Admis- 
sible. 

3.  In  an  action  for  injuries  by  automobile,  plaintiff's  statement 
in  conversation  with  defendant  that,  had  defendant  been  driving 
faster,  he  would  have  been  by  before  plaintiff  got  to  the  place  of 
collision,  waa  admissible. 

Kew  Trial— Newly  Discovered  Evidence  That  X-ray  did  not  Disclose 
AUeged  Fracture  not  Ground  for  New  Trial. 

4.  A  new  trikl  was  not  required  by  newly  diwsovered  evidence 
that  several  months  after  plaintiff  was  injured  by  defendant's  auto- 
mobile she  was  X-rayed  and  informed  that  her  rib  was  not  broken 
nor  spine  twisted,  where  the  evidence  showed  that  the  automobile 
knocked  plaintiff  down  while  it  was  on  the  left-hand  side  of  the 
street,  and  that  she  was  dragged  or  rolled  a  considerable  distance, 
and  was  severely  shocked  and  bruised,  and  was  confined  to  a  hos- 
pital some  time. 
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New  Trial—- Plaintiff  Severely  Injured  did  not  Wrongfully  Soffp 
EvldeQce  by  not  Offering  X-ray  not  Showing  Alleged  Tnetaz^. 
5.  Where  plaintiff  was  knocked  down  hr  an  automobile  and 
dragged  a  distance,  was  painfully  and  seyerely  injured,  confined  tik 
the  hoepital  for  some  time,  and  the  phTsician  who  first  examined  her 
did  not  discover  a  brokeivrib  or  twist  of  spine  to  which  her  subse- 
quent attending  physician  testified,  plaintiff,  by  not  offering  an 
X-ray  taken  several  months  after  the  injury  not  showing  the  atated. 
injuries,  did  not  wrongfully  suppress  evidence  so  as  to  entitle  de- 
fendant to  new  trial. 

From  Umatilla ;  Gilbert  W.  Phelps,  Judge. 

In  Banc. 

This  is  an  action  to  recover  damages  for  personal  in- 
juries caused  by  an  automobile.  There  was  a  judg- 
ment for  the  plaintiff;  the  defendants  filed  a  motion  for 
a  new  trial  which  the  court  denied ;  and  the  defendants 
appealed. 

Court  Street  runs  east  and  west  through  Pendleton 
and  is  intersected  by  Beauregard  Street  which  extends 
north  and  south.  On  December  24, 1917,  at  about  5 :45 
P.  M.  the  plaintiff  was  walking  towards  the  east  along 
the  sidewalk  on  the  north  side  of  Court  Street  on  her 
way  to  her  home  which  was  located  on  Court  Street 
but  beyond  and  east  of  Beauregard  Street,  so  that  it 
was  necessary  for  her  to  cross  Beauregard  Street. 
There  was  no  light  burning  at  the  intersection  of  Court 
and  Beauregard  Streets.  It  was  very  dark,  according 
to  some  of  the  testimony.  Court  Street,  inchiding  the 
area  of  its  intersection  with  Beauregard  Street,  is 
paved ;  but  Beauregard  Street  is  not  paved.  The  edge 
of  the  pavement  across  Beauregard  Street  *' lines  up*' 
with  the  north  side  of  the  sidewalk  along  Court  Street, 
Near  the  edge  of  the  pavement  on  the  east  side  of 
Beauregard  Street  was  a  *'mud  hole*'  which  '* reached 
about  halfway  to  the  middle  of  the  street '^  and  the 
witnesses  say  that  after  leaving  the  pavement  Beaure- 
gard Street  wa  s  *  *  muddy. ' ' 
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J.  T.  Hoskins  and  Cora  H.  Hoskins  are  husband  and 
wife  and  Vashti  Hoskins  is  their  daughter.  The  home 
of  the  defendants  was  located  on  the  west  side  of  Beau- 
regard Street  and  in  the  second  block  north  of  Court 
Street.  The  defendants  were  returning  from  the 
'  country  in  an  automobile  driven  by  the  daughter.  They 
drove  along  Court  Street  until  they  came  to  Beaure- 
gard Street,  when  they  turned  to  their  left  with  the 
purpose  of  going  north  along  Beauregard  Street  to 
their  home.  At  the  moment  when  the  defendants 
turned  into  Beauregard  Street  the  plaintiff  was  cross- 
ing that  street  and  was  struck  by  the  automobile. 

The  plaintiff  alleged  that  the  defendants  drove  along 
the  north  side  of  Court  Street  and  while  going  *'at  a 
dangerously  high  rate  of  speed'*  turned  into  the  left- 
hand  side  of  Beauregard  Street  and  struck  her  while 
she  was  *' using  the  extreme  west  side  of  Beauregard 
Street  as  a  pedestrian,"  The  defendants  averreli  that 
they  drove  along  the  south  side  of  Court  Street  until 
they  reached  Beauregard  Street  when  they  turned  the 
automobile  **in  a  northerly  direction/*  but  **east  of  the 
center"  of  the  street  intersection,  and,  while  ** travel- 
ing at  a  speed  of  about  8  miles  per  hour"  and  when 
the  automobile  *'was  about  to  enter  the  said  Beaure- 
gard Street,"  the  plaintiff  suddenly  appeared  on^the 
east  of  the  center  line  of  Beauregard  Street  and  was 
struck  by  the  automobile  notwithstanding  prompt  ef- 
forts made  by  the  defendants  to  avoid  the  accident. 

After  having  been  struck  by  the  automobile  the 
plaintiff  was  picked  up  and  carried  into  the  near-by 
home  of  R.  T.  Hales  where  she  remained  about  **half 
an  hour,"  and  then  she  was  taken  to  the  hospital. 
About  5  o'clock  **the  next  evening"  she  was  removed 
to  her  home,  where  **she  was  in  bed  2  months";  but 
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at  the  end  of  3  months,  she  was  able  to  resume  work 
in  a  laundry.  Apfibmsd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  James  A.  Fee,  Mr.  Charles  Z.  Randall  and  Mr. 
rR.  I.  Keator,  with  oral  arguments  by  Mr.  Fee  and  Mr. 
Raiidall. 

m 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Raiey  S  Raley,  with  an  oral  argument  by  Mr. 
James  H.  Raley. 

HARRIS,  J. — 1.,  Four  of  the  assignments  of  error 
relate  to  the  refusal  of  the  court  to  give  certain  re- 
quested instructions.  The  bill  of  exceptions  contains 
recitals  to  the  effect  that  each  of  these  four  requested 
instructions  was  refused  '  *  on  the  ground  that  the  same 
was  covered  by  other  instructions. ' '  An  examination 
of  the  charge  to  the  jury  discloses  that  the.instructions 
as  given  fully  covered  every  point  embraced  by  the  re- 
quested instructions ;  and,  moreover,  the  language  used 
by  the  court  was  so  clear  and  fair  and  plain  that  the 
jury  must  have  understood  and  appreciated  the  mean- 
ing and  extent  of  every  rule  of  law  submitted  to  them 
for  their  guidance. 

2.  Another  assignment  of  error  related  to  a  ruling  on 
a  motion  to  strike  out  certain  testimony  given  by  Cora 
Hoskins,  one  of  the  defendants.  Cora  Hoskins  and  her 
brother,  E.  R.  Baker,  called  on  the  plaintiff  shortly 
after  her  removal  to  the  hospital  and  a  conversation  oc- 
curred between  Cora  Hoskins  and  the  plaintiff  in  the 
presence  of  E.  R.  Baker  and  the  plaintiff's  mother, 
Mrs.  Belinda  Collins.  The  question  to  be  decided  will 
be  better  understood  if  the  following  portion  of  the 
record  is  first  read: 
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**Q.  State  whether  or  not  yon  ever  visited  her  at  the 
hospital  while  she  was  there  f 

**  A.  Yes,  sir,  within  just  about  half  an  hour  I  judge 
after  she  was  up  there  my  brother  came  up  to  our 
house.  •  • 

*  *  Q.  Who  is  your  brother  T 

*  *  A,  Irvin  Baker.  And  I  asked  him  if  he  would  go 
with  me  to  the  hospital  to  see  this  woman  and  he  said 
yes  and  we  went  up  and  I  went  in  and  asked  her  if  I 
could  do  anything  for  her.  She  seemed  kind  of  cross 
at  me  but  ner  mother  was  not.  She  was  very  friendly 
with  us,  and  I*  said  to  her  if  we  had  been  going  fast  I 
said  you  would  have  been  hurt  real  bad.  She  said  if 
you  had  been  going  fast  you  would  have  been  past  when 
I  got  there  and  I  told  her  to  stay  there  as  long  as  she  . 
wanted  to  and  I  would  see  that  it  was  paid.  I  also  told 
Dr.  Parker  the  same.  I  told  him  to  wait  on  her  just 
as  long  as  she  needed  him. 

''Counsel  for  plaintiff  moves  to  strike  out  all  that 
answer  of  the  witness  as  not  tending  to  prove  or  dis- 
prove any  of  the  issues  of  the  case  and  incompetent. 

' '  The  Court :  So  far  as  the  testimony  of  Dr.  Parker 
is  concerned  the  testimony  is  allowed.  The  motion  is 
allowed. 

**Q.  Is  this  something  you  told  the  woman  herself! 

'*A.  Yes,  sir.'' 

It  will  be  observed  that  the  answer  of  the  witness  is 
really  a  narrative  of  three  different  conversations  with 
three  different  persons,  for  it  tells  about':  (1)  Her  talk 
with  her  brother;  (2)  her  conversation  with  the  plain- 
tiff while  at  the  hospital;  and  (3)  her  statement  to  Dr. 
Parker.  The  defendants  contend  that  the  wording 
of  the  motion  included  all  the  answer  of  the  witness 
and  that  the  jury  must  have  understood  from  the  lan- 
guage of  the  court  that  the  entire  answer,  including  the 
alleged  statement  of  the  plaintiff  that '  *  if  you  had  been 
going  fast  you  would  have  been  past  when  I  got  there*' 
was  stricken  out    The  plaintiff  claims,  on  the  other 
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hand,  that  after  the  words  *  *  it  was  paid ' '  there  "was  '  a 
pause  in  the   answer  and   apparently  upon    second 
thought  the  witness  concluded  to  add  something  fur- 
ther^' and  then  told  what  she  had  said  to  Dr.  Parker. 
The  defendant  challenges  the  claim  that  there  was  any 
such  pause  in  the  answer,  and  of  course  it  is  impossible 
for  us  to  determine  from  a  mere  paper  record,  which 
purports  to  do  no  more  than  to  inform  us  of  the  words 
which  fell  from  the  lips  of  persons,  whether  there  was 
a  pause  in  the  answer  as  claimed  by  the  plaintiff- 
However,  if  the  objection  made  by  plaintiff  was  di- 
rected against  that  portion  of  the  answer  only  which 
referred  to  Dr.  Parker  the  language  employed  by  the 
plaintiff  was  adequate  for  the  purpose,  especially  if  the 
word  *'that''  was  emphasized  by  a  rising  inflection. 
Indeed,  the  language  employed  was  not  at  all  unusual 
or    extraordinary.    While    other    expressions    might 
have  been  used,  and  although  the  words  **that  answer '*  / 

are  broad  enough  to  include  the  whole  answer,  yet  they 
are  the  words  which  many  lawyers  would  naturally  em- 
ploy when  moving  against  only  a  part  of  an  answer. 
It  is  perfectly  clear  from  a  reading  of  the  record  that 
when  the  trial  judge  said  *'so  far  as  the  testimony  of 
Dr.  Parker  is  concerned  the  testimony  is  allowed,'^  it 
was  a  '^slip  of  the  tongue'*;  for  he  immediately  cor- 
rected himself  and  said  **the  motion  is  allowed,''  obvi- 
ously meaning  that  *'so  far  as  the  testimony  of  Dr. 
Parker  is  concerned  the  motion  is  allowed."  This 
view  finds  confirmation  in  a  subsequent  portion  of  the 
record.  E.  K.  Baker  was  called  as  a  witness  for  the  de- 
X  fendants  and  on  direct  examination  he  told  about  ac- 
companying his  sister  to  the  hospital,  and  when  asked 
to  relate  the  conversation  which  occurred  between  his 
sister  and  the  plaintiff  he  answered  as  follows : 
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''Mrs.  Hoskins  asked  how  she  was  and  she  told  her, 
and  she  says  it  is  a  good  thing  we  were  driving  slow 
or  yon  might  have  been  hnrt  mnch  worse,  Mrs.  Hoskins 
said  to  Mrs.  Caldwell,  and  Mrs.  Caldwell  kind  of  raised 
np  in  bed  a  little  and  looked  aronnd  and  she  said 
'Well  if  yon  had  been  driving  faster  yon  wonld  have 
been  by  before  I  got  there.'  " 

3.  If  the  attorney  for  the  plaintiff  had  intended  to 
move  against  the  whole  answer  given  by  Mrs.  Hoskins, 
or  if  the  trial  jndge  had  intended  to  strike  ont  all  the 
answer  of  Mrs.  Hoskins,  we  wonld  naturally  expect  a 
motion  by  the  plaintiff  to  strike  ont  the  answer  given 
by  Baker  and  a  ruling  of  the  trial  judge  allowing  the 

motion ;  but  no  objection  was  made  to  the  question  or 
answer.  It  must  be  conceded  that  the  defendants  were 
entitled  to  show  that  the  plaintiff  stated  "if  you  had 
been  going  fast  you  would  have  been  past  when  I  got 
there,''  if  she  did  so  state,  because  such  a  declaration 
would  be  in  the  nature  of  an  admission  that  the  de- 
fendants were  not  going  fast.  The  plaintiff  did  not 
deny  making  the  statement,  while  E.  R.  Baker  said 
that  she  did  make  it ;  and  we  think  that  it  is  sufficiently 
clear  from  the  record  that  the  court  struck  out  only 
that  part  of  the  answer  of  Cora  Hoskins  which  refers 
to  Dr.  Parker  and  that  it  was  so  understood  by  the 
jury ;  and  that  therefore  the  defendants  had  the  benefit 
of  the  testimony  of  Cora  Hoskins  concerning  the, al- 
leged admission  of  the  plaintiff. 

4.  The  most  important  assignment  of  error  arises 
ont  of  an  X-ray  examination  of  the  plaintiff.  As  a 
preliminary  to  the  discussion  of  this  branch  of  the  case, 
we  may  with  propriety  refer  to  some  of  the  evidence 
concerning  the  exact  place  where  the  plaintiff  was  when 
struck,  the  speed  at  which  the  defendants  were  going, 
and  the  injuries  sustained  by  the  plaintiff*    As  already 
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stated  the  plaintiff  claimed  that  the  defendants  tttmed. 
into  Beauregard  Street  on  the  west  side  of  the  street 
and  that  she  was  struck  when  near  the  west  side  of 
Beauregard  Street ;  while  the  defendants  insisted  that 
when  they  turned  to  enter  Beauregard  Street  they 
were  east  of  the  middle  of  that  street    Both  the  driver 
of  the  automobile  and  J.  T.  Hoskins  admitted  that  they^ 
** aimed  to  go  to  the  left  of  the  mud  hole,*'  which  ac- 
cording to  the  testimony  of  Charles  Hoskins,  a  son  of 
J.  T.  Hoskins  and  Cora  Hoskins,  ''reached  about  half- 
way to  the  middle  of  the  street.*'    The  cement  side- 
walk on  the  north  side  pf  Court  Street  projects  into 
Beauregard  Street  for  a  distance  of  10  feet  from  either 
side  of  the  street,  so  that  the  distance  across  Beaure- 
gard Street  between  these  ends  of  the  sidewalk  is  30 
feet. 

The  plaintiff  testified  that  ''the  car  struck  me  and 
knocked  me  down  and  ran  over  me,  and  I  went  between 
the  wheels"  and  "I  was  rolled  over  and  over  under 
the  car."  E.  T.  Hales  and  Charles  Daniels  were 
standing  on  the  parking  in  Court  Street  in  front  of 
the  former's  house  when  the  accident  occurred,  and, 
according  to  their  testimony,  they  reached  the  plain- 
tiff before  any  of  the  defendants  were  able  to  get  out 
of  their  car  and  go  back  to  where  the  plaintiff  was 
lying.  The  plaintiff  was  found  "lying  almost  on  her 
back,  a  little  bit  on  her^left  side  in  the  mud."  Hales 
and  Daniels  said  that  the  place  where  they  found  plain- 
tiff was  2  feet  west  of  the  middle  line  of  the  street  and 
27  feet  north  of  the  edge  of  the  pavement;  and  that 
the  rear  of  the  car  was  35  feet  north  of  the  place  where 
they  found  the  plaintiff. 

Hales  testified  that  after  the  plaintiff  was  carried 
into  his  house  she  "complained  of  being  sick  at  her 
stomach."    There  was  evidence  from  which  the  jury 
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could  haye  concluded  that  the  plaintiff  was  dazed  or 
even  unconscious  when  she  was  taken  into  the  Hales 
house.  The  plaintiff  testified,  when  telling  about  the 
accident,  as  follows  : 

**And  I  was  hurt  inside  I  knew,  but  I  didn't  know 
how  bad.  I  felt  as  though  I  was  tore  loose  inside  some 
place,  and  I  thought  my  head  was  broken  open  or  that 
my  head  was  broken  off  my  neck  and  my  elbows  was 
bruised  and  scratched  up  and  skinned  and  my  knees, 
my  clothing  on  my  knees  was  cut,  and  my  stockings  and 
my  underwear  was  cut  and  tore,  and  my  knees  were  all 
sHnned  up  and  I  was  black  and  .blue  from  the  back  of 
my  head  down  the  right  side  * ' ;  and  *  *  I  was  in  terrible 
agony,  y 

When  asked  to  describe  ''the  effects  from  that  injury 
at  the  present  time'*  the  plaintiff  testified  as  follows: 

''My  side  hurts  me,  my  rib  hurts  me,  and  my  side  in 
there  hurts  me,  and  I  can't  walk  very  fast  or  very  much 
because  my  side  hurts  me  and  my  rib  and  side  all  the 
way  up  here ;  my  rib  is  broken  and  it  bothers  me  all  the 
time. ' ' 

Mrs.  Belinda  Collins,  who  nursed  the  plaintiff,  testi- 
fied that  the  back  of  plaintiff's  head  was  bruised  and 
that  she  '* seemed  to  suffer  so  much  from  her. head 

down  to  her  shoulders  to  her  waist  line,  that  seemed 
to  be  her  main  trouble,  and  pain  in  the  side  here. ' ' 

Dr.  Parker  looked  plaintiff  "over  slightly"  at  the 
Hales  house ;  but  after  her  removal  to  the  hospital  he 
made  a  thorough  examination  and  did  not  discover 
"any  injury  to  the  spinal  cord  or  column  rather,  or  to 
the  ribs";  and  when  asked  "if  she  had  had  a  severely 
broken  rib  at  that  time,  or  an  injury  to  the  spinal  col- 
umn would  your  examination  have  disclosed  it!" 
He  answered  thus:  '* Possibly  it  would,  yes,  sir.  I 
would  imagine  if  it  had  been  very  serious." 
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J.  L.  Hoisington,  an  osteopathic  physician  who  had 
practiced  his  profession  in  Pendleton  for  14  years,  was 
called  to  see  the  plaintiff  on  December  29,  1917,  and 
from  that  time  on  was  the  attending  physician.  This 
witness  testified  as  follows: 

*'I  got  the  history  of  the  case  somewhat,  and  what 
observation  I  could  observe  at  the  time,  and  found,  first 
I  noted  what  I  term  nervous  shock,  judging  it  from  her 
depression  and  weakness,  for  what  I  could  see  no  phy- 
sical cause  for,  and  in  addition  to  that  I  found  her  very 
sore  at  a  number  of  points,  especially  the  right  side ; 
and  on  examination  I  found  what  I  classed  at  that  time 
as  a  broken  rib,  the  eighth  rib  was  broken  in  the  axil- 
lary line.  The  condition  at  the  head  of  the  rib  and  ver- 
tebrae from  which  it  comes  was  too  tender  at  that  time 
to  make  a  complete  examination  and  all  my  informa- 
tion of  that  was  gotten  by  later  examinations  and  at  a 
subsequent  time  when  I  got  the  tenderness  out  so  I 
could  make  the  examination.  The  spine  was  twisted 
between  the  eighth  and  ninth  vertebrae  and  it  i^  a  twist 
that  still  remains. '* 

The  motion  for  a  new  trial  which  the  defendants 
filed  and  the  court  denied  was  based  upon  affidavits  to 
the  effect  that  a  few  minutes  before  the  jury  returned 
the  verdict  the  attorneys  for  the  defendants  learned 
of  a  rumor  that  the  plaintiff  had  caused  an  X-ray  photo- 
graph to  be  taken;  that  there  was  no  opportunity  to 
verify  the  rumor  until  after  the  verdict  was  received; 
that  afterwards  upon  making  inquiry  the  defendants 
ascertained  that  on  June  22, 1918,  the  plaintiff  went  to 
Dr.  Boyden,  of  Pendleton,  who  on  that  date  took  an 
X-ray  photograph  of  her  spinal  column  and  ribs,  and 
that  ''said  photograph  showed  that  there  had  never 
been  any  injury  to  the  spine  and  ribs  of  plaintiff"; 
and  that  after  the  photograph  was  taken  Dr.  Boyden 
''informed  plaintiff  personally  that  she  had  not  sus- 
tained any  injury  to  her  spine  or  ribs." 


Jan.  1920.]  Caldwell  v.  Hoskins.  577 

The  defendants  contend  that  a  new  trial  shonld  have 
been  granted  because,  they*  argue,  (1)  the  plaintiflf 
was  guilty  of  misconduct  in  suppressing  and  .conceal- 
ing the  X-ray  examination;  and  (2)  the  X-ray  exami- 
nation, in  the  circumstances  already  stated,  constituted 
newly  discovered  evidence  which  the  defendants  could 
not  with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial. 

The  verdict  of  the  jury  forecloses  debate  as  to 
whether  the  defendants  were  or  were  not  guilty  of  neg- 
ligence as  charged  in  the  complaint.  The  jury  could 
not  have  found  for  the  plaintiff  without  having  first 
decided  that  the  defendants  had  been  negligent;  and, 
therefore,  the  plaintiff  was  entitled  to  a  verdict  for 
some  amount  of  money  if  she  was  injured  at  all. .  We 
need  not  and  do  not  attempt  to  decide  the  extent  of  the 
injuries  sustained  by  the  plaintiff,  and  yet  we  may 
fairly  infer,  from  the  fact  that  the  verdict  was  for  the 
plaintiff,  that  the  jury  believed  the  testimony  of  Hales 
and  Daniels,  who  for  aught  that  appears  in  the  record 
were  disinterested  witnesses,  when  they  said  that  the 
plaintiff  was  lying  in  the  mud  27  feet  from  the  pave- 
ment upon  which  she  was  walking  when  first  struck 
by  the  automobile,  and  that  the  car,  which  the  driver 
testified  was  stopped  ^*as  soon  as  possible,'*  was  35 
feet  north  of  the  place  where  the  plaintiff  was  found. 
In  other  words,  notwithstanding  the  fact  that  the  driver 
of  the  automobile  applied  the  brakes  promptly  upon 
discovering  the  presence  of  the  plaintiff,  she  was 
thrown  and  rolled  and  dragged  at  least  27  feet  and 
the  car  was  not  stopped  until  it  had  gone  35  feet  far- 
ther or  a  total  distance  of  62  feet  from  the  pavement. 
The  mere  statement  of  these  facts  at  once  suggests 
inevitable  injury  to  the  plaintiff  in  some  degree,  and, 
in  the  light  of  all  the  testimony,  it  would  be  diflBcult  to 
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understand  how  the  jury  could  have  avoided  awarding 
a  verdict  for  more  than  af  nominal  amount,  even  though 
it  is  assumed  that  the  plaintiff's  rib  was  not  broken 
and  that  her  spine  was  not  **  twisted. '*  In  this  view 
of  the  situation,  the  evidence  about  the  rib  and  spine 
a^ected  the  amount  of  the  verdict  rather  than  the  right 
to  a  verdict. 

The  X-ray  examination  was  not  made  until  June  22, 
1918,  or  6  months  after  the  date  of  the  injury.     The 
X-ray  photograph  was  not  made  a  part  of  the  record 
nor  exhibited  to  the  trial  judge.    There  is  no  aflSdavit 
by  Dr.  Frank  Boyden,  notwithstanding  the  fact  that 
plaintiff  testified  as  a  witness  in  her  own  behalf  and  by 
doing  so  consented  that  the  physician  might  testify  as 
a  witness :  Forrest  v.  Portland  Ry.,  L,  <&  P,  Co.,  64  Or. 
240  (129  Pac.  1048).    While  we  do  not  intend  to  decide 
whether  the  trial  judge  could  have  compelled  the  plain- 
tiff to  submit  to  an  examination  upon  the  application 
of  the  defendants,  yet  we  may  with  propriety  note  the 
fact  th^t  the  plaintiff  was  not  requested  to  permit  phy- 
sicians chosen  by  the  defendants  to  examine  her  condi- 
tion, and,  so  far  as  the  question  of  injury  was  concerned, 
the  defendants  were  apparently  willing  to  rest  their 
whole  case  on  the  testimony  of  Dr.  Parker  and  one  of 
the  nurses  at  the  hospital.    Dr.  Hoisington  did  not  at- 
tempt to  testify  as  to  the  extent  to  which  any  rib  was 
broken.     The  plaintiff  was  a  witness  in  her  own  behalf 
and   she   was   cross-examined.    The  defendants  had 
ample  opportunity  to  inquire  as  to  whether  or  not  any 
other  physician  had  examined  her  and  whether  an 
X-ray  photograph  had  been  taken;  and  yet  no  such       \ 
inquiries  were  made.     In  view  of  the  fact  that  the  de- 
fendants did  not  take  full  advantage  of  the  opportuni- 
ties offered  by  cross-examination  and  in  view  of  the 
other  facts  shown  by  the  record,  we  do  not  think  that 
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we  would  be  justified  in  reversing  the  trial  court  and 
holding  that  he  should  have  allowed  a  new  trial  on  the 
ground  of  newly  discovered  evidence:  McClendori  v. 
McKissack,  143  Ala.  188  (38  South.  1020) ;  Morrison 
V.  Carey,  129  Ind.  227  (28  N.  E.  697). 

5.  Section  174,  subdivision  2,  L.  0.  L.,  provides  that 
a  new  trial  may  be  granted  on  account  of  *' misconduct 
of  the  jury  or  prevailing  party. '  *  If  during  the  course 
of  a  trial  it  appears  that  evidence  has  been  willfully 
suppressed,  the  opposing  party  is  given  the  benefit  of 
the  disputable  presumption  that  the  suppressed  evi- 
dence would  be  adverse  to  the  party  suppressing  it: 
Section  799,  subd.  5,  L.  0.  L.  We  may  assume,  for 
the  purposes  of  the  discussion,  that,  if  after  a  trial  it 
is  ascertained  that  the  prevailing  party  has  willfully 
suppressed  evidence,  it  amounts  to  misconduct  within 
the  meaning  of  Section  174,  L.  0.  L.  But  can  it  fairly 
be  said  that  the  plaintiff  was  guilty  of  suppressing  evi- 
dence? The  plaintiff  knew  whether  she  suffered  any 
pain  and  she  also  knew  where  the  seat  of  the  pain  was. 
So  overwhelming  i's  the  evidence,  that  it  may  be  said  to 
have  conclusively  established  that  she  suffered  pain  in 
the  side.  The  pliysician  who  examined  her  on  the 
evening  of  the  accident  stated  that  he  did  not  discover 
any  broken  rib  or  twisted  spine.  The  physician  who 
called  upon  her  five  days  afterwards  and  from  that 
time  on  acted  as  her  attending  physician  testified  that 
her  rib  was  broken  and  that  her  spine  was  twisted. 
The  X-ray  photograph  was  not  taken  until  6  months 
after  the  accident  and,  for  aught  that  appears  in  the 
record,  the  broken  rib,  if  there  was  one,  may  have  com- 
pletely united,  leaving  no  evidence  of  a  former  break. 
We  are  not  advised  as  to  whether  medical  men  would 
say  that  a  break  either  sometimes  or  always  leaves  evi- 
dence of  the  break  which  an  X-ray  photograph  will  in- 
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variably  picture;  nor  do  we  know  how  serious   th« 
break  must  be  in  order  to  leave  permanent  evidexicc  of 
the  fracture.    If  the  plaintiff's  rib  was  broken,  it  may 
be  that  it  was  a  slight  break  and  no  evidence  of  the 
fracture  remained  on  June  22,  1918,  when  the  X-ray 
photograph  was  taken.    The  plaintiff  was  not  bound 
to  believe  the  opinion  of  the  physician  who  took  the 
X-ray  photograph  6  months  after  the  accident;  but 
knowing  that  she  actually  suffered  pain  and  having 
been  told  by  her  attending  physician  that  her  rib  was 
in  truth  broken,  she  had  a  right  to  believe,  as  sbe  im- 
doubtedly  did,  that  her  rib  was  broken;  and  she  was 
under  no  obligation  to  call  Dr.  Boyden  as  a  witness 
merely  because  his  opinion  based  upon  an  examination 
made  6  months  after  the  injury  differed  from  the  opin- 
ion of  Dr.  Hoisington.     On  the  whole  record  we  think 
in  the  language  of  the  constitutional  amendment,  Arti- 
cle VII,  Section  3,  *Hhat  the  judgment  of  the  court  ap- 
pealed from  was  such  as  should  have  been  rendered  in 
the  qase'';  and  therefore  we  conclude  that  the  judg- 
ment appealed  from  ought  to  be  and  it  is  affirmed. 

Affibmed. 


Ar^ed  Jane  6,  affirmed  July  29,  1919,  rebearingr  denied  Jannaiy  13, 

1920. 

NICKELL  V.  BRADSHAW.* 

(183  Pac.  12.) 

Pleading— Core  of  Defect  by  Sabsequent  Pleading. 

1.  Where  complaint  correctly  set  forth  note  sued  npon,  exr«pt 
that  it  omitted  one  phrase,  but  answer  set  forth  note  correctly  and 
reply  admitted  such  portion  of  answer,  heldj  that  pleadings,  «oa- 
strufid  together,  referred  to  note  introduced  in  evidence. 

*For  a  discussion  of  the  question  as  to  provision  acceleratinif 
maturity  as  affecting  negotiabilitv  of  bill  or  notej  eee  notes  in  S5 
L.  R.  A.  (K.  8.)  390;  L.  R.  A.  1915B,  472.  Bxpoun. 
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BiUa  and  Nate»— PreMotmaiiit — Sufficiency  of  Bvidenoe. 

2.  Conflicting  evidence  held  to  make  a  jury  question  whether  note 
sued  upon  wfis  in  a  bank's  poesessian  for  presentment  on  day  note 
fell  due,  as  required  by  Section  5904,  L.  O.  L.^  or  in  plaintiff's  lock 
box  in  bank. 

Bills  and  Notas — ^Presentment — Sufficiency, 

3.  Under  Sections  5905,  5920,  L.  O.  L.,  rel&tin.^  to  presentment 
of  negotiable  instruments  for  payment,  a  note  payable  at  a  bank 
is  sufficiently  presented  if  it  is  in  bank  at  date  of  maturity  ready 
to  be  delivered  by  bank  to  the  proper  person  upon  payment  being 
madei. 

BUlB  and  Notee— Payment— Authority, 

4.  Possession  at  time  and  place  of  "^yment  of  a  note  properly 
indorsed  ia  prima  facie  evidence  of  authority  to  receive  payment. 

Bills  and  Notes— Kegotiability— Time  for  Payment. 

5.  Under  Sections  5834,  5837,  Ii.  O.  L.,  defining  negotiable  instm- 
mente,  etc.,  a  note  payable  five  years  from  date  and  containing  the 
clause,  "due  if  ranch  is  sold  or  mortgaged,"  ia  not  rendered  non- 
negotiable  by  quoted  words. 

BiUa  and  Notes— Time  for  Payment:-Constructilon« 

6.  Wthere  a  note  payable  five  years  from  date  contains  the  dause, 
"due  if  raneh  is  sold  or  mortgaged,''  the  quoted  clause  is  not  self- 
executing,  but  merely  confers  option  upon  holder  to  treat  debt  as  due 
if  contingency  occurs. 

BUls  and  Notes— Complaint — Time  for  Payment 

7.  Where  a  note  payable  five  years  after  date  contained  a  clause 
making  it  due  if  the  maker's  ranch  was  sold  or  mortgaged,  a  plain* 
tiff  relying  upon  expiration  of  five-year  period  need  not  allege  or 
prove  that  ranch  had  not  been  sold. 

Evidence— parol  Evidence — Contemporaneous  Agreement. 

8.  Parol  evidence  that  indorser  and  indorsee  of  a  note  agreed 
that  indorsee  would  enforce  payment  only  from  maker  is  incompetent 
because  contradicting  the  written  contract  of  indorsement. 

BUls  and  Notes— Burden  of  Proof— Notice  of  Biabonor. 

9.  The  holder  of  a  note  has  burden  of  proving  that  notioe  of 
dishonor  was  mailed  within  the  time  prescribeid  by  Section  5937, 
L.  O.  L. 

Bills  and  Notes — ^Notice  of  Dishonor— Sufficiency  of  Evidence. 

10.  Evidence  that  written  notice  of  dishonor  was  postmarked  dur- 
ing afternoon  of  following  day  does  not  establish  a  compliance  with 

*  Section  5937,  L.  O.  L.,  requiring  deposit  in  postoffice  in  time  to  go 
by  mail  on  day  following  day  of  dishonor,  etc.,  since  there  is  no 
proof  regarding  time  of  outgoing  mails. 

From  Jackson :  Fbank  M.  Calkins,  Judge. 
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Department  1. 

Belle  Nickell  brought  this  action  against  R.  H.  Brad- 
shaw, as  the  maker^  and  against  Effie  May  Terrill,  as 
an  indorser  of  a  promissory  note.  Bradshaw  made  no 
appearance  and  there  was  a  judgment  against  him  for 
the  amount  of  the  note;  but  as  between  Belle  Nickell 
and  EflSe  May  Terrill  there  was  an  involuntary  judg- 
ment of  nonsuit  against  Belle  Nickell.  The  plaintiff 
appealed. 

On  August  9,  1910,  E.  H.  Bradshaw  delivered  to 
EflSe  May  Terrill  his  promissory  note  which  reads  as 
follows :  ^ 

''$2000.  Medford,  Oregon,  Aug.  9th,  1910. 

**Five  years  from  date  without  grace,  I  promise  to 
pay  to  the  order  of  Effie  May  Terrill  for  value  received, 
with  interest  from  date,  payable  Annually  at  the  rate 
of  6  per  cent,  per  annum,  until  paid,  principal  and 
interest  payable  in  U.  S.  Gold  Coin,  at  Farmers  and 
Fruitgrowers  Bank  of  Medford,  Oregon;  and  in  case 
suit  or  action  is  instituted  to  collect  this  note  or  any 
portion  thereof,  I  promise  to  pay  such  additional  sum 
of  money  as  the  Court  may  adjudge  reasonAble  as  at- 
torney's fees  in  such  suit  or  action. 

'  ^  R.  H.  Bbadshaw. 

*'Due  if  ranch  is  sold  or  mortgaged.'' 

Charles  Nickell  is  the  husband  of  Belle  Nickell ;  and 
Charles  E.  Terrill  is  the  husband  of  Effie  May  Terrill. 
On  March  26,  1912,  Belle  Nickell  traded  160  acres  of 
land,  owned  by  her,  for  the  note  held  by  Effie  May  Ter- 
rill. The  land  was  valued  at  $1,600  and  Belle  Nickell 
and  her  husband  executed  and  delivered  to  Effie  May 
Terrill  a  note  ''for  $400  for  the  difference.''  This 
note  signed  by  the  Nickells  was  afterwards  paid  by 
them.  All  the  negotiations  for  the  "tradp'^  were  con- 
ducted by  Charles  Nickell  as  the  agent  of  Belle  Nickell 
and  by  Charles  E.  Terrill  as  the  agent  of  his  wife. 
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The  inference  to  be  drawn  from  the  record  is  that  all 
the  negotiations  for  the  '^ trade"  as  well  as  the  con- 
summation of  it  were  carried  on  in  Medf  ord.  Effie  May 
Terrill  resided  in  Brownsboro,  Jackson  County,  and 
was  not  present  during  any  of  the  negotiations  nor  at 
the  close  of  the  transaction.  When  the  Bradshaw 
note  was  delivered  to  Charles  Nickell,  as  the  agent  of 
his  wife,  there  was  aji  indorsement  on  the  back  of  the 
paper  showing  the  payment  of  interest  to  August  9, 
1911,  and  immediately  beneath  that  writing  the  name 
'* Ejffie  May  Terrill"  was  written.  .  The  undisputed  evi- 
dence is  that  Effie  May  Terrill  placed  the  note  in  her 
lock-box  in  a  Medf  ord  bank  and  that  it  remained  there 
until  it  wa9  delivered  to  Charles  Nickell.  The  uncon- 
tradicted testimony  of  Effie  May  Terrill  is  that, 
although  the  name  upon  the  back  of  the  note  was  her 
genuine  signature,  she  had  written  her  name  on  the 
note  some  time  before  the  negotiations  for  the  *  *  trade. ' ' 
On  July  24,  1915,  Charles  Nickell  and  his  wife  were 
in  Berkeley,  California,  and  on  that  date  the  former, 
writing  from  Berkeley,  addressed  a  letter  to  Charles  E. 
Terrill,  inquiring  as  to  the  whereabouts  of  Bradshaw 
and  saying  that  ^*his  note  will  soon  be  due."  Nickell 
returned  to  Medford  shortly  after  writing  to  Terrill 
and  did  not  receive  an  answer  from  Terrill  until  after 
he  had  returned  to  Medford.  Not  knowing  the  where- 
abouts of  Bradshaw,  about  ten  days  or  two  weeks  be- 
fore August  9, 1915,  and  while  still  in  Berkeley,  Nickell 
wrote  two  letters  to  Bradshaw,  addressing  one  to  him 
at  Medford  and  the  other  to  him  at  Brownsboro,  telling 
him  that  ^ '  the  note  would  become  due  on  a  certain  date 
and  to  go  and  pay  it."  Charles  Nickell  testified  that 
he  did  not  present  the  note  to  Bradshaw  personally, 
but  that  *  *  I  just  left  it  at  the  bank  where  he  should  pay 
it  and  told  him  about  it  being  there. '  *    Charles  Nickell 
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stated  on  direct  examinatioi\  that  the  note  **has  been  in 
mine  and  my  wife's  possession  since  it  was  received 
from  Charles  E.  Terrill;  and  upon  being  recalled  the 
witness  was  asked  by  connsel  for  plaintiff  whether  he 
made  (Jemand  upon  Bradshaw  for  payment  the  next 
day  after  the  note  became  due ;  and  he  answered  thus : 

'*Yes,  the  next  day.  This  nbte  was  at  the  bank 
[Farmers  and  Fruitgrowers'  Bank]  there  all  of  the 
time  and  it  was  only  witiidrawn  sometime  afterwards 
from  the  bank  and  in  fact  he  was  notified  to  appear  at 
the  bank  and  pay  it. ' ' 

Charles  Nickell  was  further  asked : 

**Tou  say  this  note  was  at  the  Farmers  and  Fruit- 
growers' Bank  up  to  the  time  it  became  duet"  and  he 
answered  ^'yes.'* 

On  August  10, 1915,  Charles  Nickell  wrote  and  Belle 
Nickell  signed  a  letter  addressed  to  Effie  May  Terrill 
at  Brownsboro,  as  follows : 

*  *  You  are  hereby  notified  that  the  note  drawn  in  your 
favor  by  R.  H.  Bradshaw  under  date  of  August  9, 1910, 
for  $2,000.00,  payable  at  the  Farmers  &  F'ruitgrowers 
Bank  at  Medf ord,  Oregon,  five  years  after  date,  with 
interest  at  6%  per  annum,  and  subsequently  indorsed 
by  you  and  sold  and  transferred  to  me  by  you  before 
maturity  for  a  valuable  consideration,  was  dishonored 
and  not  paid  by  said  R.  H.  Bradshaw,  the  maker,  at 
maturity,  after  due  presentation. 

*'I  now  make  demand  upon  you  that  you  pay  said 
note  and  accrued  interest  at  the  Farmers  &  Fruitgrow- 
ers Bank  at  Medf  ord,  Oregon,  at  once. 

'*  Belle  Nickell. 

'*  Dated  this  10th  day  of  August,  1915." 

This  letter  was  deposited  in  the  postoffice  in  Med- 
f  ord  and  was  received  by  EflSe  May  Terrill  at  Browns- 
boro. 
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The  complaint  alleges  that  E.  H.  Bradshaw  gave  his 
promissory  note  to  Effie  May  Terrill  on  August  9, 
1910,  and  that  afterwards,  before  the  maturity  of  the 
note,  the  latter  indorsed  it  to  the  plaintiff;  that  ''at 
the  maturity  thereof  the  note  was  **duly  presented  to 
the  said  defendant,  E.  H.  Bradshaw,  the  maker  thereof 
for  payment  and  payment  thereof  demanded;  but  the 
same  '^as  not  paid  nor  was  any  portion  t];iereof ,  of  all 
which  due  notice  was  given  to  the  said  defendant,  EflSe 
May  Terrill,  the  said  indorser  thereof,  and  payment 
thereof  demanded  of  the  said  defendant,  Effie  May  Ter- 
rill, the  said  indorser.  * '  The  complaint  sets  out  a  pur- 
ported copy  of  the  note  sued  upon ;  but  a  comparison  of 
the  complaint  with  the  promissory  note  executed  by 
Bradshaw  discloses  that  the  recitals  in  the  complaint 
agree  with  the  original  note  except  that  the  complaint 
omits  the  words  ''Due  if  ranch  is  sold  or  mortgaged.'^ 

Effie  May  Terrill  denied  all  the  allegations  of  the 
complaint  except  as  "specifically  alleged"  in  the  an- 
swer. In  passing  it  is  proper  to  add  that  the  denials 
were  based,  in  part,  on  the  theory  that  the  complaint 
recited  a  note  different  from  the  one  which  the  respond- 
ent had  transferred  to  the  plaintiff.  The  answer  re- 
cites the  execution  and  delivery  of  the  note  from  Brad- 
shaw to  Effie  May  Terrill  and  this  pleading  contains 
an  accurate  copy  of  the  whole  note.  The  answ;er  also 
contains  two  separate  defenses.  In  the  first  separate 
defense  it  is  stated,  in  substance,  that  the  Bradshaw 
note  was  delivered  to  and  accepted  by  the  plaintiff 
upon  an  agreement  by  her — 

' '  To  look  entirely  to  thp  defendant  Bradshaw  for  the 
payment  of  the  same,  without  any  claim  upon  this  de- 
fendant for  liability  for  any  portion  of  said  note,  prin- 
cipal or  interest,  or  attorney's  fees.  *  *  That  in  said 
transaction  plaintiff  accepted  said  note  as  the  obliga- 
tio»  of  the  defendant  Bradshaw  only,  relieving  this  de- 
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f endant  from  any  liability  thereon  in  the  event  of  non- 
payment, and  without  any  other  understanding,  legal, 
implied  or  otherwise  that  this  defendant  would  become 
the  guarantor  or  indorser  thereof.'* 

In  the  second  separate  defense  it  is  recited  that  when 
Bradshaw  gave  the  note  to  Effie  May  Terrill  he  was 
the  owner  of  a  ranch  in  Jackson  County, — 

**of  large  acreage  and  of  great  value,  and  so  loijg  as 
said  ranch  remained  the  property  of  the  said  Bradshaw 
and  was  not  too  largely  mortgaged  or  encumbered  said 
note  was  easily  collectible  out  of  said  ranch;  that  for 
said  reason  it  was  stipulated  as  a  part  of  said  transac- 
tion that  if  said  ranch  should  be  sold  or  mortgaged  said 
note  should  mature,  so  that  this  defendant  might  pro- 
tect herself  in  the  collection  of  said  note.'' 

Effie  May  Terrill  further  alleged  that  at  the  time  of 
tl^e  transfer  of  the  note  to  Belle  Nickell  the  Bradshaw 
ranch  was  mortgaged  but  that  the 

'*  encumbrance  was  small  as  compared  with  the  value 
of  said  ranch  and  had  been  put  on  by  the  consent  of 
this  defendant,  as  this  defendant  advised  plaintiff  at 
the  time  of  the  sale  of  said  note." 

The  second  separate  defense  concludes  with  the  fol- 
lowing paragraph : 

^^That  thereafter  on  or  about  the  18th  day  of  Janu- 
ary, 1913,  the  defendant  Bradshaw  sold  said  ranch  to 
Frederick  T.  Lewis,  of  which  fact  the  plaintiflF  had 
knowledge,  and  on  or  about  the  time  of  said  transac- 
tion and  for  more  than  one  year  prior  to  any  notice 
of  nonpayment  to  this  defendant  and  for  more  than 
one  year  prior  to  any  demand  upon  this  defendant  for 
the  payment  of  said  note  or  any  part  thereof.  By  the 
terms  of  said  note  and  by  reason  of  said  transaction 
the  said  note,  *  *  became  diie  and  owing  more  than 
one  year  prior  to  any  notice  of  nonpayment  or  demand 
for  payment  by  plaintiff  on  defendant." 
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The  reply  opens  by  explaining  that  the  words  *'due 
if  ranch  is  sold  or  mortgaged"  were  inadvertently 
omitted  from  the  complaint  The  reply  denies  that 
the  Bradshaw  note  was  transferred  to  the  plaintiff 
upon  an  agreement  by  her  to  look  to  Bradshaw  only 
for  payment  of  the  note ;  and  this  denial  is  followed  by 
an  aflSrmative  allegation  that  it  was  agreed  that  the 
**  plaintiff  should  not  look  entirely  to  the  said  defend- 
ant R.  H.  Bradshaw  for  the  payment  of  the  said  note 
•  •  but  that  the  said  defendant  EflSe  May  Terrill 
should  indorse  the  last  described  note  unrestrictedly.'' 

The  plaintiff  admits  the  sale  to  Frederick  T.  Lewis 
but  attacks  the  second  separate  defense  by  averring 
that  the  words  **due  if  ranch  is  sold  or  mortgaged" 
were  intended  to- give  EflSe  May  Terrill  **the  option 
only  to  declare  the  said  note  due  in  the  event  the  said 
defendant  Bradshaw  should  sell  or  mortgage  the  ranch 
referred  to  in  said  promissory  note ' ' ;  that  Effie  May 
Terrill  waived  her  right  to  exercise  the  option  to  de- 
clare the  note  due  by  consenting  on  October  8, 1910,  to 
a  conveyance  of  the  north  half  of  the  ranch  from  Brad- 
shaw to  Mrs.  M.  D.  Harbaugh  for  $4,000  and  by  con- 
senting to  the  execution  of  a  mortgage  in  1911  on  the 
south  half  of  the  ranch  for  $3,120  by  Bradshaw  to 
H.  M.  McFarland.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  James  E.  Fenton,  Mr.  W.  E.  Crews  and  Mr.  W.  D. 
Fenton,  with  an  oral  argument  by  Mr.  W.  D.  Fenton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Alfred  E.  Reames. 

HARRIS,  J. — 1.  The  respondent  argues  that  the 
note  introduced  in  evidence  is  not  the  instrument  de- 
scribed in  the  complaint  and  upon  which  the  action  is 
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brought.  The  note  recited  in  the  complaint  is  an  exact 
copy  of  the  instrument  received  in  evidence  except  that 
the  words  *'due  if  ranch  is  sold  or  mortgaged''  are 
omitted  from  the  former.  The  answer  denies  all  the 
allegations  of  the  complaint  but  this  denial  is  qualified 
by  the  words  **  except  as  hereinafter  specifically  al- 
leged.'' Immediately  following  this  qualified  denial 
is  paragraph  one  in  which  it  is  affirmatively  alleged 
that  on  August  9, 1910,  R.  H,  Bradshaw  made  and  de- 
livered to  Effie  May  Terrill  his  promissory  note.  This 
allegation  is  then  followed  by  an  exact  copy  of  the  note 
which  was  introduced  in  evidence.  In  the  reply  the 
plaintiff  expressly  admits  the  allegations  in  para- 
graph 1  of  the  answer  and  this  admission  is  then  fol- 
lowed by  an  explanation  to  the  effect  that  through  inad- 
vertence the  words  *'due  if  ranch  is  sold  or  mort- 
gaged" were  omitted  from  *Hhe  copy  of  said  promis- 
sory note  as  set  out  in  the  complaint  of  plaintiff 
herein."  A  mere  statement  of  the  facts  makes  it  ob- 
vious that  the  complaint  and  the  reply  on  the  one  hand 
and  the  answer  on  the  other  refer  to  the  same  note  and 
that  the  note  referred  to  is  the  instrument  received  in 
evidence.  ^ 

2.  Assuming  that  the  note  became  due  on  August  9, 
1915,  and  not  before  that  date,  then  in  order  to  make 
Effie  May  Terrill  liable  as  an  indorser,  Belle  Nickell, 
the  holder,  was  obliged  to  present  the  note  for  pay- 
ment on  August  9,  1915,  for  Section  5904,  L.  0.  L., 
provides  that : 

*' Where  the  instrument  is  not  payable  on  demand, 
presentment  must  be  made  on  the  day  it  falls  due":  8 
C.  J.  533,  534,  548,  549. 

3,  4.  The  plaintiff  insists  that  she  offered  sufficient 
evidence  to  warrant  a  finding  that  the  note  was,  on 
August  9,  1915,  in  the  hands  of  the  bank  for  delivery 
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to  the  maker  upon  payment  being  made  by  him.  Effie 
May  Terrill  strenuously  contends  that  there  is  an  utter 
want  of  evidence  to  show  that  the  note  was  in  the  hands 
of  the  bank  for  collection  and  that  the  most  that  can 
be  claimed  for  the  evidence  is  that  the  instrument  was 
in  the  bank  in  the  plaintiff's  lock-box.  It  is  true  that 
Charles  Nickell  stated  that  the  note  had  been  **in  mine 
and  my  wife's  possession  since  it  was  received  from 
Charles  E.  TerrilL"  The  quoted  answer  of  the  wit- 
ness cannot  in  fairness  be  construed  alone  and  by  itself, 
but  it  must  be  interpreted  in  connection  with  the  re- 
mainder of  the  testimony  given  by  the  witness  and 
when  so  construed  there  was  sufficient  evidence,  if  be- 
lieved by  the  jury,  to  sustain  a  finding  that  the  bank  had 
the  note  in  its  actual  possession  on  the  date  when  it 
became  due  with  authority  to  receive  payment  and  sur- 
render the  note  to  the  maker.  The  substance  of  the 
testimony  of  Charles  Nickell  is  that  he  left  the  note  in 
the  bank ;  that  about  ten  days  or  two  weeks  before  the 
note  became  due  he  wrote  to  Bradshaw  telling  him  that 
the  note  was  in  the  bank  and  'Ho  go  and  pay  it.''  The 
jury  could  have  fairly  and  reasonably  construed  the 
words  of  Nickell  to  mean  that  the  bank  had  actual  pos- 
session of  the  note  with  authority  to  surrender  it  upon 
payment. 

However,  it  is  argued  that  even  though  it  is  held  that 
the  bank  had  possession  of  the  note  with  authority  to 
surrender  it  upon  payment  being  made,  nevertheless  no 
presentment  for  payment  was  mide.  This  argument 
is  based  upon  the  language  of  Section  5905,  L.  0.  L., 
where  it  is  said : 

* '  Presentment  for  pajment,  to  be  sufl5cient,  must  be 
made  *  *  to  the  person  primarily  liable  on  the  in- 
strument, or,  if  he  is  absent  or  inaccessible,  to  any  per- 
son found  at  the  place  where  the  presentment  is 
made." 
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If  Belle  Nickell  had  retained  actual  possession  of 
the  note  and  if  she  had  gone  to  the  bank  with  it  on  Au- 
gust 9,  1915,  for  the  purpose  of  presenting  it,  then,  if 
Bradshaw   was   not   present,   she   would  have    been 
obliged  to  have  presented  the  note  to  some  person  at 
the  bank  for  payment.    But  it  must  be  remembered 
that  the  note  was  payable  at  the  Farmers  and  Fruit- 
growers' Bank  of  Medford  and  there  was  evidence  to 
show  that  the  instrument  was  in  the  hands  of  the  bank 
for  collection ;  and  consequently  it  would  have  been  an 
idle,  empty  and  vain  ceremony  if  some  person  con- 
nected with  the  bank  had  presented  the  note  for  pay- 
ment to  some  other  person  connected  with  the  bank 
when  the  person  making  presentment  had  as  much  an- 
thority  as  an  agent  of  the  bank  to  pay  the  note  as  the 
person  to  whom  presentment  was  made.     The  negoti- 
able instruments  law  (Sections  5905  and  5920,  L.  O.  L.) 
simply  redeclares  the  rule,  which  generally  prevailed 
prior  to  the  adoption  of  the  statute,  that  when  a  note 
is  made  payable  at  a  bank,  a  sufficient  presentment 
occurs  if  the  instrument  is  actually  in  the  bank  at 
maturity,  ready  to  be  delivered  by  the  bank  to  any 
person  who  is  entitled  to  it  upon  payment:  De  La 
Vergne  v.  Globe  Printing  Co.,  27  Colo.  App.  308  (148 
Pac.  923,  924) ;  Stewart  v.  Soenksen,  173  111.  App.  1,  3 ; 
Kewanee  National  Bank  v.  Ladd,  175  111.  App.  151, 
155;  Norwood  National  Bank  v.  Piedmont  Publishing 
Co.,  106  S.  C.  472,  478  (91  S.  E.  866) ;  Doherty  y.  First 
National  Bank  of  LouisvUle,  170  Ky.  810,  813  (186 
S.  W.  937);  Crawford's  Ann.  Neg.  Inst.  Law  (1916 
ed.),  150;  Eaton  &  Gilbert  on  Com.  Paper,  452,  549; 
3  R.  C.  L.  1206.    See  also:  Nelson  v.  GrondaM,  13 
N.  D.  363  (100  N.  W.  1093) ;  Eaton  &  Gilbert  on  Com. 
Paper,  449 ;  Havlin  v.  Continental  National  Bank,  253 
Mo.  292,  301  (161  S.  W.  741)  j  8  C.  J.  558. 
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Section  5905,  L.  0.  L.,  declares  that  presentment 
must  be  made  by  the  holder,  or  by  some  person  au- 
thorized to  receive  payment  on  his  behalf";  and  the 
defendant  contends  that  even  though  it  be  assumed 
that  the  note  was  in  the  actual  possession  of  the  bank, 
yet  there  was  no  evidence  that  any  officer  of  the  bank 
had  a>ithority  to  receive  payment.  In  addition  to  the 
testimony  of  Charles  Nickell  there  is  the  circumstance 
of  the  signature  of  the  defendant  on  the  back  of  the 
note.  Possession  at  the  time  and  place  of  payment, 
when  indorsed  as  this  note  was,  is  prima  facie  evidence 
of  authority  to  receive  payment:  8  C.  J.  565;  Selover 
on  Neg.  Inst.  (2  ed.),  246. 

5.  It  is  contended  that  the  note  sued  upon  is  a  non- 
negotiable  instrument.  This  contention  proceeds  upon 
the  theorv  that  the  words  ^*due  if  ranch  is  sold  or  mort- 
gaged*'  made  the  time  of  payment  so  uncertain  that  it 
cannot  be  said  that  the  note  was  payable  **at  a  fixed 
or  determinable  future  time.''  Section  6017,  L.  0.  L., 
defines  a  negotiable  promissory  note  as  *'an  uncondi- 
tional promise  in  writing  made  by  one  person  to  an- 
other, signed  by  the  maker,  engaging  to  pay  on  demand 
or  at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money  to  order  or  to  bearer."  Speaking  of  in- 
struments generally,  Section  5834,  L.  0.  L.,  declares 
that  an  instrument  to  be  negotiable  must,  among  other 
things,  '  *  be  payable  on  demand,  or  at  a  fixed  or  deter- 
minable future  time."  The  meaning  of  ^'fixed^future 
time"  is  expressed  in  Section  5837,  L.  0.  L.,  thus : 

^'An  instrument  is  payable  at  a  determinable  future 
time,  within  the  meaning  of  this  act,  which  is  expressed 
to  be  payable  (1)  at  a  fixed  period  after  date  or  sight; 
or,  (2)  on  or  before  a  fixed  or  determinable  future  time 
specified  therein;  or,  (3)  on  or  at  a  fixed  period  after 
the  occurrence  of  a  specified  event,  which  is  certain  to 
happen,  though  the  time  of  happening  be  uncertain. 
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An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  the  happening  of  the  event  does  not  cure 
the  defecf 

The  three  sections  of  our  Code  to  which  attention 
has  been  directed  correspond  with  Sections  184, 1  and  4 
of  the  uniform  negotiable  instruments  law  which  has 
been  adopted  by  all  the  states  of  the  Union  except 
Georgia  and  Texas:  Utah  State  Nat.  Bank  v.  Smith 
(Cal.),  179  Pac.  160, 161.    The  chief  object  of  the  uni- 
form negotiable  instruments  law  was,  as  its  name  im- 
plies, to  accomplish  uniformity,  so  that  a  citizen  of  one 
state  could  know  the  law  of  every  state  by  acquiring  a 
knowledge  of  the  law  of  his  own  state.    Although  in 
some  of  the  states  slight  differences  in  phraseology 
may  occasionally  be  observed,  or  sometimes,  bnt  rarely, 
omissions  may  be  noted,  or  a  small  number  of  material 
changes  might  be  specified,  yet  for  the  most  part  not 
only  the  subject  matter  but  also  the  phraseology  and 
the  sections  of  the  original  draft  are  exactly  the  same 
in  the  states  which  have  adopted  the' uniform  negotiable 
instruments  law.    In  the  main,  the  uniform  negotiable 
instruments  law  is  only  a  legislative  declaration  of  the 
rules  of  the  law-merchant ;  and,  indeed,  the  concluding 
section  of  the  statute  provides  that: 

*'In  any  case  not  provided  for  in  this  act  the  rules 
of  the  law  merchant  shall  govern'*:  Section  6025, 
L.  0.  L. 

While  most  of  the  rules  of  the  law-merchant  were 
thoroughly  established  and  were  the  same  in  all  Amer- 
ican jurisdictions,  still  the  subject  of  negotiable  instru- 
ments presented  many  phases  upon  which  appellate 
courts  differed ;  and  generally,  but  not  always,  the  uni- 
form negotiable  instruments  law  solved  these  differ- 
ences by  adopting  whatever  rule  was  supported  by  the 
weight  of  authority;  and  hence  it  is  accurate  to  say 
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that  the  uniform  negotiable  instruments  law  for  the 
most  part  redeclares  all  the  uniformly  accepted  rules 
of  the  law-merchant  and,  in  most  instances  where  there 
was  a  difference  of  judicial  opinion,  adopts  whatever 
rule  was  supported  by  the  weight  of  authority :  8  0.  J. 
47.  Legislation  has  succeeded  in  establishing  a  sub- 
stantially uniform  code  of  rules  governing  negotiable 
instruments.  Uniformity  in  legislation  upon  the  sub- 
ject of  negotiable  instruments  may  be  said  to  be  an 
accomplished  fact,  but  perfect  and  exact  uniformity  in 
the  construction  and  application  of  all  those  same  rules 
is  only  an  iridescent  dream.  Courts  sometimes  differ 
now,  just  as  they  sometimes  differed  before  the  adop- 
tion of  the  Uniform  Negotiable  Instruments  Act,  in  the 
application  of  a  given  rule  governing  negotiable  in- 
struments although  the  rule  itself  may  be  accepted  and 
agreed  upon  by  all.  An  examination  of  reported  de- 
cisions dealing  with  instruments  analogous  to  the  one 
presented  here  and  rendered  after  as  well  as  before 
the  adoption  of  the  uniform  negotiable  instruments  law 
affords  concrete  illustration  of  the  variant  views  some- 
times expressed  in  the  application  of  a  given  rule. 

The  provisions  of  the  negotiable  instruments  law 
(Sections  6017, 5834  and  5837,  L.  0.  L.)  are  only  declar- 
atory of  the  law-merchant  as  it  existed  in  most  jurisdic- 
tions ;  and,  hence  judicial  opinions  expressed  before  the 
enactment  of  the  statute  are  not  without  weight  in  the 
solution  of  the  problem  confronting  us :  RossvUle  State 
Bank  v.  Heslet,  84  Kan.  315  (113  Pac.  1052,  33  L.  E.  A. 
(N.  S.)  738) ;  3  E.  0.  L.  907;  8  C.  J.  135;  Eaton  &  Gil- 
bert on  Com.  Paper,  213.  If  the  words  *  *  due  if  ranch  is 
sold  or  mortgaged  *  *  are  omitted  from  the  instrument  it 
concededly  becomes  a  negotiable  promissory  note  with- 
in the  meaning  of  Section  6017,  L.  0.  L.,  because  it  con- 
tains a  promise  to  pay  ^*five  years  from  date/'  which 
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is,  speaking  as  of  the  date  of  the  note,  a  fixed  future 
time.    If,  on  the  other  hand,  the  words  ''five  years 
from  date^^  are  erased,  the  paper  is  admittedly  trans- 
formed into  a  non-negotiable  instrmnent,  because  it 
then  becomes  payable  * '  if  ranch  is  sold  or  mortgaged, ' ' 
which,  if  standing  alone  and  viewed  by  itself,  was  at  the 
time  of  the  execution  of  the  instrument  a  **  contin- 
gency'' within  the  meaning  of  Section  5837,  L.  0.  L. 
We  are  not  permitted,  however,  to  cancel  any  word 
found  in  the  instrument,  and  hence  the  whole  of  the 
paper  must  be  considered  in  determining  whether  the  in- 
strument is  or  is  not  negotiable :  Finley  v.  Smith,  165  Ky. 
445  (177  S.  W.  262,  L.  R  A.  1915F,  777, 780).    It  will 
be  observed  that  the  writing  does  not  in  express  terms 
say  that  the  debt  becomes  due  if  the  ranch  is  sold  or 
mortgaged  before  ^^&ve  years  from  date*'  and  yet  such 
is  the  obvious  intent  and  meaning  of  the  whole  writ- 
ing. .  The  debt  becomes  due  at  all  events  **five  years 
from  date,**  and  the  debt  cannot  extend  beyond  that 
fixed,  certain  and  definite  period,  because  the  moment 
the  five-year  period  ends  the  debt  is  due,  and  any  other 
interpretation  of  the  writing  would  completely  nullify 
the  words  '  *  five  years  from  date ' ' ;  but  if  the  ranch  is 
sold  or  mortgaged  prior  to  the  expiration  of  that  fixed 
future  time,  then  the  promiser  agrees  to  pay  the  debt 
at  the  time  of  such  sale  or  mortgage:  Dobbins  v.  Ober- 
man,  17  Neb.  163  (22  N.  W.  356).    The  words  ^'due  if 
ranch  is  sold  or  mortgaged*'  do  not  extend  the  date  of 
payment,  but  upon  the  contrary  they  serve  only  to  ac- 
celerate the  maturity  of  the  debt.    Stated  broadly,  the 
overwhelming  weight  of  authority  is  to  the  effect  that 
where  a  note  is  made  payable  on  a  definite  day  and 
also  contains  a  conditional  promise  to  pay  at  an  earlier 
time,  the  instrument  is  not  rendered  non-negotiable  by 
the  acceleration  clause ;  Kiskadden  v.  Allen,  7  Colo.  206 
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(3  Pac.  221) ;  Walker  v.  Woolen,  54  Ind-  164  (23  Am. 
Rep.  639) ;  Charlton  v.  Reed,  61  Iowa,  166  (16  N.  W.  64, 
47  Am.  Rep.  808;  Dobbins  v.  Oberman,  17  Neb.  163  (22 
N.  W.  356) ;  Ernst  v.  Steckman,  74  Pa.  St.  13  (15  Am. 
Rep.  542) ;  Joergenson  v.  Joergenson,  28  Wash.  477 
(68  Pac.  913,  92  Am.  St.  Rep.  888) ;  Chicago  Ry.  Co.  v. 
Mercha/nts'  Bank,  136  U.  S.  268  (34  L.,Ed.  349, 10  Sup. 
Ct.  Rep.  99,  see,  also,  Rose's  U.  S.  Notes);  Smith  v. 
Nelson  Lamd  S  Cattle  Co.,  212  Fed.  56  (128  C.  C.  A. 
512) ;  White  V.  Hatcher,  135  Temi.  609  (188  S.  W.  61) ; 
Bright  v.  Offield,  81  Wash.  442  (143  Pac.  159) ;  Utah 
State  Nat.  Bank  v.  Smith  (Cal.),  179  Pac.  160;  First 
Nat.  Bank  v.  Barrett,  52  Mont.  359  (157  Pac.  951) ; 
Siegel  v.  Chicago  Trust  S  Sav.  Bank,  131  111.  569  (23 
N.  E.  417, 19  Am.  St.  Rep.  51,  7  L.  R.  A.  537) ;  3  R.  C.  L. 
908;  Selover  on  Neg.  Inst.  (2  ed.),  70;  Eaton  &  Gilbert 
on  Com.  Paper,  220.  See,  also.  Page  v.  Ford,  65  Or. 
450,  469  (131  Pac.  1013,  Ann.  Cas.  1915A,  1048,  45 
L.  R.  A.  (N.  S.)  247).  The  books  contain  a  variety  of 
cases  involving  acceleration  clauses.  More  common 
illustrations  are  found  in  instruments  which  provide 
that  a  default  in  the  payment  of  interest  or  in  the  pay- 
ment of  an  installment  shall  mature  the  debt.^  Other 
familiar  examples  are  furnished  by  adjudications 
where  a  series  oi  notes  have  been  given  for  a  single 
debt  with  a  provision  in  each  note  that  default  in  the 
payment  of  any  one  shall  mature  all  the  unpaid  notes. 
While  nearly  all  the  courts  have  decided  that  a  default 
in  the  payment  of  interest  or  in  the  payment  of  an  in- 
stallment or  a  failure  to  pay  one  of  a  series  of  potes  is 
such  an  acceleration  clause  as  does  not  destroy  the 
negotiability  of  an  instrument,  yet  there  are  recorded 
instances  where  courts  have  held  that  ^acceleration 
clauses  of  the  kind  mentioned  impair  the  negotiability 
of    instruments    otherwise    negotiable.    As   already 
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stated^  th^  general  prmciple  has  been  firmly  estab- 
lished, in  despite  of  Occasional  dissenting  voices,  that 
an  acceleration  clause  does  not  necessarily  destroy  the 
negotiability  of  an  instrument.  The  chief  difficulty, 
however,  is  encountered  whenever  an  attempt  is  made 
to  formulate  a  rule  by  which  to  determine  the  validity 
of  all  acceleration  provisions;  and  it  is  probably  im- 
possible to  formulate,  even  in  the  most  general  lan- 
guage, any  rule  which  will  include  all  acceleration  pro- 
visions that  have  been  held  sufficient,  and  at  the  same 
time  serve  as  a  safe  and  certain  guide  in  all  jurisdic- 
tions. This  difficulty  is  neither  greater  nor  less  now 
than  it  was  previous  to  the  adoption  of  the  negotiable 
instruments  law.  For  example,  there  is  a  class  of 
cases  dealing  with  instruments  having  provisions  to 
the  effect  that  if  at  any  time  the  holder  of  the  note 
deems  himself  insecure,  he  may  declare  the  debt  due; 
or  to  the  effect  that  the  holder  may,  if  he  deems  him- 
self insecure,  call  upon  the  maker  for  additional 
seciirity  when  the  value  of  the  security  given  at  the 
time  of  the  execution  of  the  writing  becomes  impaired, 
and  if  the  maker  fails  to  respond  with  additional 
security,  the  holder  may  declare  the  debt  due.  The 
adjudications  assignable  to  this  class  are  divided  in 
their  views ;  but  the  majority  of  the  cases  decided  under 
the  provisions  of  the  negotiable  instruments  law  as  well 
as  the  majority  of  those  decided  in  jurisdictions  where 
the  negotiable  instruments  law  had  not  yet  been 
adopted,  have  ruled  that  this  kind  of  a  condition  in  an 
acceleration  clause  renders  the  instrument  non- 
negotiable.;  Reynolds  v.  Vint,  73  Or.  528  (144  Pac 
526) ;  Western  Farquhar  Mach.  Co.  v.  Burnett,  82  Or. 
174,  178  (161  Pac.  384) ;  Holliday  State  Bank  v.  Eoff- 
man,  85  Kan.  71  (116  Pac.  239,  Ann.  Cas.  1912D,  1,  35 
L.  B.  A.  (N.  S.)  390) ;  Puget  Sov/nd  State  Bank  v- 
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Washington  Paving  Co.,  94  Wash.  504  (162  Pac.  870) ; 
First  Nat.  Bank  v.  Bynum,  84  N.  C.  24  (37  Am.  Eep. 
604) ;  Carroll  County  Savings  Bank  v.  Strother,  28 
S.  C.  504  (6  S.  E.  313) ;  Kimpton  v.  Studebaker  Bros. 
Co.,  14  Idaho,  552  (94  Paa  1039, 125  Am.  St.  Bep.  185, 
14  Ann.  Cas.  1126) ;  Bright  v.  Offield,  81  Wash.  442 
(143  Pac.  159) ;  First  Nat.  Bank  v.  Russell,  124  Tenn. 
618  (139  S.  W.  734,  Ann.  Gas.  1913A,  203).  Contra: 
Empire  Nat.  Bank  v.  High  Grade  OH  Refining  Co., 
260  Pa.  255  (103  Atl.  602) ;  Finley  v.  Smith,  165  Ky. 
445  (177  S.  W.  262,  L.  E.  A.  1915P,  777) ;  Kennedy  v. 
Broderick,  132  C.  0.  A.  381  (216  Fed.  137,  L.  E.  A. 
1915B,  472).  The  cases  holding  that  an  instnunent  is 
not  negotiable  if  it  contains  a  clause  giving  the  holder 
the  right  to  declare  the  debt  due  if  he  deems  himself 
insecure  are  based  primarily  npoii  the  objection  that 
the  date  of  maturity  is  placed  wholly  under  the  control 
of  the  holder,  is  completely  dependent  upon  his  whiin  or 
caprice,  and  is  independent  of  any  act  done  or  omitted 
by  the  maker;  and  if  there  is  the  further  stipulation 
that  the  maker  will  furnish  added  security  when  called 
upon,  then  there  is  of  course  an  affirmative  promise  of 
the  maker  to  do  an  act  in  addition  to  his  promise  to 
pay  money:  Puget  Sowid  State  Bank  v.  Washington 
Paving  Co.,  94  Wash.  504  (162  Pac.  870,  874) ;  HoUidOy 
State  Bank  v.  Hoffman,  85  Kan.  71  (116  Pac  239,  Ann. 
Cas.  1912D,  1,  35  L.  R.  A.  (N.  S.)  390) ;  White  v. 
Hatcher,  135  Tenn.  609,  612  (188  S.  W.  61). 

It.  is  apparent  from  what  has  already  been  said 

that  some  jurisdictions  go  further  than  others  in 
their  approval  of  acceleration  clauses;  and  conse- 
quently a  rule  containing  language  as  broad  as  the 
rule  in  some  jurisdictions  would  be  too  broad  for 
others,  and  a  formula  which  is  only  broad  enough  for 
the  latter  would  not  be  broad  enough  for  the  former. 
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In  this  jurisdiction  the  holding  in  Reynolds  y.  Vint, 
73  Or.  528  (144  Pax;.  526),  and  in  Western  Farquhar 
Mach.  Co.  V.  Burnett,  82  Or.  174  (161  Pac  384),  con- 
demns acceleration  clauses  which  are  entirely  under 
the  control  of  the  holder  and  completely  dependent 
upon  his  whim  or  caprice  independent  of  any  act  of 
the  maker;  but  since  neither  of  those  decisions  con- 
demns all  acceleration  clauses,  we  have  no  hesitancy 
in  declaring  that  we  prefer  to  keep  company  with  the 
majority  of  the  other  jurisdictions  by  giving  approval 
to  certain  kinds  of  acceleration  clauses.  What  we 
deem  to  be  the  better  rule  is  best  expressed  by  lan- 
guage found  in  Ernst  v.  Steckman,  74  Pa.  St.  13  (15 
Am.  Bep.  542),  where  a  note,  payable  *' Twelve  months 
after  date  (or  before,  if  made  out  of  the  sale  of  W.  S. 
Coffman^s  Improved  Broadcast  Seeding  Machine),*' 
was  held  to  be  negotiable.  In  concluding  the  opinion 
the  court  there  said : 

*'The  principle  to  be  deduced  from  the  authorities 
is  this:  To  constitute  a  negotiable  promissory  note, 
the  time,  or  the  event,  for  its  ultimate  payment,  must 
be  fixed  and  certain;  yet  it  may  be  made  subject  to 
contingencies,  upon  the  happening  of  which,  prior  to 
the  time  of  its  absolute  payment,  it  shall  become  due. 
The  contingency  depends  upon  some  act  done  or 
omitted  to  be  done  by  the  maker,  or  upon  the  occur- 
rence of  some  event  indicated  in  the  note;  and  not 
upon  any  act  of  the  payee  or  holder,  whereby  the  note 
may  become  due  at  an  earlier  day. ' ' 

The  principle  which  was  expressed  in  Ernst  v. 
Steckman  was  subsequently  reiterated  and  applied 
by  the  supreme  court  of  the  United  States  in  the  lead- 
ing and  oft-cited  case  of  Chicago  Ry.  Co.  v.  Merchants^ 
Bank,  136  U.  S.  268  (34  L.  Ed.  349,  10  Sup.  Ct.  ,Bep. 
999,  see,  also,  Bose's  XJ.  S.  Notes).  Further  exem- 
plification of  this  principle  may  be  found  in  the  fol- 
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lowing  precedents  where  the  facts  in  some  instances 
were  exactly  like  and  in  all  instances  were  analogous 
to  th^  facts  presented  here:  J^iskadden  v.  Allen,  7 
Colo,  206  (3  Pac.  221) ;  Elliott  v.  Beech,  3  Manitoba, 
'213 ;  Walker  v.  Woolen,  54  Ind.-164  (23  Am,  Eep.  639) ; 
Charlton  v.  Reed,  61  Iowa,  166  (16  N.  W.  64,  47  Am. 
Rep.  808) ;  Dobbins  v.  Obermcm,  17  Neb.  163  {2i  N.  W. 
356) ;  Joergenson  v.  Joergenson,  28  Wash.  477  (68 
Pac.  913,  92  Am.  St.  Rep.  888).  The  ruling  in  Rey- 
nolds  V.  Vint,  73  Or.  528  (144  Pac.  526),  is  not  incon- 
sistent with  the  adoption  of  the  principle  stated  in 
Ernst  V.  Steckinm,  74  Pa.  St.  13  (15  Am.  Rep.  542) ; 
White  V.  Hatcher,  135  Tenn.  609,  612  (188  S.  W.  61) ; 
First  Nat.  Bank  v.  Russell,  124  Tenn.  618  (139  S.  W. 
734,  Ann.  Gas.  1913 A,  203) ;  Bright  v.  Offleld,  81  Wash. 
442  (143  Pac.  159,  161) ;  Joergenson  v.  Joergenson,  28 
Wash.  477,  481  (68  Pac.  913,  92  Am.  St.  Rep.  888) ; 
HoUiday  State  Bank  v.  Hoff^nan,  85  Kan.  71  (116 
-  Pac.  239,  Ann.  Cas.  1912D,  1,  35  L.  R.  A.  (N.  S.)  390, 
395) ;  Clark  v.  Skeen,  61  Kan.  526  (60  Pac.  327,  78 
Am.  St.  Rep.  337,  49  L.  R.  A.  190).  The  note  signed 
by  Bradshaw  conforms  with  the  requirements  of 
Section  5837,  L.  0.  L.,  and  is  a  negotiable  promissory 
note;  Utah  State  Nat.  Bank  v.  Smith  (Cal.),  179  Pac. 
160;  Bright  v.  Offield,  81  Wash.  442  (143  Pac.  159). 

6.  The  respondent  has  argued  that  the  debt  repre- 
sented by  the  note  automatically  became  due  when  the 
conveyance  was  made  to  Frederick  T.  Lewis  on  Janu- 
ary 18,  1913;  but  the  answer  is  that  the  thoroughly 
established  and  indeed  almost  universal,  if  not  the 
universal,  rule  is  that  the  acceleration  clause  is  not 
self -executing,  but  it  merely  confers  an  option  upon 
the  holder  to  treat  the  debt  as  due:  Belloc  v.  Davis, 
38  Cal.  243,  251 ;  White  v.  Hatcher,  135  Tfenn.  609,  616 
(188  S.  W.  61) ;  Clark  v.  Skeen,  61  Kan.  526  (60  Pac. 
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327,  78  Am.  St.  Rep.  337,  49  L.  B.  A.  190) ;  First  Nat. 
/Bank  v.  Payker,  28  Wash.  234,  237  (68  Pac  756,  92 
Am.  St.  Eep.  828) ;  Keene  Five  Gent  Savings  Bank  v. 
Reid,  123  Fed.  221  (59  C.  C.  A.  225) ;  GiUette  v.  Hodge, 
170  Fed.  313,  314  (95  C.  C.  A.  205) ;  Chicago  Ry.  Co. 
V.  Merchants'  Bank,  136  U.  S.  268,  284  (34  L.  Ed.  349, 
10  Sup.  Ct.  Rep.  999,  see,  also,  Rose's  U.  S.  Notes). 

7.  There  is  no  evidence  indicating  or  even  intdmat- 
ing  that  the  plaintiff  exercised  or  attempted  to  exer- 
cise the  option  which  the  note  coiiferred  upon  the 
holder  to  declare  the  note  due  in  the  event  of  a  sale 
or  mortgage  of  the  ranch.  Inasmuch  as  the  plaintiff 
is  relying  upon  the  ** general*'  date  of  maturity  speci- 
fied in  the  instrument  and  since  the  acceleration  clause 
was  not  self-executing,  it  was  unnecessary  for  the 
plaintiff  to  affirm  a  negative  by  pleading  or  proving 
it:  Dobbins  v.  Oberman,  17  Neb.  163,  165  (22  N.  W. 
356) ;  Walker  v.  Woolen,  54  Ind.  164, 165  (23  Abl  Bep. 
639). 

8.  One  of  the  further  and  separate  defenses  inter- 
posed  by  Effie  May  Terrill  is  based  upon  the  allega- 
tion that  the  note  was  delivered  to  and  accepted  by 
the  appellant  upon  an  agreement  "to  look  entirely 
to'*  Bradshaw  for  payment  without  any  claim  upon 
the  respondent  *'for  liability  for  any  portion  of  said 
note.'l  Through  cross-examination  of  witnesses  for 
the  appellant  the  respondent  succeeded  in  introducing 
parol  evidence  in  support  of  the  defense  last  men- 
tioned. The  direct  examination  justified  the  cross- 
examination  which  was  conducted  by  the  respondent 
and  permitted  by  the  court  (8 peer  v.  Smith,  83  Of. 
571,  575  (163  Pac.  979) ;  and  consequently  the  only 
remaining  question  arising  out  of  the  cross-examina- 
tion is  whether  this  testimony  was  competent  for  any 
purpose.    The  appellant  insists  that  the  testimony 
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was  incompetent  because  it  varied  the  terms  of  a  writ- 
ten contract.  The  respondent  relies  npon  an  in- 
genious argument.  The  respondent  endeavors  to 
apply  a  principle  discussed  in  Colvin  v.  Goff,  82  Or. 
314  (161  Pac  568,  L.  B.  A.  1917C,  300).  The  argu- 
ment of  the  respondent  is,  in  substance,  that  the  note 
on  its  face  contained  two  contracts :  One  between  the 
maker  and  the  payee,  and  the  other  between  the  in- 
dorser  and  indorsee;  that  while  there  was  a  manual 
transfer  of  the  paper  for  the  purpose  of  eflfecting  a 
delivery  of  the  contract  between  the  maker  and  payee, 
nevertheless  the  seeming  contract  between  the  indorser 
and  indorsee  **was  never  delivered  except  in  the  sense 
of  a  physical  delivery'*;  and  that  therefore  the  re- 
spondent is  **not  seeking  to  vary  the  -terms  of  a 
written  contract,  to  wit :  the  contract  of  the  indorser, 
but  to  show  that  this  written  contract  was  never  de- 
livered.*' 

There  is  a  divergence  of  judicial  opinion  as  to 
whether  or  not  the  implications  and  intendments  which 
the  law  attaches  to  a  blank  indorsement  of  negotiable 
commercial  paper  makd  such  blank  indorsement  the 
equivalent  of  a  complete  written  contract  which  can- 
not be  varied  by  parol  evidence :  8  Cyc.  264 ;  3  B.  C.  L. 
974;  8  C.  J.  1033;  Crawford's  Ann.  Neg.  Inst.  Law 
(Eev.  Uniform  ed.),  133.  In  this  jurisdiction,  how- 
ever, it  has  been  the  settled  rule  for  nearly  forty  years 
that  parol  evidence  cannot  be  received  to  vary  or  con- 
tradict the  contract  which  the  law  writes  over  a  blank 
indorsement  when  made  after  the  delivery  of  a  prom- 
issory note  to  the  payee:  Smith  v.  Caro,  9  Or.  278; 
Carroll  v.  Nodine,  41  Or.  412,  415  (69  Pac  51,  93  Am. 
St.  Eep.  743) ;  Smith  v.  Bayer,  46  Or.  143,  147  (79 
Pac.  497, 114  Am.  St.  Bep.  858).  To  this  general  rule 
there  are  certain  exceptions  which  are  specified  in  Dale 
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V.  Gear,  38  Conn.  15  ^9  Am.  Rep.  353).     See  also: 
Smith  V.  Caro,  9  Or.  278,  287 ;  Moll  v.  Roth  Company, 
77  Or.  593,  599  (152  Pac.  235) ;  Jones  v.  Albee,  70  HI. 
34.     The  rule  relied  upon  by  the  respondent  is  not 
available  to  her.     The  facts  which  she  herself  admits 
effectively  prevent  her  from  shielding  herself  with 
that  rule.    The  manual  transfer  of  the  note  was  in  no 
sense  executory,  but  upon  the  contrary  it  was  a  com- 
pleted and  wholly  executed  act.    There  was  no  stipu- 
lation preventing  the  manual  transfer  from  becoming 
a  completed  delivery  with  all  the  attending  rights  and 
obligations.    When  placed  in  the  hands  of  the  appel- 
lant the  note  bore  the  blank  indorsement  of  the  re- 
spondent.   It  is  conceded  by  the  respondent  that  she 
intended  to  transfer  her  ownership  in  the  note.     The 
transfer  of  ownership  was  not  made  contingent  upon 
the  happening  of  some  event.    The  transfer  was  a 
finality.    The  contract  of  transfer,  whatever  the  con- 
tract may  have  be^n,  was  executed   and   completed. 
The  appellant  says  that  the  terms  of  the  contract  are 
to  be  found  in  the  signature  written  on  the  back  of  the 
note ;  while  the  respondent  argues  that  when  the  own- 
ership of  the  note  was  transferred  to  the  appellant 
the  latter  accepted  the  instrimient  upon  an  agreement 
different  from  that  which  the  law  writes  into  the  blank 
indorsement  of  the  respondent.    In  the  last  analysis 
the  contention  of  the  respondent  is  only  an  effort  to 
vary  and  contradict  the  written  contract  of  indorse- 
ment; and,  hence,  the  parol  testimony  relating  to  any 
oral  contemporaneous   agreement  was   incompetent 
The  respondent  has  not  brought  herself  within  either 
of  the  first  three  exceptions  noted  in  Dale  v.  Gear,  38 
Conn.  15  (9  Am.  Rep.  353,  355) ;    and  if   there  was 
an  equity  bringing  the  respondent  in  the  fourth  class 
of  exceptions,  '*it  must  be  set  up  as  an  equity  provable 
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in  equity,  to  bar  an  apparent  legal  liability.'*  The 
defense  urged  by  the  respondent  does  not  involve  the 
question  of  waiver  as  did  the  case  of  MoU  v.  Roth 
Compawy,  77  Or.  593,  600  (152  Pac.  235). 

9,  10.  Both  Brownsboro  and  Medford  are  in  Jack- 
son County.  The  letter  which  Charles  Nickell  wrote 
for  the  purpose  of  giving  notice  of  dishonor  was  de- 
posited in  the  postoffice  at  Medford  and  addressed  to^ 
the  respondent  at  Brownsboro,  where  she  lived.  The 
postmark  on  the  envelope  in  which  the  letter  was 
mailed  indicates  that  it  was  postmarked  at  the  Med- 
ford postoffice  at  3:30  p.  m.  on  August  10,  1915. 
Charles  Nickell  testified  that  he  deposited  the  letter 
in  the  Medford  postoffice  but  he  did  not  state  the  time 
of  the  deposit  further  than  to  explain  that  he  depos- 
ited the  letter  on  the  date  shown  by  the  envelope. 
The  respondent  was  called  as  a  witness  for  the  plain- 
tiff and  stated  that  she  received  the  letter,  but  she 
did  not  remember  the  date  of  its  receipt.  There  is 
not  a  word  of  evidence  showing  the  distance  between 
Medford  and  Brownsboro.  There  is  not  a  svUable  of 
testimony  telling  about  the  mail  service  between  the 
two  postoffices.  The  record  is  utterly  barren  of  any 
evidence  showing  whether  there  were  one  or  more 
mails  or  any  mail  leaving  Medford  for  Brownsboro 
on  August  10th,  or  if  there  was  any  mail  for  Browns: 
boro  on  that  day,  whether  it  was  before  or  after  3 :30 
p.  M.  The  most  that  we  can  say  from  the  record  is 
that  the  letter  was  deposited  at  some  time  in  the  Med- 
ford postoffice  on  August  10th  and  postmarked  at 
3:30  p.  M.  and  that  afterwards  the  respondent  re- 
ceived the  letter  in  due  course  of  mail.  For  aught 
that  we  can  ascertain  from  the  record  there  was  a 
mail  leaving  Medford  for  Brownsboro  at  noon  on 
August  10th;  and  if  there  was  a  mail  leaving  at  that 
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hour  and  no  other  mail  leaving  on  that  day,  then,  in 
the  absence  of  some  excuse  sanctioned  by  the  law,  the 
notice  of  dishonor  was  not  mailed  in  time.  The  stat- 
ute which  governs  this  phase  of  the  controversy  pro- 
vides that: 

*  *  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  must  be 
given  within  the  following  times:  (1)  if  sent  by  mail, 
it  must  be  deposited  in  the  postoflBice  in  time  to  go 
by  mail  the  day  following  the  day  of  dishonor,  or  if 
there  be  no  mail  at  a  convenient  hour  on  that  day,  by 
the  next  mail  thereafter;  •  •  ** :  Section  5937,  L.  0.  Li. 

The  negotiable  instruments  law  prescribes  a  definite 
time  for  mailing  notice  of  dishonor.  K  there  was 
only  one  mail  on  August  10th  and  if  that  maU  left  at 
^  convenient  hour  prior  to  3 :30  p.  m,,  the  notice  mailed 
by  the  appellant  was  too  late.  If  there  was  no  out- 
going mail  at  all  for  Brownsboro  on  that  day,  then, 
of  course,  the  letter  was  deposited  in  time.  The  lia- 
bility of  an  indorser  of  a  negotiable  promissory  note 
is  contingent  and,  among  other  things,  the  liability  is 
conditioned  upon  giving  notice  of  dishonor  within  the 
time  specified  by  the  statute.  The  burden  is  upon 
the  holder  to  prove  that  the  notice  was  mailed  within 
the  time  prescribed  by  law;  it  is  not  enough  merely 
to  show  that  the  notice  was  deposited  in  the  postoflBiee 
on  the  day  following  the  day  of  dishonor,  but  it  must 
also  be  shown  that  the  notice  was  deposited  *4n  time 
to  go  by  mail  the  day  following  the  day  of  dishonor,  * ' 
if  there  was  a  mail  at  a  convenient  hour  on  that  day. 
Strict  proof  is  required.  There  is  an  utter  want  of 
evidence  concerning  out-going  mails  and  consequently 
the  judgment  of  .  involuntary  nonsuit  was  properly 
rendered:  United  States  v.  Barker,  24  Fed.  Cas.  No. 
14,519 ;  First  Nat.  Bank  v.  MUler,  139  Wis.  126  (120 
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N.  W.  821, 131  Am  St.  Rep.  1040) ;  Doums  v.  Plmters' 
Bank,  1  Smedes  &  M.  (Miss.)  261  (40  Am.  Dec  92) ; 
Marks  v.  Boone,  24  Fla.  177  (4  South.  532) ;  Richard- 
son V.  Kvlp,  81  N.  J.  L.  123  (78  Atl.  1062) ;  Common- 
wealth  Bank  v.  Strong,  28  Vt.  316  (67  Am.  Dec.  714) ; 
Corbin  v.  Planters'  Nat.  BanJc,  87  Va.  661  (13  S.  E.  98, 
24  Am.  St.  Rep.  673) ;  8  C.  J.  655, 1016, 1055 ;  Eaton  & 
Gilbert  on  Com.  Paper,  507. 
The  judgment  is  affirmed.  Apfibmed. 

McBbjde^  G.  J.,  and  Benson  and  Bubkett,  JJ.,  con- 
cur. 


Atgned  on  belialf  of  appellaiLt  at  Pendletoo  October  29,  afBimed 
December  16,  1919,  rehearing  denied  January  13,  1920. 

WAKEFIELD  v.  WAKEFIELD. 

(185  Pac.  921.) 

DiToree— Decree  Where  Both  Parties  are  at  FMdt. 

1.  In  divorce  action  where  both  parties  were  equally  at  faidty 
neither  is  entitled  to  eqnitable  relief. 

From  Lake:  L.  P.  Conn,  Judge. 

In  Banc. 

This  is  a  suit  for  a  divorce.  The  complaint  charges 
the  defendant  with  acts  of  cruelty  and  infidelity. 

The  defendant,  in  his  answer,  denies  the  allegations 
of  the  complaint  and  in  an  affirmative  answer  also 
charges  the  plaintiff  with  cruelty  and  infidelity. 

The  reply  put  in  issue  the  averments  of  the  answer. 
A  large  amount  of  testimony  was  taken  consisting  of 
over  five  hundred  typewritten  pages.  The  Circuit 
Court  found  and  decreed  that  both   defendant  and 
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plaintiff  were  equally  at  fault,  and  that  neither  is 
entitled  to  any  relief  in  a  court  of  equity.  Defendant 
appeals.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  M.  Corkins. 

No  appearance  for  respondent. 

BEAN,  J. — 1.  It  appears  from  the  record  that  the 
plaintiff    and    defendant   intermarried  on  April  10, 
1903,  and  that  there  are  two  children,  the  issue  of  such 
marriage,  namely,  Daisy  Wakefield,  a  daughter  of  the 
age  of  fourteen  years,  and  Orin  Wakefield,  a  son 
eleven  years  of  age.    At  the  time  of  their  marriage 
plaintiff  and  defendant  each  had  a  small  number  of 
livestock   consisting  of   horses  and  cattle.    They  re- 
sided at  different  places  in  Lake  County  and  accumu- 
lated about  $12,000  in  property.   ,The   parties   have 
continually  for  the  past  few  years  had  serious  marital 
difficulties.    The    whole    record  which    is  extremely 
nauseating  and  clearly  shows  wrong  upon  the  part  of 
both  husband  and  wife  is  a  shock   to   decency.    We 
concur  in  the  findings  of  the  trial  court  that  neither 
of  the  parties  is  entitled  to  equitable  relief.    A  court 
of  equity  should  not  serve  as  a  mere  handmaid  to 
regulate  or  promote  the  lustful  desires  and  objects  of 
the  parties  to  a  divorce  suit.    We   are   impelled  to 
refrain  from  adding  any  more  words  than  absolutely 
necessary  to  this  record  of  matrimonial  sadness,  in- 
fidelity and  wrong.    A  rehearsal  of  testimony  would 
not  benefit  the  parties  or  their  children  or  anyone 
else.    It  is  regrettable  to  say  that  it  is  a  matter  of 
judicial  record  and  can  be  examined  should  necessity 
require. 
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The  court  allowed  the  plaintiff  the  sum  of  $487,  as 
suit  money  and  defendant  inter  alia  assigns  this  as 
error.  From  an  examination  of  the  record,  taking 
into  consideration  the  time  consumed  in  the  trial  of 
the  suit,  the  number  of  witnesses  appearing  on  behalf 
of  plaintiff  and  the  financial  condition  of  plaintiff  and 
defendant,  we  think  the  amount  allowed  was  reason- 
able and  just. 

The  decree  of  the  lower  court  is  affirmed. 

Affirmed.    Beheabing  Denied. 

/ 


Argued   on   demurrer  to   alternative  writ   September  19,   1919;  de- 
murrer overruled  January  13,  1920. 

STATE  EX  BEL.  V.  HINES,  Dibectob-General  op  the 
United  States  Railroad  Administbation. 

(1S6  Pac.  420.) 

Oonstltntlonal  Law — ConstitutionaUty  of  Statate  may  be  Determined 
by  Mandamus. 

1.  The  eo^netitutlonality  of  an  act  may  be  tested  in  an  original 
mandamus  proceeding. 

Commerce — Inspection — ^Legislatare  can  Beqnlre  Inspection  of  Hldea 
as  Condition  for  Shipment  by  Common  Carrier. 

2.  To   detect  and   prevent   stealing   of   livestock^   the   legis-lature 

may  enact  a  law  for  the  inspection  of  hides  as  a  condition  of  their 
shipment  within  or  without  the  state  by  a  common  carrier. 

Inspection — ^Exception  in  Statute  Bequlrlng  Inspection  of  Hides  for 
Shipment  Destroys  Effect  in  Sparsely  Settled  Country — "Farmer" 
— "Eanch." 

3.  A  "farmer"  is  one  who  resides  on  and  cultivates  a  farm,  mainly 
deriving  his  support  therefrom,  and  a  "ranch**  is  a  tract  used  for 
grazing  and  rearing  livestock;  so  that,  assuming  that  "farmer"  and 
"ranch  owner'*  have  a  specific  legal  meaning  as  used  in  Laws  of 
1919,  page  732,  Section  3,  excluding  fann-ers,  ranch  owners,  and  small 
isolated  dealers  from  the  requirement  of  inspection  of  hides  as  a 
condition  to  their  shipment  by  common  carrier,  then  the  protection 
from  theft  intended  by  such  statute  is  denied  to  the  sparsely  settled 
and  isolated  seetions  of  the  state. 
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OonBtttatlonfll  Law— Atatute  Ftovldlng  for  Its  TakUif  Bffoet  upon 
Bequest  of  Stock  BalBers'  AMOcUtion  Invftlid  ae  DelegaHoik  oT 
Power. 

4.  Laws  of  1919,  page  732,  Section  8,  making  it  unlawful  to  trma9- 
port  hides  by  eommon  carrier  without  inapection  and  suspending  the 
operation  of  the  law  in  Multnomah  County  so  long  as^a  state  brand 
and  livestock  inspector  appointed  by  the  Ghovemor  under  Lawa  of 
1915,  page  43,  Section  16,  providing  for  such  appointment  upon  ro- 
oueat  of  the  Oattle  and  Horse  Eaisers'  Association,  is  maintsuned 
therein,  is  unconstitutional  as  a  delegation  of  legislative  power  to 
such  association,  in  view  of  Article  TV,  Section  I,  of  the  Constitntion, 
prohibiting  delegation  of  legislative  anthoritj  and  Article  I,  Sec- 
tion 21,  prohibiting  laws  taking  effect  upon  any  anthoiity  ezoept  aa 
provided  by  the  Constitution. 

Original  proceedings  in  mandamits  in  Supreme 
Court 

In  Banc. 

-  This  is  an  original  proceeding  for  a  writ  of  ffia$^ 
damus^,  in  which  the  relator  alleges  that  it  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the 
State  of  Calif omia,  duly  licensed  to  transact  business 
in  Oregon  and  engaged  in  buying  and  selling  hides; 
that  its  principal  oflSce  and  main  warehouse  in  Oregon 
is  in  the  City  of  Portland ;  that  at  all  the  times  alleged 
the  defendant  has  been  and  is  now  director-general  of 
the  United  States  Eailroad  Administration,  operating 
the  lines  of  the  Oregon- Wash.  R.  &  N.  Company  east 
of  Portland  and  those  of  the  Southern  Pacific  Com- 
pany north  of  Ashland;  that  such  lines  are  engaged 
in  business  as  common  carriers  of  freight  and  passen- 
gers; that  the  Oregon- Wash.  R.  &  N.  Company  con- 
nects by  rail  the  cities  of  Portland  and  Pendleton,  and 
the  Southern  Pacific  lines  north  of  Ashland  connect 
the  cities  of  Portland  and  Eugene,  Oregon;  that  in 
carrying  on  its  business  the  relator  buys  and  sells 
many  thousands  of  dollars'  worth  of  hides  annually 
and  employs  agents  who  are  constantly  traveling 
throughout  the  state,  engaged  in  purchasing  and  sMxk 
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ping  them  to  the  relator  by  rail  from  varions  points 
in  the  state  to  the  City  of  Portland. 

The  petition  states  that  on  September  3, 1919,  L.  C. 
Penroid,  who  was  then  and  is  now  one  of  the  relator's 
agents,  took  four  bundles  of  green  salted  calf-skins, 
weighing  232  pounds,  to  the  freight  office  of  the 
Oregon- Wash.  B.  &  N.  Company  at  Pendleton  and 
tendered  them  to  F.  F.  0  'Brien,  who  was  then  and  is 
now  the  agent  of  said  company  at  that  place,  for  the 
purpose  of  shipping  such  hides  to  Bissinger  &  Com- 
pany at  Portland,  Oregon,  It  is  claimed  on  behalf  of 
the  relator  that  the  hides  were  properly  packed  and 
wrapped  for  shipment,  and  the  relator  had  complied 
with  all  the  regulations  of  the  defendant  covering 
shipments  of  this  character;  and  that  the  relator's 
agent  requested  0  'Brien  as  agent  of  the  defendant  to 
receive  the  said  hides  and  transmit  them  by  freight 
over  the  Oregon- Wash.  E.  &  N.  lines  to  Portland, 
and  tendered  the  proper  charges  therefor.  It  is  then 
charged  that  0  'Brien,  acting  under  the  instructions  of 
the  defendant  and  in  direct  violation  of  his  duty  as 
agent  of  a  common  carrier,  refused  to  accept  the  hides 
for  shipment,  on  the  ground  that  he  had  not  been  fur- 
nished with  a  certificate  from  the  stock  inspector  of 
Umatilla  County,  as  purports  to  be  required  by  a  law 
passed  by  the  legislative  assembly  of  1919:  Laws  of 
1919,  Chapter  404,  page  732,  being  an  act  '*to  provide 
for  the  inspection  of  cattle  hides  and  fixing  the  fees 
and  providing  for  penalties  for  violation  of  same.'* 
Further  allegations  are  to  the  effect  that  the  defend- 
ant then  refused  and  still  refuses  to  accept  said  ship- 
ment or  to  deliver  the  hides  as  requested  and  de- 
manded by  the  agent  of  the  relator. 

Like  charges  are  made  concerning  a  tendered  ship- 
ment of   about  300   pounds  of   hides  by  Charles  E. 

94  Or.  — 39 
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Hursh,  one  of  the  relator's  agents,  from  Eugene,  Ore- 
gon, to  Portland,  and  of  the  refusal  and  continued 
objection  of  A.  J.  Gillett,  freight  agent  of  the  South- 
ern Pacific  Company  at  Eugene,  to  accept  the  hides 
for  delivery  to  the  relator  in  Portland, 
The  act  in  question  is  here  set  out: 

'*  Section  1.  Every  dealer  in  or  commercial  seller 
of  hides  desiring  to  ship  or  otherwise  transport  the 
same  within  or  without  this  state,  shall,  before  dwng 
so,  furnish  to  the  stock  inspector  in  the  county  in 
which  the  same  are  to  be  loaded,  a  certificate  describ- 
ing fully  the  hides  to  be  shipped  by  him  by  giving  the 
number,  brands  and  flesh  marks  on  each  of  said  ludes, 
the  name  and  address  of  the  owner,  of  the  shipper  and 
of  the  consignee  and  also  certify  that  he  is  either  the 
owner  or  entitled  to  the  lawful  i)Ossession  of  said 
hides.  If  the  certificate  and  other  evidence  furnished 
the  inspector  satisfies  said  inspector  that  such  per- 
son is  the  owner  or  entitled  to  the  lawful  possession  of 
said  hides,  he  shall  record  the  data  furnished  him  in 
said  certificate  in  a  book  to  be  furnished  for  that 
purpose  by  the  county  commissioner  of  each  county 
and  shall  furnish  a  certificate  in  duplicate  to  the  com- 
mon carrier  requested  to  ship  said  hides,  one  copy  of 
which  shall  be  kept  on  file  by  said  common  carrier,  in 
its  office  at  the  place  of  shipment,  which  certificate 
must  at  all  times  during  business  hours  be  accessible 
to  the  public,  and  the  other  shall  be  attached  to  the 
bill  of  lading  and  delivered  to  any  duly  authorized 
stock  inspector  demanding  the  same,  at  the  point  of 
destination.  If  said  stock  inspector  in  the  county 
from  which  said  hides  are  desired  to  be  shipped  shall 
not  be  satisfied  that  the  person  desiring  to  ship  said 
hides  is  the  owner  or  in  lawful  possession  thereof  he 
shall  not  issue  the  certificate  aforesaid,  nor  permit 
said  hides  to  be  shipped. 

**  Section  2.  Said  inspectors  shall  be  paid  for  their 
services  by  the  owner  or  person  in  charge  of  said 
hides  the  sum  of  10  cents  per  hide  on  the  first  twenty- 
five  hides  or  less  number  included  in  any  lot  so  in- 
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spected  and  the  sum  of  3  cents  per  hide  for  all  over 
and  above  twenty-five  hides  iA  snch  lot,  and  in  addi- 
tion thereto  the  said  inspector  shall  be  paid  by  the 
owner  or  person  in  charge  of  said  hides  the  sum  of 
10  cents  per  mile  one  way  for  the  distance  he  must 
travel  in  order  to  make  such  inspection. 

**  Section  3.  It  shall  be  unlawful  for  any  common 
carrier  to  transport  any  hides  ,out  of  this  state,  or 
to  any  other  county  within  the  state,  without  comply- 
ing with  section  1  of  this  act,  and  any  conmion  car- 
rier who  violates  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  less  than  $100 
nor  more  than  $1,000  and  shall  be  responsible  for 
damages  to  any  person  injured  in  treble  the  damages, 
costs  and  attorney  fees;  provided,  that  this  act  is  not 
to  be  deemed  to  apply  to  farmers  or  ranch  owners 
who  slaughter  their  own  animals,  or  to  small,  isolated 
dealers  who  purchase  and  ship  hides  to  central  deal- 
ers; provided  further,  that  Multnomah  County,  Ore- 
gon, is  to  be  exempt, from  the  terms  of  this  act  so 
long  as  a  state  brand  and  livestock  inspector  is  main- 
tained at  the  Union  stockyards,  North  Portland, 
Oregon. '  * 

The  petition  sets,  out  that  Multnomah  County  is 
exempt  from  the  provisions  of  the  act  **so  long  as  a 
state  brand  and  livestock  inspector  is  maintained  at 
the  Union  stockyards.  North  Portland,  Oregon";  that 
such  brand  and  Uvestock  inspector  has  been  main- 
tained at  said  Union  stockyards,  during  all  the  times 
mentioned;  that  the  legislative  enactment  is  in  con- 
flict with  the  requirements  of  the  Constitution  of 
Oregon  and  is  void  and  of  no  effect;  and  that  the 
**  relator  has  no  plain,  speedy  or  adequate  remedy  at 
law  in  the  premises, ' '  wherefore  it  prays  for  a  writ  of 
mandamVfS  directed  to  the  defendant,  requiring  him 
and  his  agents  to  receive  and  ship  the  said  hides  from 
both  Pendleton  and  Eugene,  Oregon.    An  aJtemative 


612  State  v.  Hines.  [94  Or. 

writ  was  issued,  to  which  a  demurrer  was  filed,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  en- 
title the  relator  to  relief ;  and  that  is  the  only  question 
presented.  Demubbeb  OtebbitliEd. 

For  relator  there  was  a  brief  over  the  names  of  Mr. 
Hail  S.  Lusk  and  Messrs.  Dolph,  McUlory,  Simon  d 
Qearin,  with  an  oral  argument  by  Mr.  Lush. 

For  defendant  there  was  a  brief  over  the  names  of 
Mr.  John  F.  ReUly  and  Mr.  ArthAir  C.  Spencer,  with 
an  oral  argument  by  Mr.  ReUly. 

There  was  a  brief  and  an  oral  argument  by  Mr. 
George  M.  Brown,  Attorney  General,  Amicus  Curiae. 

JOHNS,  J. — 1.  Much  of  the  original  relator's  brief 
is  devoted  to  the  question  of  whether  or  not  the  con- 
stitutionality of  the  act  can  be  tested  in  a  mandafnus 
proceeding.  That  matter  is  not  controverted  by  the 
defendant,  and  the  weight  of  authority  sustains  the 
relator. 

2.  The  case  of  New  Mexico  ex  rel.  E.  J.  McLectn  A 
Co.  V.  Denver  <&  Rio  Grande  R.  R.  Co.,  was  first  de- 
cided by  the  Supreme  Court  of  New  Mexico,  12  N.  M. 
425  (78  Pac.  74,  79  Pac.  295),  and  later  affirmed  hy  the 
United  States  Supreme  Court,  203  U.  S.  38  (51  L.  Ed. 
78,  27  Sup.  Ct.  Eep.  1,  see,  also,  Eose's  U.  S.  Notes). 
In  1884  the  territory  of  New  Mexico  enacted  a  law 
providing  that  all  butchers  should  keep  a  record  of 
all  animals  slaughtered  and  should  keep  the  hides  and 
horns  free  for  inspection  for  thirty  days.  This  law 
was  later  amended  to  provide  that  any  inspector  em- 
ployed by  the  sanitary  board  should  have  the  right 
at  any  time  to  enter  any  slaughter-house  or  other 
place  where  cattle  were  killed,  to  examine  the  same, 
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and  the  books  and  records  required  to  be  kept  therein, 
and  to  compare  the  hides  found  with  such  records. 

In  1901  Section  3  was  added  to  the  original  act,  read- 
ing thus : 

* 'Hereafter  it  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  offer,  or  any  railroad  company 
or  other  common  carrier  to  receive,  for  the  purpose  of 
*  *  transportation  beyond  the  limits  of  this  Territory, 
any  hides  that  have  not  been  inspected  and  tagged 
by  a  duly  authorized  inspector  of  the  cattle  sanitary 
board  of  New  Mexico,  for  the  district  in  which  such 
hides  originate.'^ 

It  was  vigorously  cqntended  that  the  whole  law,  this 
section  in  particular,  was  unconstitutional,  but  such 
claim  was  overruled  by  both  decisions,  the  Supreme 
Court  of  the  United  States  saying: 

**The  purpose  of  these  provisions  is  apparent,  and 
it  is  to  prevent  the  criminal  or  fraudulent  appropria- 
tion of  cattle  by  requiring  the  inspection  of  hides  and 
registration  by  a  record  which  preserves  the  name  of 
the  shipper  and  purchaser  of  the  hides,  as  well  as  the 
brands  thereon,  and  by  which  is  afforded  some  evi- 
dence, at  least,  tending  to  identify  the  ownership  of 
the  cattle.  It  is  evident  that  the  provision  as  to  the 
shipment  of  the  hides  beyond  the  limits  of  the  Terri- 
tory is  essential  to  this  purpose,  for  if  the  hides  can 
be  surreptitiously  or  criminally  obtained  and  shipped 
beyond  such  limits,  without  inspection  or  registration, 
a  very  convenient  door  is  open  to  the  perpetration  of 
fraud  and  the  prevention  of  discovery.  *  * 

^'We  see  no  reason  why  an  inspection  law  which 
has  for  its  purpose  the  protection  of  the  community 
against  fraud  and  the  promotion  of  the  welfare  of  the 
people  cannot  be. passed  in  the  exercise  of  the  police 
power,  when  the  legislation  tends  to  subserve  the  pur- 
pose in  view.  In  the  Territory  of  New  Mexico,  and 
other  parts  of  the  country  similarly  situated,  it  is 
highly  essential  to  protect  large  numbers  of  people 
against  criminal  aggression  upon  this  class  of  prop- 
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erty.  The  exercise  of  the  police  power  may  and  should 
have  reference  to  the  peculiar  situation  and  needs  of 
the  community.  The  law  under  consideration,  de- 
signed to  prevent  the  clandestine  removal  of  properly 
in  which  a  large  number  of  the  people  of  the  Territory 
are  interested,  seems  to  us  an  obviously  rightful  ex- 
ercise of  this  power/' 

3.  There  is  no  legal  question  about  the  right  of  the 
legislature  to  enact  a  law  for  the  inspection  of  hides 
as  one  condition  of  their  shipment  by  a  common  car- 
rier.   It  will  be  found  upon  an  examination  of  iiie 
New  Mexico  law  that  there  are  no  exceptions  or  res- 
ervations in  the  original  act  or  any  amendment  there- 
to.   It  must  be  remembered  that  Section  3  of  the  act 
of  1919  provides,  *'that  this  act  is  not  to  be  deemed 
to  apply  to  farmers  or  ranch  owners  who  slaughter 
their  own  animals,  or  to  small,  isolated  dealers  who 
purchase  and  ship  hides  to  central  dealers.*'    3  Words 
&  Phrases,  page  2699,  defines  the  word  ** farmer"  as 
**one  who  resides  on  a  farm  with  his  family,  culti- 
vating such   farm  and   mainly  deriving  his  support 
from  it.'*    Webster  defines  the  word  "ranch*'  as  "a 
tract  of  land  used  for  grazing  and   the    rearing  of 
horses,  cattle  or  sheep.**    Assumilag  that  the  words 
*' farmer"  and  ** ranch  owner*'  have  ascertain,  specific 
legal  meaning,  how  can  a  common  carrier  determine 
whether  or  not  the  consignor  of  hides  is  a  farmer  or 
ranch  owner  who  has  slaughtered  his  own  animals,  or 
that  he  is  a  small  or  isolated  dealer  j»  or  that  the  con- 
signee is  a  central  dealer  f    Yet  under  the  provisions 
of  the  act  all  of  such  individuals  have  a  right  to  have 
hides  shipped  without  inspection.    As  stated,  the  pur- 
pose of  the  law  is  to  detect  and  prevent  the  stealing 
of  livestock.    It  is  a  matter  almost  within  the  judiciaJ 
knowledge  of  this  court  that  from  the  very  nature  of 
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things  the  stock  *' rustler''  largely  conducts  his 
nefarious  operations  in  sparsely  settled  country  and 
isblated  sections,  where  hides  from  stolen  stock  would 
have  their  origin  of  shipment.  But  such  portions  of 
the  state  are  denied  the  benefits  of  the  protection  in- 
tended to  be  provided  by  the  act. 

4.  To  arrive  at  the  true  meaning  of  the  exemptions 
embraced  in  Section  3  of  the  act  of  1919  above  quoted, 
reference  must  be  made  to  Section  16  of  Chapter  33, 
Laws  of  1915,  reading  thus:  , 

'  *  The  governor  shall  at  any  time  after  the  passage 
andl  approval  of  this  act,  upon  request  of  the  Cattle 
&  Horse  Eaisers'  Association  of  Oregon,  appoint  a 
stock  inspector  or  inspectors  for  any  stock  yard  or 
yards  in  the  state  of  Oregon,  the  compensation  of  such 
stock  inspector  or  inspectors  to  be  agreed  upon  and 
paid  by  said  Cattle  &  Horse  Eaisers'  Association  of 
Oregon.  •  *  '* 

V 

It  will  be  noted  that  by  Section  3  of  Chapter  404r, 
Laws  of  1919,  **  Multnomah  County,  Oregon,  is  to  be 
exempt  from  the  terms  of  this  act  so  long  as  a  state 
brand  and  livestock  inspector  is  maintained  at  the 
Union  stockyards,  North  Portland,  Oregon.''  That 
is  to  say,  a  stock  inspector  for  Multnomah  County  is 
to  be  appointed  by  the  Governor,  at  the  request  of  the 
Cattle  &  Horse  Raisers '  Association  and  on  condition 
that  the  association  pay  for  his  services.  Hence,  it 
must  follow  that  if  the  association  does  not  make  the 
request,  or  declines  to  pay  for  the  services  of  the 
inspector,  Multnomah  Couijty  would  not  have  an  in- 
spector and  would  not  be  exempt  from  the  require- 
ments of  the  act.  When  these  two  sections  are  con- 
strued together,  it  is  a  matter  entirely  in  the  discre- 
tion of  the  Cattle  &  Horse  Raisers'  Association  as 
to  whether  or  not  Multnomah  County  shall  be  exempt 


616  Statb  v.  Hines.  [94  Or. 

from  the  provisions  of  the  act  of  1919.  It  is  contended 
that  this  is  a  delegation  of  the  legislative  power  and 
for  that  reason  i^  unconstitutional.  Section  1  of  Arti- 
cle IV  of  the  Constitution  says : 

**The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  senate 
and  house  of  representatives.  *  *  *' 

And  Article  I,  Section  21,  reads  thus : 

**No  ex  post  facto  law  or  law  impairing  the  obliga- 
tions of  contracts,  shall  ever  be  passed,  nor  shall  any 
law  be  passed,  the  taking  effect  of  which  shall  be  made 
to  depend  upon  any  authority,  except  as  provided  in 
this  constitution.  •  •  »' 

These  latter  sections  have  been  construed  by  this 
court  in  the  case  of  Portland  v.  Coffey,  67  Or.  507  ( 135 
Pac.  358),  where  it  was  held: 

''If  a  statute  is  <iomplete  within  itself  when  it  comes 
from  a  legislative  assembly,  it  is  a  general  law  and 
effective  throughout  the  entire  state,  though  its  opera- 
tion in  particular  localities  may  be  made  to  depend 
upon  a  niajority  vote  of  the  qualified  electors  thereof : 
Elliott,  Elements  Mun.  Corp.,  Section  60. 

*  *  The  principle  thus  announced  is  well,  recognized  in 
this  state,  where  it  has  been  held  thata  general  statute, 
complete  in  itself,  requiring  nothing  else  to  give  it 
validity,  could  be  made  applicable  to  a  particular  sec- 
tion bv  a  vote  of  the  qualified  electors :  Fonts  v.  Hood 
River,  46  Or.  492  (81  Pac.  370,  7  Ann.  Cas.  1160,  1 
L.  R.  A.  (N.  S.)  483).  The  application  of  the  act  under 
consideration  is  not  made  to  be  appropriated  to  any 
particular  district  upon  any  vote  of  the  people,  who 
are  regarded  as  the  source  from  which  legislative  au- 
thority emanates,  but  the  validity  of  the  enactment  is 
to  depend  upon  a  decision  of  the  Supreme  Court.  This 
is,  in  effect  combining  independent  departments  of  the 
state  government  which  the  organic  law  declares  shall 
be  kept  separate :  Article  III,  Section  1,  of  the  Consti- 
tution of  Oregon.  *' 
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The  same  doctrine  is  sustained  in  Slinger  v.  Henne^ 
man,  38  Wis.  504,  and  MitcheU  y.  State^AU  Ala,  392 
(32  South.  689).  Therein  lies  the  distinction  between 
the  instant  case  and  the  authorities  cited  by  the  de- 
fendant. 

In  its  present  form,  Chapter  404,  Laws  of  1919,  is  a 
delegation  of  the  legislative  power  to  the  Cattle  & 
Horse  Eaisers*  Association  of  Oregon.  We  hold  that 
the  act  as  it  now  stands  is  unconstitutional  and  void. 

The  demurrer  is  overruled  and  the  writ  is  sustained. 

Deicxjbbeb  Ovebbulei>. 

Bean,  J.,  was  not  present  at  the  hearing. 
Bbnnett,  J.,  does  not  express  any  opinion. 


Argued  December  3,  1919,  affiTmed  January  13,  1920. 

CEUMBLEY  v.  CEUMBLET. 

(186  Pac.  423.) 

Appeal  and  Error — ^Abandoned  on  Failnre  to  Ffle  Transcript  or  Ab- 
stract WitMn  Bequlred'Tlme. 

1.  On  appeal  by  plaintiff,  where  it  is  stated  in  defendant's  brief 
that  he  has  appealed,  bnt  where  there  is  no  copy  of  notice  of  appeal, 
or  undertaking  on  appeal,  or  abstract  in  his  favor,  court  will  con- 
clude that  defendant  abandoned  appeal  by  failure  to  file  transcript 
or  abstract  in  appellate  court  within  30  days  after  perfection  of 
appeal,  under  Laws  of  1913,  Chapter  320. 

Divorce— Nonaiipealing  Party  cannot  Attack  Decree. 

2.  In  divorce  action,  where  plaiotiff  has  appealed  from  a  portion 
of  the  decree,  defendant,  upon  failure  to  appeal,  will  be  deemed  to 
be  satisfied  with  the  decree  as  it  »tandS,  and  cannot  attack  decree, 
but  may  defend  it  against  plaintiff's  attack. 

Divorce— Appeal  may  be  Taken  firom  Portion  of  tbe  Decree  Affecting 
Property  Eights. 

3.  Under  Laws  of  1913,  Chapter  319,  plaintiff  in  divorce  action 
may  appeal  from  that*  part  of  the  decree  relating  to  property  rights 
without  appealing  from  the  whole  thereof. 
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Divorce— Entire  Becord  to  "be  Considered  on  Appeid   ftom   Portioa 
Belatin^  to  Property  Bights. 

4.  On  appeal  by  plaintiff  in  divorce  action  ^rom  that  part  of  de- 
cree relating  to  property  rights,  her  right  to  additional  relief  must 
depend  upon  equitt^ble  considerations  to  be  derived  from  a  perusal 
of  the  whole  record,  as  upon  a  liearing  de  novo,  and  the  decree  will 
not  be  changed  if,  upon  examination  of  the  testimony  as  a  ^rltole, 
it  appears  that  she  did  not  come  into  court  with  clean  hands^  and 
was  not  entitled  to  any  decree  in  her  favor. 

Divorce— IncompatlblUty  of  Temper  not  Orovnd. 

5.  Incompatibility  of  temper  does  not  constitute  a  ground  for 
divorce  under  Section  507,  L.  O.  L. 

Divorce — ^Portion  of  Decree  Granting  Divorce  not  Renewed  on  Appeal 
ftom  Portion  Affecting  Property  Bights. 

6.  On  appeal  from  that  portion  of  divorce  decree  relating  to  prop- 
erty rights,  where  neither  party  has  appealed  from  the  portion  of 
the  decree  granting  the  divorce,  the  porti<m  of  the  decree  granting 
the  divorce  must  remain  intact,  appellate  court  on  such  appeal  hav- 
ing no  power  to  overturn  it. 

Divorce— Prervaillng    Party  not    Entitled    to    Interest  in  Ziand  of 
Adverse  Party  Unless  Faultless. 

7.  The  right  of  the  party  who  has  been  granted  a  divorce  to  an 
undivided  one-third  part  in  real  estate  of  adverse  party,  under  Sec- 
tion 511,  L.  O.  L.,  exists  only  where  such  prevailing  party  is  not  at 
fault. 

Divorce— No  Change  of  Decree  on  Appeal  in  Favor  of  Party  Who 
has  not  Appealed.  ^ 

8.  On  plaintiff's  appeal  from  that  portion  of  the  divorce  decree 
affecting  property  rights,  where  defendant  has  not  appealed,  the 
portion  of  the  decree  appealed  from  cannot  be  changed  in  defend- 
ant's favor. 

Divorce— No  Belief  from  Divorce  Decree  on  Appeal  Where  Parties 
are  in  Pari  Delicto. 

9.  On  plaintiff's  appeal  from  portion  of  the  divorce  decree  affect- 
ing the  property  rights,  no  relief  will  be  granted  where,  trying  the 
case  anew  upon  a  transcript  and  evidence  accompanying  it,  as  re- 
quired by  Section  556,  L.  O.  L.,  court  on  appeal  con^^ludes  Uiat  the 
parties  are  in  pari  delicto. 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge* 

Department  1. 

Suit  by  Mary  C.  Crumbley  against  J.  S.  Crumbley. 
From  a  portion  of  the  decree  rendered,  plaintiff  ap- 
peals. Affibmed. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  A.  8.  Dresser  and  Mr.  H.  A.  Webster. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  B.  F.  Mulhey  and  Mr.  Wilson  T.  Hume. 

BUENETT,  J.— This  is  a  divorce  case.  The  parties 
were  married  January  7, 1891.  They  have  three  sons 
well  above  the  age  of  majority  and  a  fourth  son  said 
to  be  f  onrteen  years  old.  Two  daughters,  one  twelve 
and  the  other  eight  years  of  age,  complete  the  family. 
The  plaintiff  accnses  the  defendant  of  cruel  and  in- 
human treatment  rendering  her  life  bnrdensome.  The 
specifications  range  from  the  application  to  her  of 
opprobrious  epithets  impugning  her  chastity,  through 
uncouth  table  manners,  to  his  burning  the  late  periodi- 
cals. A  conspicuous  feature  of  the  complaint  is  a  long 
list  of  the  defendant's  real  property  coupled  with  the 
plaintiff's  demand  for  one  third  of  it  and  for  liberal 
alimony.  The  answer  flatly  denies  all  allegations  of 
the  complaint  which  impute  miscondnct  to  the  defend- 
ant. Some  minor  questions  are  raised  about  the  quan- 
tity of  his  interest  in  some  tracts  of  the  realty  men- 
tioned, bnt  they  are  not  important.  The  defendant 
makes  counter-charges  of  cruelty  such  as  the  plaintiff's 
calling  him  a  scurrilous  name  indicating  that  his  an- 
cestry,was  of  canine  origin,  and  that  she  expressed  h^r 
contempt  of  him  because  of  his  occupations  of  fisher- 
man, logger  and  lumberman  and  berated  him  with  sun- 
dry vituperative  epithets  not  necessary  here  to  relate. 

In  substance,  the  answer  charges  also  that  the  par- 
ties did  not  agree  on  the  subject  of  the  family  birth 
rate ;  that,  although  both  of  them  are  healthy  and  vigo- 
rous, she  practiced  the  doctrines  of  Malthus,  while  he 
desired  to  be  fruitful,  to  multiply  and  replenish  the 
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earth,  according  to  their  capabilities,  with  the  result 
that  the  practice  of  the  function  by  which  the  race  is 
perpetuated  was  permitted  by  her  only  under  exacting 
and  repulsive  conditions.  The  result  of  the  hearing 
was  a  decree  awarding  the  plaintiff  a  divorce,  the  cus- 
tody of  the  minor  children  together  with  a  money  al- 
lowance of  ten  dollars  per  month  for  the  support  of 
each  of  them  until  the  age  of  eighteen  years  is  reached, 
as  well  as  two  hundred  dollars  as  attorney's  fees.  As 
a  disposition  of  the, real  property,  the  decree  awarded 
to  the  plaintiff  an  undivided  eighth  interest  in  what  is 
known  as  Horseshoe  Island  in  Multnomah  County,  Ore- 
gon, an  eighty^acre  tract  in  Wahkiakum  County,  Wash- 
ington, and  Lot  10  in  Block  1  of  East  Portland  Heights 
in  the  City  of  Portland,  Oregon.  It  also  adjudged 
*  *  that  the  defendant  is  the  owner  in  his  own  individual 
right  in  fee '  *  of  sundry  tracts  of  land  described  in  de- 
tail in  the  decree. 

The  plaintiff  appealed  only  from  that  part  of  the 
decree  declaring  the  defendant  to  be  the  owner  in  sever- 
alty of  the  parcels  of  land  therein  described.  Although 
it  is  stated  in  the  defendant's  brief  that  he  appealed 
from  the  whole  decree,  there  is  no  evidence  in  the  rec- 
ord before  us  to  support  that  assertion. 

1.  There  is  an  utter  absence  of  any  copy  of  notice  of 
appeal  or  undertaking  on  appeal,  or  abstract,  in  his 
behalf.  From  this  we  af e  bound  to  conclude  that  if  he 
ever  appealed,  he  afterwards  abandoned  it  by  failing 
to  file  his  transcript  or  abstract  in  this  court  within 
thirty  days  after  perfection  of  his  appeal :  Laws  1913, 
Chapter  320. 

2.  Not  having  appealed,  the  defendant  is  deemed  to 
be  satisfied  with  the  decree  as  it  stands  and  he  is  in  no 
position  to  attack  it. 
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3.  On  the  pther  hand,  the  plaintiff's  appeal  from  a 
specific  part  of  it  is  sanctioned  by  Chapter  319  of  Laws 
of  1913.  That  the  party  who  has  not  appealed  cannot 
obtain  here  a  modification  favorable  to  himself  of  the 
decree  from  which  the  other  litigant  has  appealed  is 
taught  by  Shook  v.  Golohan,  12  Or.  239  (6  Pac.  503) ; 
Shirley  v.  Burch,  16  Or.  83  (18  Pac.  351,  8  Am.  St.  Eep. 
273) ;  Thornton  v.  Krimhel,  28  Or.  271  (42  Pac.  995) ; 
Cooper  V.  Thomason,  30  Or.  162  (45  Pac.  296) ;  Board 
of  Regents  v.  Hutchinson,  46  Or.  57  (78  Pac.  1028) ; 
McCoy, Y.  Crossfield,  54  Or.  591  (104  Pac.  423);  Bank 
of  Commerce  v.  Bertram,  55  Or.  349  (104  Pac.  963, 
106  Pac.  444) ;  F^n  v.  Vmghn,  55  Or.  372  (106  Pac. 
642) ;  Caro  v.  WoUenberg,  83  Or.  311  (163  Pac.  94). 

Imputing  satisfaction  with  the  decree  to  the  defend- 
ant, however,  does  not  prevent  him  from  defending  it 
against  the  attack  of  the  plaintiff,  but  he  cannot  go  be- 
yond merely  supporting  it:  Landram  v.  Jordan,  203 
V.  S.  56  (15  L.  Ed.  88,  27  Sup.  Ct.  Eep.  17) ;  Southern 
Pine  Lumber  Co.  v.  Ward,  208  U.  S.  126  (52  L.  Ed.  420, 
28  Sup.  Ct.  Bep.  239,  see,  also,  Rose's-U.  S.  Notes); 
O'NeUl  V.  Wolcott  Mining  Co.,  174  Fed.  527  (98 
C.  C.  A.  309,  27  L.  R.  A.  (N.  S.)  200).  In  Inman  v. 
Hfinderson,  29  Or.  116  (45  Pac.  300),  the  trial  court  had 
established  certain  materialmen's  liens  as  against  a 
property  owner.  Another  feature  of  the  litigation  was 
the  question  of  the  validity  of  those  very  liens  as 
against  a  mortgagee  who  had  put  them  in  issue  by  the 
traverse  in  his  answer.  The  lienors,  who  alonie  ap- 
pealed, contended  that  inasmuch  as  their  demands 
had  been  sustained  as  against  the  property  owner, 
through  whom  the  mortgagee  claimed,  and  the  owner 
had  not  appealed,  their  liens  could  not  be  opposed  in 
this  court  by  the  mortgagee  who  had  not  appealed.  It 
was  decided,  however,  that  *  *  the  mortgagee,  having  de- 
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nied  by  its  answer  the  validity  of  the  mechanics  *  liens, 
may  insist  on  this  appeal  that  they  are  void  as  against 
it,  for  any  snflScient  reason  appearing  from  the  record, 
and  that  it  was  not  compelled  to  appeal  from  the  decree 
against  Mrs.  Henderson  to  raise  that' question.'*  So 
in  the  instant  case,  the  fact  that  the  plaintiff  has  ap- 
pealed from  part  of  the  decree  and  the  defendant  has 
not  appealed  does  not  operate  to  deliver  him  in  chains 
as  to  the  spoiler  and  to  charge  him  as  not  resisting. 

4.  The  plaintiff  is  here  seeking  further  advantage 
over  the  defendant.  Not  content  with  what  the  trial 
court  gave  her,  she  wants  more.  Her  right  to  addi- 
tional relief  must  depend  upon  equitable  considerations 
to  be  derived  from  a  perusal  of  the  whole  record,  for, 
as  said  in  Bush  v.  Mitchell,  28  Or.  92,  96  (41  Pac.  155, 
156),  **an  appeal  from  a  part  of  a  decree  must  neces- 
sarily bring  to  the  appellate  court  the  whole  decree, 
and  while  the  part  appealed  from  may  be  affirmed, 
modified,  or  reversed,  the  portion  not  reviewed  will  be 
affirmed.  The  whole  cause  being  tried  here  de  novo, 
a  complete  decree  must  be  rendered  in  this  court.'* 
The  clear  deduction  from  the  foregoing  dtiltions  is 
that  on  an  appeal -from  a  part  of  a.  decree,  the  whole 
record  may  be  considered  to  determine  whether  that 
portion  of  the  decree  ought  to  have  been  rendered ;  that 
the  quest  of  the  appellate  court  is  controlled  so  that  the 
part  not  appealed  from  must  stand  as  a  constant  quan- 
tity in  making  up  the  final  result ;  that  the  party  who 
did  not  appeal  cannot  obtain  from  this  court  a  decree 
more  favorable  to  him  than  that  rendered  by  the  trial 
court;  that  he  may  resist  any  change  in  the  decree, 
using  for  that  purpose  anything  disclosed  by  the  rec- 
ord of  the  whole  case,  and  that  the  appellant,  having 
come  into  this  court  seeking  additional  relief,  must  sub- 
mit herself  to  equitable  principles  as  upon  a  hearing 
de  novo,  so  far  as  the  part  of  the  decree  appealed  from 
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is  affected.  It  follows  that  if  an  fexamination  of  the 
testimony  in  the  record  <Jisclose8  that  she  did  not  come 
into  court  with  clean  hands  and  so  on  the  merits  was 
really  not  entitled  to  any  decree  in  her  favor,  this 
court,  on  her  appeal,  will  not  make  any  change  in  the 
original  decree  to  her  advantage. 

A  detailed  analysis  of  the  testimony  would  encumber 
the  oflScial  reports  with  a  batch  of  disgusting  stuff  that 
would  not  establish  any  new  principle  of  law  and  would 
only  serve  to  gratify  morbid  curiosity.  It  is  sufficient 
to  say  that  the  testimony  for  the  plaintiff  shows  the 
frequency  of  mutual  quarrels  between  herself  and  her 
husband.  Her  application  to  him  of  opprobrious  epi- 
thets is  abundantly  established.  Throughout  her  tes- 
timony and  that  of  her  sons  who  were  witnesses  for 
her,  runs  a  vein  of  carping  combativeness  that  is  an 
earmark  of  a  quarrelsome  disposition.  Aside  from  the 
direct  testimony,  it  is  easy  to  discern  between  the  lines 
that  the  plaintiff  was  no  mean  antagonist  in  their  do- 
mestic brawls. 

5.  It  may  be  that  a  fair  case  of  incompatibility  of 
temper  has  been  made  out,  but  this  does  not  constitute* 
a  ground  for  divorce  under  our  statute :  Section  507, 
L.  0.  L. 

The,  following  language  of  Mr.  Justice  Moobe  in 
Beckley  v.  Beckley,  23  Or.  226  (31  Pac.  470),  is  pecu- 
liarly applicable  to  the  case  in  hand : 

**To  entitle  one  to  a  decree  of  divorce  for  cruel  and 
inhuman  treatment,  the  injured  party  must  come  into  a 
court  of  equity  free  from  the  suspicion  that  he  has 
contributed  to  the  injury  of  which  he  complains.  Di- 
vorces should  not  be  granted  by  weighing  the  evidence 
and  decreeing  in  favor-  of  the  one  least  guilty,  where 
both  have  taken  an  active  part  in  the  mutual  discord. 
Equity  relieves  the  injured  party  but  not  the  van- 
quished.   In.  tiie  struggles  for  supremacy,  or  to  vent 
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spleen,  spite  or  hatred,  the  willing  actors  may  fight  out 
the  battles  of  wedded  life,  but  they  cannot  invoke  the 
aid  of  equity  after  their  own  efforts  have  f ailedL '  * 

See,  also,  Taylor  v.  Taylor,  11  Or.  303  (8  Pac.  354) ; 
Adams  v.  Adams,  12  Or.  176  (6  Pac.  677) ;  Wheeler  v. 
Wheeler,  18  Or.  261  (24  Pac.  900)  ;.Mendelson  v.  Metir 
delson,  37  Or.  163  (61  Pac.  645) ;  Grim  v.  Grim,  66  Or. 
258  (134  Pac.  13) ;  Matlock  v.  Matlock,  72  Or.  330  (143 
Pac.  1010). 

A  study  of  the  testimony  convinces  us  that  neither 
party  comes  into  the  chancery  side  of  the  court  fortified 
by  that  rectitude  of  conduct  towards  the  other  which 
alone  will  justify  the  interposition  of  equity.  If  the 
hearing  de  novo  in  this  court  included  the  whole  case, 
it  ought  to  result  in  the  denial  of  relief  to  both  parties. 

6.  The  obstacle  preventing  that  result  is  the  fact  that 
neither  party  has  appealed  from  the  portion  of  the  de- 
cree granting  the  divorce.  That  part  must  remain 
intact.    We  have  no  authority  to  overturn  it. 

7.  As  to  the  property,  all  the  defendant  can  accom- 
plish here  is  to  maintain  the  status  established  by  the 
decree,  because  he  did  not  appeal.  The  conduct  of  the 
plaintiff  as  disclosed  by  the  testimony  disqualified  her 
from  obtaining  even  so  much  relief  as  she  did.  She 
must  be  satisfied  with  the  award  of  the  Circuit  Court. 
That  result  follows  because  the  defendant  is  not  in 
position  on  the  record  to  deprive  her  of  it.  It  is  true, 
as  declared  in  Section  511,  L.  0.  L.,  that  '*  whenever  a 
marriage  shall  be  declared  void  or  dissolved  the  party 
at  whose  prayer  such  decree  shall  be  made  shall  in  all 
cases  be  entitled  to  the  undivided  third  part  in  his  or 
her  individual  right  in  fee  of  the  whole  of  the  real  es- 
tate owned  by  the  other  at  the  time  of  such  decree." 
Although  this  is  an  inevitable  accompaniment  of  a 
proper  divorce,  yet,  like  the  decree  of  which  it  is  a  part, 
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it  depends  upon  the  principle  that  the  party  claiming  it 
must  come  faultless  into  chancery.  If  this  necessary 
foundation  for  equitable  relief  is  wanting,  the  appel- 
late court,  so  far  as  it  has  jurisdiction,  will  demolish 
the  superstructure.  But  in  this  instance,  as  the  prop- 
erty question  is  the  only  feature  presented  by  the  plain- 
tiff 's  partial  appeal,  our  decree  can  reach  only  that. 

8.  We  cannot  disturb  it  for  the  defendant,  because 
he  has  not  appealed. 

9.  We  ought  not  to  increase  the  allowance  of  real 
property  for  the  plaintiff,  because  on  the  merits  she  is 
not  entitled  to  what  she  has.  Coming  into  a  court  of 
conscience,  she  must  on  the  facts  disclosed  by  the  entire 
testimony  appear  worthy  of  the  additional  relief  she 
seeks  at  our  hands.  It  is  not  enough  for  her  merely 
to  point  to  an  erroneous  conclusion  of  law  drawn  by  the 
trial  court  whereby  the  property  involved  was  parti- 
tioned between  the  parties  instead  of  being  awarded 
to  them  as  tenants  in  common,  to  her  an  undivided  one 
third  and  the  remainder  to  the  defendant.  Thus  would 
the  equitable  essence  of  the  case  be  supplanted  by  a  ^ry 
technicality.  The  defendant  is  entitled  to  support  the 
decree  as  it  is  by  anything  to  be  found  in  the  record, 
whether  of  fact  or  of  law. 

Finally,  trying  the  case  ''anew  upon  the  transcript 
and  evidence  accompanying  it, ' '  as  required  by  Section 
556,  L.  0.  L.,  so  far  as  we  may  on  an  appeal  from  part 
of  the  decree,  we  are  compelled  to  the  conclusion  that 
the  parties  are  in  pari  delicto.  Consequently,  we  must 
leave  them  where  we  found  them,  giving  to  neither  any 
additional  advantage  over  the  other. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmbd. 

MoBbide,  C.  J.,  and  Benson,  J.,  concur, 

Habkis,  J.,  concurs  in  the  result. 

94  Or.  — iO 
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CROW  V.  ABRAHAM. 

(186  Pa«.  426.) 

Jndgmef&t — Attorney  Estopped   by  Jndgmeot  Against  CUent  ae  te 
Land  In  Which  Attorney  had  Interest. 

1.  Where,  with  a  view  of  bringing  suit  to  quiet  title  to  lend,  one 
claiming  ownership  deeded  a  one-third  interest  to  hie  attorney  as  a 
contingent  fee  and  the  attorney  as  Buch  brought  suit  in  wh|ch  his 
client  aeked  for  a  decree  that  he  was  tTwner  of  all  the  land,  and  a 
decree  was  rendered  against  his  client  and  in  favor  of  the  def endent, 
in  a  subsequent  action  by  the  defendant  for  the  value  of  the  use 
and  occupation  of  the  same,  the  attorney  cannot  set  up  his  deed 
es  a  defense,  as  the  legal  effect  would  be  to  litigate  the  identical 
question  passed  on  in  a  prior  suit. 

From  Douglas :  Gbobge  F.  Skipwobth,  Judge. 
Department  2. 

On  February  26,  1883,  H.  G.  Crow  executed  a  war- 
ranty deed  to  E.  J.  Crow  for  about  one  thousand  acres 
of  land  in  Douglas  County,  Oregon,  which  is  the  real 
subject  matter  of  this  litigation. 

Thereafter  the  firm  of  Marks  &  Company,  as  credi- 
tors of  H.  G.  Crow,  brought  suit  in  the  Circuit  Court 
of  that  county  to  set  aside  this  conveyance  upon  the 
ground  that  it  was  a  fraud  upon  them  as  creditors  of 
H.  G.  Crow. 

This  terminated  in  a  final  decree,  rendered  by  this 
court  in  Marks  <&  Co.  v.  Crow  et  dl.y  14  Or.  382  (13  Pac 
55),  in  which  the  deed  was  set  aside  for  fhat  reason  and 
the  property  was  subjected  to  a  sale  upon  the  claim  of 
Marks  &  Company,  and  was  thereafter  sold  to  E.  J, 
Crow  to  whom  a  sheriff's  deed  was  duly  executed,  Sep- 
tember 8,  1887,  and  in  whom  the  legal  title  has  been 
vested  ever  since. 

Claiming,  notwithstanding  such  sale  and  sheriff's' 
deed,  that  E.  J.  Crow  continued  to  hold  the  legal  title 
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to  the  property  in  trust  for  the  use  and  benefit  of  him, 
H.  G.  Grow  entered  into  negotiations  with  the  defend- 
ant, Albert  Abraham,  an  attorney,  with  a  view  of  bring- 
ing a  suit  against  E.  J.  Crow  for  a  decree  that  he  held 
the  legal  title  to  the  property  in  trust  for  H.  Gt.  Crow 
and  for  an  accounting  of  the  rents  and  profits. 

As  a  result,  on  September  23,  1906,  H.  G.  Crow  ex- 
ecuted to  the  defendant,  Albert  Abraham,  his  certain 
deed,  combined  with  a  power  of  attorney,  to  an  undi- 
vided one  third  of  his  interest  in  the  lands  in  question, 
and  concurrent  therewith,  on  the  same  date  and  as  a 
part  thereof,  H.  G.  Crow  and  Albert  Abraham  entered 
into  another  written  agreement,  from  which  it  appears : 

^  **That  whereas  the  said  party  of  the  second  part'de- 
sires  to  commence  suit  against  bne  E.  J.  Crow  for  an 
accounting  and  to  compel  a  reconveyance  and  quieting 
of  title  as  to  certain  lands  mentioned  in  a  certain  trust 
deed  and  power  of  attorney  executed  by  and  between 
the  parties  hereto  of  even  date  herewith,  and  the  said 
party  of  the  second  part  is  without  means  ta  secure 
witnesses  and  provide  for  the  expenses  of  the  said  suit 
and  for  said  purpose  and  for  the  purpose  of  paying  at- 
torney fees  has  transferred  in  trust  to  the  said  parly 
of  the  firgit  part  an  undivided  one-third  (%)  interest  in 
the  said  property  described  therein  to  be  dealt  with 
as  the  said  Albert  Abraham  shall  see  fit  and  to  retain 
to  the  said  Albert  Abraham  as  he  may  see  fit  to  dis- 
burse the  proceeds  therefrom  for  the  said  expenses  of 
said  suit  and  attorneys  fees,  and  as  to  the  said  j^ower 
of  attorney  for  the  convenience  of  the  said  parties  to 
make  any  transfer  which  it  may  be  advantageous  to  the 
said  parties  should  the  party  of  the  second  part  herein 
desire  to  sell  his  remaining  two-thirds  (%)  interest  in 
said  property; 

* '  Now  therefore  it  is  agreed  and  understood  by  and 
between  the  parties  hereto  that  the  said  Albert  Abra- 
ham is  employed  as  attorney  for  the  said  party  of  the 
second  part  to  commence  and  prosecute  the  said  suit 
and  to  recover  the  said  lands  from  the  said  E.  J.  Crow 


628  Cbow  t;.  Abraham,  [94  Or. 

and  to  enforce  an  aoconnting  from  him  the  said  £.  J. 
Crow  as  aforesaid  whether  the  same  may  be  done  by 
snit  or  without  suit  and  to  use  his  best  endeavors  to 
that  end  and  to  settle  and  compromise  any  and  all  mat- 
ters between  the  said  H.  Q.  Crow  and  E.  J.  Crow  as  in 
the  best  judgment  of  the  said  Albert  Abraham  shall  see 
fit  and  proper;  and  to  sell,  employ  or  retain  the  said 
one-third  interest  in  said  property  above  described  and 
the  proceeds  arising  therefrom  to  pay  for  his  services 
and  the  expenses  of  the  said  suit.  And  it  is  further 
agreed  and  understood  that  in  addition  to  the  said  in- 
terest in  said  land  so  conveyed  in  trust  the  said  Albert 
Abraham  shall  have  and  retain  one-third  of  any 
moneys  recovered  in  said  accounting  recovered  by  suit 
or  otherwise/' 

"And  it  is  agreed  that  the  said  Albert  Abraham 
shall  use  his  best  endeavors  and  employ  his  best  skill 
and  talents  as  such  attorney  in  said  matter  and  hereby 
accepts  the  said  employment  on  said  terms  and  agrees 
to  prosecute  the  same  to  final  determination. 

"And  it  is  agreed  and  understood  that  Hie  said  H.  G. 
Crow  shall  remain  in  possession  and  enjoy  the  rents 
and  profits  from  all  of  the  said  lands  until  the  1st  day 
of  October  1910. 

"It  is  agreed  and  understood  by  and  between  the 
parties  hereto  that  the  said  party  of  the  first  part  shall 
not  sell  the  two-thirds  of  the  said  property  which  be- 
longs to  the  said  party  of  the  second  part  unless  he 
shall  first  have  the  consent  of  the  said  party  of  the  sec- 
ond part,  but  shall  only  act  as  the  agent  of  the  said 
party  of  the  second  part  under  express  authority  which 
is  agreeable  to  the  said  party  of  the  second  part" 

After  the  execution  of  and  pursuant  to  those  written 
instruments,  H.  G.  Crow  commenced  a  suit  against 
E.  J.  Crow  to  have  him  declared  trustee  of  the  title  for 
H.  G.  Crow  and  for  an  accounting,  in  which  Mr.  Abra- 
ham appeared  as  one  of  his  attorneys. 

That  suit  resulted  in  a  decree  in  the  lower  court  in 
favor  of  the  plaintiff,  as  prayed  for  in  his  complaint, 
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from  which  an  appeal  was  taken  to  this  court  and  the 
lower  court  was  reversed,  in  an  exhaustive  opinion 
written  by  Mr.  Justice  Bamsey,  Crow  v.  Crow,  70  Or. 
534  (139  Pac.  854),  on  March  24, 1914,  and  a  rehearing 
was  denied  on  June  2,  1914,  in  which  it  was  held  and 
decreed  that  the^  defendant,  E.  J.  Crow,  or  his  succes- 
sors were  the  owners  of  the  property  in  dispute  and 
that  the  plaintiff,  H.  G.  Crow,  did  not  own  any  of  the 
property  in  dispute  and  was  not  entitled  to  an  account- 
ing. 

The  inatalnt  action  was  commenced  by  the  plaintiff, 
E.  J.  Crow,  to  recover  from  the  defendants  for  the 
value  of  the  use  and  occupation  of  the  lands  which  were 
in  controversy  in  the  suit  and  which  have  been  in  pos- 
session of  the  defendants  since  the  decree  was  ren- 
dered. 

After  a  trial  in  the  lower  court  judgment  was  ren- 
dered in  favor  of  the  plaintiff  against  the  defendant 
Abraham,  as  trustee,  for  $566.67,  the  rental  value  for 
an  undivided  two-thirds  interest  in  the  land,  and 
against  him  personally  for  $283.33,  the  rental  value  of 
an  undivided  one-third,  interest.  On  appeal  to  this 
court  the  judgment  against  Abraham,  as  executor,  was 
affirmed,  and  the  judgment  against  him  personally  for 
$283.33  was  reversed  upon  the  ground  that  **an  error 
was  conamitted  in  excluding  the  defense  of  adverse  pos- 
session to  an  undivided  one  third  of  the  real  property, 
interposed  by  the  defendant  on  his  own  behalf,*'  and 
the  case  was  remanded  to  the  lower  court  for  a  retrial 
as  to  the  defendant  Abraham  personally,  concerning 
the  rental  for  the  one-third  interest  which  he  person- 
ally claimed  in  the  land. 

At  the  retrial  there  was  an  agreement  as  to  the 
amount  of  the  rental  value  of  the  interest  which  he 
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claimed  and  after  the  testimony  was  all  taken  and  on 
motion  of  the  plaintiff  the  conrt  directed'  the  jury  to  re- 
turn a  verdict  against  the  defendant,  Abraham  per- 
sonally, for  that  amount  and  upon  which  judgment 
was  entered,  and  from  which  he  appeals,  assigning 
numerous  errors  in  the  admission  and  rejection  of  evi- 
dence and  the  sustaining  of  the  motion.      Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Albert  Abraham,  Mr.  J.  0.  Watson  and  Mr.  CaH 
E.  Wimberly,  with  an  oral  argument  by  Mr.  Abraham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

JOHNS,  J. — To  defeat  the  action  against  him  the  de- 
fendant, Abraham,  claims  title  to  an  undivided  one-half 
interest  in  the  real  property  under  his  deed  which  was 
executed  September  23, 1908,  concurrent  with  the  writ- 
ten instrument,  above  quoted,  which  was  prior  to  the 
suit  of  E.  G.  Crow  v.  E.  J.  Crow,  from  which  it  ap- 
pears that  Mr.  Abraham  was  employed  to  prosecute 
that  suit  and  that  for  his  services  he  should  receive  an 
undivided  one-third  interest  in  the  lands. 

With  that  as  a  basis  he  entered  into  another  agree- 
ment with  other  parties,  whose  names  are  not  disclosed 
by  the  record,  by  which  they  were  to  furnish  the  neces- 
sary moneys  for  costs  and  expenses,  in  consideration 
of  which  they  were  to  receive  one  half  of  Abraham's 
one  third  or  an  undivided  one  sixth.  It  was  i^othing 
more  nor  less  than  an  agreed  contingent  fee.  There 
way  no  actual  money  paid.  Abraham,  as  attorney  for 
the  plaintiff,  had  personal  knowledge  of  all  the  sur- 
rounding facts  and  circumstances  and  was  not  an  inno- 
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cent  purchaser  for  value.    Taking  and  accepting  his 

deed  under  these  conditions,  he  could  only  acquire  an 

undivided  one-third  interest  in  the  title  of  H.  G.  Crow 

as  it  then  existed,  in  H.  G.  Crow,  and  if  Crow  did  not 

own  the  lands  Abraham  would  not  acquire  any  title 

by  his  deed.    In  the  suit  which  H.  G.  Crow  brought,  in 

which  Mr.  Abraham  was  one  of  his  attorneys,  it  was 

finally  decreed  that  E.  J.  Crow  was  the  owner  of  the 

lands  and  that  H.  G.  Crow  did  not  have  any  interest 

therein  and  was  not  entitled  to  an  accounting.    Under 

the  facts  disclosed  in  the  record  Mr.  Abraham  could 

not  take  or  acquire  any  better,  other,  or  different  title 

than  his  grantor  had  at  the  time  of  its  execution. 

Again,  while  it  is  true  that  H.  G.  Crow  did  remain  in 
possession  of  the  lands  after  the  final  decree  in  the  suit 
was  rendered,  no  testimony  was  produced  or  offered 
which  shows  or  tends  to  show  that  such  possession  was 
adverse  or  hostile  to  E.  J.  Crow  who  held  the  record 
title. 

The  facts  are  peculiar.  When  the  deed  from  H.  G. 
Crow  to  Abraham  is  construed^  with  the  concurrent 
written  agreement  between  them  and  the  collateral 
facts,  the  whole  transaction  is  an  agreement  for  a  con- 
tingent fee  which  Abraham  was  to  receive  in  the  event 
that  H.  G.  Crow  won  his  lawsuit  against  E,  J.  Crow 
and  H.  G.  Crow  lost  his  case  and  the  court  rendered  a 
decree  that  E.  J.  Crow  was  the  owner  of  the  lands. 
Growing  out  of  the  fact  that  H.  G.  Crow  remained  in 
actual  possession  of  the  lands  after  the  decree  was  ren- 
dered and  that  he  should  pay  for  the  value  of  the  use 
and  occupation  of  same,  plaintiff  commenced  this  in- 
stant case  and  now  has  a  final  judgment  against  the 
estate  of  H.  G.  Crow  for  two  thirds  of  the  rental  value 
of  the  latnds,  and  Abraham  personally  seeks  to  defeat 
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judgment  against  him  for  the  other  third  for  the  rea- . 
son  that  through  his  deed  from  H.  G.  Crow  he  then  be- 
came and  is  now  the  owner  of  an  undivided  one-third 
interest  in  the  lands. 

However  after  that  deed  for  the  one-third  interest 
was  executed  he  brought  suit,  as  attorney  for  H.  6. 
Crow  as  plaintiff,  against  E.  J.  Crow  to  recover  com- 
plete title  to  all  of  the  land.  In  other  words,  having 
his  own  deed  to  the  undivided  one  third  of  the  land, 
Mr.  Abraham  brought  a  suit  for  his  client,  from  whom 
he  had  obtained  his  title,  in  which  his  client  asked  for 
a  decree  that  he  was  owner  of  all  of  the  land  and  in 
which  the  title  to  all  of  the  land  was  litigated  and  a 
decree  was  rendered  against  his  client,  H.  G.  Crow, 
and  in  favor  of  E.  J.  Crow.  In  legal  effect  the  defend- 
ant, Abraham  now  seeks  to  litigate  the  identical  ques- 
tion again  as  to  his  one->third  interest. 

If  the  agreement  between  H.  G.  Crow  and  Abraham 
were  for  a  contingent  fee  in  a  personal  injury  case  in 
which  only  a  money  judgment  could  be  rendered  and 
his  client  failed  to  obtain  any  judgment,  it  would  then 
not  be  contended  that  his  attorney  would  be  entitled  to 
have  or  receive  the  full  or  any  amount  of  his  contingent 
fee.  In  legal  effect  Mr.  Abraham,  by  his  defense  is 
now  claiming  the  full  amount  of  his  contingent  fee  evi- 
denced by  the  deed  from  his  client  for  an  undivided  one 
third  in  the  land.  He  lost  the  case  for  his  client  which 
he  took  on  a  contingent  fee  and  for  which  he  received 
his  deed ;  and  the  plaintiff  now  has  a  judgment  against 
his  client  for  the  rental  value  of  the  two-thirds  interest 
in  the  land  which  he  claimed  to  own,  and  in  the  same 
action  in  which  that  judgment  was  rendered  Mr.  Abra- 
ham now  seeks  to  defend,  under  the  deed  which  he  re- 
ceived from  his  client  before  the  suit  was  brought  to 
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recover  the  property  for  his  client  and  which  deed  vas 
executed  for  the  purpose  of  bringing  that  identical  suit 
The  judgment  is  afiBrmed. 

Affibmed.    Beheabinq  Denied. 

MgBbidb^  C.  J.|  and  Bean  and  Bennett^  J  J.,  concur. 


( 

Argued  on  demarrer  to  petitian  for  altematiTe  writ  December  18, 
\^\^^  demarrer  gufltained  January  13,  1920. 

STATE  EX  Eel.  v.  OLCOTT,  Seobetaby  of  State. 

(1*7  Pfec.  ?86.) 

States  —  Antomatie   Succeoidon  to  Ooy^mondiip  on  Death   During 
TernL 

1.  Under  Article  V,  Section  8,  of  the  Oonstitution,  in  eciBe  of 
death  of  the  governor  during  his  term  of  o£&ce,  the  Becretarj  of 
fltate  becomes  governor  to  serve  for  the  unexpired  term  of  four 
years  provided  by  Sections  1  and  7  and  Section  8  providing  a  line 
of  automatic  succession  from  governor  to  secretary  of  state  and  to 
president  of  the  senate,  having  been  adopted  to  prevent  a  vacancy 
in  the  of&ce  of  governor. 

[As  to  the  existence  and  effect  of  vacancy  in  office  of  governor, 
see  note  in  Ann.  Oas.  1915A,  577.] 

Oomts— Bole  of  Stare  Dedsia  AppUee  With  Pecnllar  Foreo  to  De-. 
dflloiia  on  OonatitutiODal  Queationa. 

2.  The  rule  of  siaire  decisis  applies  with  peculiar  force  to  the  de- 
cision of  courts  on  question  of  constitutional  law,  and  a  particular 
construction  of  a  constitutional  provision  having  been  adopted,  it 
will  be  recognized  and  enforced  subsequently. 

[As  to  limitationfl  on  the  doctrine  of  stare  decisis,  aee  notes  in 
27  Am.  Dec.  62S;  73  Am.  St.  Bep.  98.] 

Original  proceeding  in  mcmdamw. 

In  Banc 

This  is  an  original  petition  for  a  writ  of  mandamus, 
in  which  the  relator  alleges  that  he  is  a  natural  horn 
citizen  of  the  United  States,  over  twenty-one  years  of 
age,  has  been  district  attorney  and  a  resident  of  Jack- 
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son  County  for  more  than  one  year  last  past  and  is  now 
a  resident  and  legal  voter  therein  for  all  state  and 
county  oflBces;  that  the  defendant  is  the  duly  elected, 
qualified  and  acting  secretary  of  state ;  that  on  Novem- 
ber 5,  1918,  James  Withycombe  was  duly  elected  gov- 
ernor of  the  State  of  Oregon  and  duly  qualified  for 
that  office  on  Jaiiuary  14, 1919 ;  that  the  defendant  was 
elected  secretary  of  state  on  November  7,  1916,  and 
duly  qualified  on  December  26,  1916 ;  that  on  Mar/ch  3, 
1919,  James  Withycombe,  the  duly  elected  and  qualified 
governor,  died;  that  the  office  of  governor  and  the 
duties  thereof  then  devolved  upon  the  secretary  of 
state;  and  that  on  March  7,  1919,  the  defendant  took 
the  oath  of  office  and  assumed  the  duties  of  governor. 
The  relator  contends  that  the  defendant  should  hold 
the  office  only  until  the  first  Monday  in  Janttary,  1921, 
and  not  for  the  unexpired  term  of  the  late  Governor 
Withycombe ;  that  under  the  laws  and  Constitution  of 
the  State  of  Oregon  the  office  of  governor  will  become 
vacant  on  the  first  Monday  in  January,  1921 ;  that  the 
said  office  should  be  filled  at  the  general  election  to  be 
held  November  2,  1920,  by  the  legal  voters ;  that  it  is 
a  duty  especially  enjoined  upon  the  defendant  to  pre- 
pare and  furnish  to  each  county  clerk  a  statement 
showing  the  several  state  offices  for  which  candidates 
are  to  be  chosen  in  the  respective  counties  at  the  pri- 
mary nominating  election  to  be  held  May  21, 1920 ;  and 
that  the  defendant  has  neglected  and  refused  to  per- 
form the  said  duty  in  this,  that  he  has  failed  to  name 
in  such  statement  the  office  of  governor  of  the  State  of 
Oregon,  for  which  nomination  should  be  made  at  the 
coming  primaries.    The  petitioner  demands  that  the 
statements  sent  to  the  county  clerks  of  the  various 
counties  of  the  state  be  corrected  by  nftming  therein 
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the  office  of  governor  of  the  State  of  Oregon,  charging 
that  the  defendant  has  refused  to  make  such  correc- 
tion. He  prays  for  an  alternative  writ  of  mandamtts 
directed  to  the  defendant,  compelling  him  to  correct 
said  statements  and  include  therein  the  office  of  gov- 
ernor, or  show  cause  why  he  should  not  do  so.  A  cer- 
tified copy  of  the  notice  sent  to  the  county  clerk  of 
Jackson  County  with  such  omission  is  attached  to  and 
made  a  part  of  the  i)etition. 

The  attorney  general  appeared  for  the  defendant, 
filing  a  general  demurrer  allegiQg  that  the  petition 
"does  not  state ^acts  sufficient  to  constitute  a  cause  of 
action."  !Wbit  Denied.    Dbmtjbhbb  Sustained. 

Mr.  G.  M.  RoheHs,  in  pro.  per.,  for  the  petition. 

Mr.  George  M.  Brown,  Attorney  General,  for  the 
demurrer. 

JOHNS,  J. — t  In  legal  effect,  the  question  now  be- 
fore us  is  the  one  which  was  sought  to  be  presented  in 
the  case  of  Olcott  v.  Hoff,  92  Or.  462  (181  Pac.  466), 
but  was  not  then  decided,  because  some  members  of 
this  court  did  not  think  the  question  was  legally  before 
it  and  for  such  reason  no  four  members  could  then 
agree  upon  an  opinion.  The  controversy  now  has  to 
do  with  whether  Mr.  Olcott  ceases  to  be  governor  when 
his  term  of  office  as  secretary  of  state  expires,  or 
whether  he  shall  continue  to  hold  that  office  for  the  re- 
mainder of  the  unexpired  term  of  the  late  Governor 
Withycombe.  The  vital  question  to  be  determined  is : 
What  was  legally  decided  in  the  casef  of  Chadmck  v. 
Earhart,  11  Or.  389  (4  Pac  1180),  and  how  far  is  that 
decision  binding  upon  this  courtT 
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It  was  the  intention  of  the  framers  of  the  original 
Gonstitntion  that  all  of  the  adnainistrative  officers  of 
the  state  should  be  elected  for  the  period  of  four  years 
and  at  the  same  election.  Section  1  of  Article  V  of  the 
Gonstitntion  provides: 

'^The  diief  executive  power  of  the  state  shaU  be 
vested  in  a  governor,  who  shall  hold  his  office  for  the 
term  of  four  years ;  and  no  person  shall  be  eligible  to 
such  office  more  than  eight  in  any  period  of  twelve 
years." 

And  Section  7  is  as  follows : 

**The  official  term  of  the  governor  shall  be  four 
years;  and  shall  commence  at  snch  times  as  may  be 
prescribed  by  this  Gonstitution,  or  prescribed  by  law/' 

Section  16  of  that  article  says : 

'*  When  during  a  recess  of  the  legislative  assembly  a 
vacanc^^  shall  happen  in  any  office,  the  appointment  to 
which  is  vested  in  the  legislative  assembly,  or  when  at 
any  time  a  vacancy  shall  have  occurred  in  any  other 
state  office,  or  in  the  office  of  judge  of  any  court,  the 
governor  shall  fill  such  vacancy  by  appointment,  which 
shall  expire  when  a  successor  shall  have  been  elected 
and  qualified/' 

In  our  first  Gode,  compiled  by  Hon.  M.  P.  Dbadt, 
Section  16  is  annotated  by  him  to  read : 
*' Governor  to  fill  vacancies  by  appointment.'' 

That  construction  has  been  followed,  and  all  appoint- 
ments to  state  offices  have  been  made  by  the  governor, 
who  alone  is  vested  with  that  authority ;  but  there  is  no 
provision  for  the  appointment  of  a  governor  and  there 
has  never  been  a  vacancy  in  that  office.  To  prevent 
that  and  to  provide  a  line  of  succession,  Section  8  of 
Article  V  of  the  Constitution  was  adopted,  reading 
thus; 


t    " 


Jan.  1920.]  State  v.  Oixjott.  637 

*  *  In  case  of  the  removal  of  th^  governor  from  office, 
or  of  his  death,  resignation,  or  inability  to  discharge 
the  duties  of  the  oflSce,  the  same  shall  devolve  on  the 
secretary  of  state;  and  in  case  of  the  removal  from 
oflSce,  death,  resignation,  or  inability,  both  of  the  gov- 
ernor and  secretary  of  state,  the  president  of  the  sen- 
ate shall  act  as  governor,  until  the  disability  be  re- 
moved, or  a  governor  be  elected. '  * 

Although  it  is  true,  as  Mr.  Justice  Habbis  has 
pointed  out  in  his  opinion  in  Olcott  v.  Hoff,  that  in 
annotating  this  section  Judge  Dbady  used  the  words, 
** Acting  governor  in  case  of  vacancy  or  disability,''  it 
is  also  true  that  ia  the  later  Code  compiled  by  Deady 
and  Lane  the  same  section  was  annotated  to  read^  ^^In 
case  of  vacancy  or  disability." 

The  decision  in  Chadwick  v.  Earhart  was  rendered 
by  a  unanimous  court  in  October,  1884.  Hill's  Code 
was  annotated  and  published  in  1892,  and  in  annotating 
Section  8  of  Article  V  of  the  Constitution  Mr.  Hill  said : 

*  I  Secretary  as  governor. — The  secretary  of  state  en- 
tering upon  the  duties  of  governor,  upon  the  gov- 
ernor 's  resignation,  may  continue  to  perform  the  func- 
tions of  governor  for  the  remainder  of  the  governor's 
term  of  office,  though  he  cease  in  the  meantime  to  be 
secretary  of  state:  GKadunck  v.  Earhart,  11  Or.  389 
(4Pac.ll80)." 

Bellinger  &  Cotton's  Code  was  published  in  1902  and 
the  compilers  then  made  the  following  annotation  to 
the  section  mentioned,  citing  Chadwick  v.  Earhart : 

''The  secretary  of  state  entering  upon  the  duties  of 
governor,  upon  the  governor's  resignation,  may  con- 
tinue to  perform  the  functions  of  governor  for  the  re- 
mainder of  the  governor's  term  of  office  though  he 
ceases  in  the  meantime  to  be  secretary  of  state. ' ' 

Lord 's  Oregon  Laws  were  published  in  1910  and  the 
following  annotation  therein  is  jnade  to  that  section : 
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**  Under  this  provision,  when  the  governor  resigns, 
the  duties  of  the  governor's  office  devolve  ni>on  the  sec- 
retary of  state,  who  continues  to  perform  them  for  the 
remainder  of  the  term  of  the  outgoing  governor :  Chad- 
wich  v.  Earhart,  11  Or.  389  (4  Pac  1180).'' 

Mr.  Lord  was  one  of  the  judges  hy  whom  the  deci- 
sion in  Chadwick  v.  Earhart  was  rendered  in  1884. 

While  we  respect  Judge  Deady  for  both  his  learning 
and  ability,  any  construction  which  he  may  have  placed 
upon  Section  8  was  given  before  the  decision  in  the 
Chadwick  case  w«w  rendered.  It  must  be  conceded 
that  Judge  Bellinger  and  W.  W.  Cotton  were  men  of 
equal  learning  and  ability,  and  their  annotation  was 
made  after  that  case  was  decided.  The  same  is  true 
as  to  W.  Lair  Hill,  who  was  recognized  as  one  of  the 
ablest  lawyers  in  Oregon.  The  decision  in  the  Chad- 
wick case  was  rendered  by  a  unanimous  court  then  con- 
sisting of  Chief  Justice  Waldo,  E.  B.  Watson  and 
W.  P.  LoBD,  and  it  is  significant  that  in  oompiling  his 
own  Code,  under  Section  8  of  Article  V,  Mr.  Lord 
made  the  annotation  above  quoted. 

We  have  no  record  of  the  oral  arguments,  but  as 
pointed  out  in  our  opinion  in  Olcott  v.  Hoff,  two  ques- 
tions were  raised  in  the  respective  briefs  filed  in  the 
Chadwick  case.  Mr.  Earhart,  then  secretary  of  state, 
contended  first  that  Mr.  Chadwick  was  not  entitled  to 
the  salaries  of  both  governor  and  secretary  of  state, 
after  he  had  become  governor  by  the  resignation  of 
that  office  by  Mr.  Grover,  but  to  that  of  secretary  of 
state  only ;  and  second,  that  he  was  not  entitled  to  the 
salary  of  the  governor's  office  after  he  ceased  to  be  sec- 
retary of  state.  Mr.  Chadwick  claimed  that  he  was 
entitled  to  the  salaries  of  both  offices  during  the  time 
he  was  secretary  of  state  and  governor,  and  to  the 
salary  of  governor  for  the  two  days  that  he  held  that 
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office  after  he  ceased  to  be  secretary  of  state.  Both 
of  Mr.  Chadwick's  contentions  were  sustained  by  the 
nnanimous  decision  of  the  court  On  the  second  point, 
the  right  to  the  salary  of  governor  after  he  ceased  to 
be  secretary  of  state,  the  court  held : 

**This  question  •  •  must  also  be  ansTvered  in  favor 
of  the  appellant  and  judgment  be  entered  accordingly.  *  * 

By  reason  of  that  decision  Mr.  Chadwick  was  paid 
the  salary  for  the  two' days  that  he  held  the  office  of 
governor  after  ceasing  to  be  secretary  of  state.  The 
cause  of  action  was  for  a  lump  sum  of  money  which  in- 
cluded both  claims  and  for  the  reasons  stated  in  the 
opinion  each  of  his  claims  was  allowed.  The  conclu- 
sion is  inevitable  that  the  second  daim  could  be  allowed 
only  upon  the  theory  that  Mr.  Chadwick  continued  to 
be  governor  in  fact  after  he  ceased  to  be  secretary  of 
state. 

It  is  significant  ^at  since  the  rendition  of  that  opin- 
ion, without  an  exception  the  annotators  of  the  Code, 
W.  Lair  Hill,  C.  B.  Bellinger,  W.  W.  Cotton  and  W.  P. 
Lord,  all  men  of  the  highest  type  in  their  profession, 
have  construed  the  decision  to  mean  that  now,  under 
the  existing  facts,  Mr.  Olcott  should  hold  the  office  of 
governor  for  the  remainder  of  the  late  Governor 
Withycombe's  unexpired  term.  Such  annotations  will 
be  found  under  Section  8  of  Article  V  of  the  Constitu- 
tion in  every  Code  compiled  and  published  since  the 
rendition  of  that  decision,  which  for  thirty-five  years 
has  never  been  questioned. 

Three  different  efforts  have  been  made  to  change 
Section  8  of  Article  V  of  the  organic  law  of  the  state : 
The  first  on  November  5, 1912;  the  second  on  Novem- 
ber 3, 1914,  and  the  last  at  the  special  election  of  June 
3, 1919.   .  On  the  last  occasion  a  committee  composed  of 
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Gus  C.  Moser,  state  senator,  and  Chris  Schnbel  and 
William  O.  Hare,  representatives,  presented  an  argn* 
ment  in  the  voters '  pamphlet  in  favor  of  the  proposed 
amendment,  saying: 

* '  The  duties  of  the  office  of  governor  will  continue  to 
be  performed  by  Governor  Oleott  for  the  remainder  of 
the  term  of  office  for  which  the  late  Governor  Withy- 
combe  was  elected.'' 

To  this  might  be  added  that  Arizona,  Utah  and 
Wyoming  are  the  only  states  in  the  Union  which  have 
a  Constitution  providing  that  in  the  event  of  the  gov- 
ernor's death  the  secretary  of  state  succeeds  to  his 
office  or  performs  the  duties  thereof.  Yet  every  at- 
tempt to  change  that  section  of  the  Constitution  has 
been  defeated  by  the  vote  of  the  people.  • 

It  is  vigorously  contended  that  the  'pe6ple  should 
have  an  opportunity  of  choosing  their  own  governor. 
They  have  had  and  exercised  that  right  under  the  terms 
and  provisions  of  the  Constitution  which  three  times 
they  have  refused  to  amend.  Section  8  expressly  pro- 
vides that  "in  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  •  •  the  same  shall  devolve  upon 
the  secretary  of  state."  Every  voter  who  cast  his 
ballot  for  Mr.  Oleott  for  the  office  of  secretary  of  state 
legally  knew  that  under  the  terms  of  the  Constitution, 
upon  the  death  of  Governor  Withycombe,  Mr.  Oleott 
would  become  governor.  Further,  there  is  no  provi- 
sion in  either  statutes  or  Constitution  for  an  election 
to  fill  an  unexpired  term  of  the  office  of  governor. 
Such  a  proceeding  would  have  to  be  read  into  the  Con- 
stitution, would  be  based  upon  implied  construction 
only,  and  would  overrule  the  precedent  of  Chadwick 
V.  Earhart. 

Should  the  attorney  general,  for  example,  die,  there 
would  then  be  a  vacancy  in  that  office  which  could  be 
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filled  by  appointment  by  the  governor,  under  Section 
16  of  Article  V  of  the  Constitution.  But  when  the 
governor  dies,  his  o^ice,  under  Section  8  of  the  same 
article,  '*  shall  devolve  upon  the  secretary  of  state. '* 
That  is  to  say,  this  section  provides  a  line  of  succession 
to  the  office  of  governor ;  and  upon  the  death  of  the  in- 
cumbent the  secretary  of  state  automatically  becomes 
governor.  Upon  the  death  of  the  secretary  of  state 
while  in  the  office  of  governor  the  president  of  the  sen- 
ate becomes  acting  governor.  There  is  a  marked  dis- 
tinction between  the  meaning,  force  and  effect  of  Sec- 
tion 16  and  Section  8  of  Article  V.  Under  Section  16 
a  vacancy  occurs,  which  the  governor  may  fill  by  ap- 
pointment. While  the  line  of  succession  remains  un- 
broken, as  we  construe  Section  8,  there  is  no  such 
oocurrenoe  as  a  vacancy  in  the  office  of  governor ;  and 
Sections  1  and  7  of  Article  V  expressly  provide  that 
the  term  of  the  governor  shall  be  four  years.  There 
is  no  provision  by  which  anyone  is  authorized  to  ap- 
point a  governor.  Section  8  provides  a  line  of  auto- 
matic succession ;  it  was  adopted  to  prevent  a  vacancy 
in  the  office  of  governor.  Therein  lies  the  distinction 
between  the  instant  controversy  and  the  cases  of  State 
ex  rel.  v.  JoTms,  3  Or.  533,  and  State  ex  rel.  v.  Ware, 
13  Or.  380  (10  Pac.  888). 

Under  our  Constitution  the  governor  is  the  chief 
executive  officer  of  the  state,  in  whom  only  the  power 
of  appointment  is  vested,  and  in  the  very  nature  of 
things  a  vacancy  in  that  office  would  destroy  the  whole 
plan  of  the  state  government.  A  governor  was  elected 
in  November,  1918,  and  qualified  in  January,  1919,  and 
one  has  been  elected  and  qualified  every  four  preceding 
years  since  the  adoption  of  the  Constitution.  Under 
Sections  1  and  7  of  Article  V  of  the  organic  law  the 
term  for  which  a  governor  is  elected  is  absolutely  fixed 
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at  four  years  and  there  is  no  provision  in  either  the 
statutes  or  Constitution  !for  the  election  of  a  governor 
for  any  portion  of  an  unexpired  term.  Hence,  under 
the  terms  of  those  sections,  if  a  governor  shonld  be 
elected  at  the  next  general  election,  he  would  hold  oflBce 
not  only  for  the  remainder  of  the  unexpired  term  of 
the  late  Governor  Withycombe,  but  for  a  full  four  year 
period  from  January,  1921,  to  January,  1925.  That 
would  disarrange  and  destroy  the  whole  plan  of  the 
framers  of  the  Constitution. 

2.  The  rule  of  stare  decisis  is  well  stated  by  Mr.  Jus- 
tice Burnett  in  dissenting  opinion  in  Kalich  v.  Knapp, 
73  Or.  587  (145  Pac.  27,  Ann.  Cas,  1916E.,  1051),  thus: 

*' Another  doctrine  equally  well  settled  is  that  of 
stare  decisis,  to  the  effect  that,  when  a  decision  has 
once  been  rendered,  it  amounts  to  an  authoritative  con- 
struction of  the  law,  and  should  not  be  disregarded  or 
overturned,  except  for  very  cogent  reasons  showing 
beyond  question  that  on  principle  it  was  wrongly  de- 
cided. The  principle  is  that  laws  are  largely  conven- 
tional rules  of  action,  and  it  is  more  important  that  the 
rule  be  settled  as  a  guiding  precept  to  the  public  than 
that  by  the  action  of  the  courts  the  law  should  be  made 
to  fluctuate  like  the  tides ' ' ;  citing  authorities. 

And  it  applies  with  peculiar  force  to  the  decisions  of 
courts  on  questions  of  constitutional  law.  The  same 
doctrine  is  announced  in  In  re  City  of  Seattle,  62  Wash. 
218  (113  Pac.  762),  where  the  Supreme  Court  of  Wash- 
ington said : 

''The  rule  of  stare  decisis  is  peculiarly  applicable  to 
the  construction  of  the  Constitution.  The  interpreta- 
tion of  that  document  should  not  be  made  dependent 
upon  every  change  in  the  personnel  of  the  court.  When 
one  of  its  clauses  has  been  construed,  that  construction 
should  not  be  set  aside  except  for  the  most  cogent  rea- 
sons.   Certainty  in  the  law  is  of  the  first  importance/' 


1 1  < 


Jan.  1920.]  State  v.  Ouxyrr.  643 

In  MiUtnomah  County  y.  SliJcer,  10  Or,  65,  66,  Mr. 
Chief  Justice  Lobd  said : 

**The  matter  here  is  the  constitutionality  of  a  stat- 
ute, and  the  rule  is  said  to  be  almost  universal  in  con- 
struing statutes  and  the  Constitution,  to  adhere  to  the 
doctrine  of  stare  decisis/' 

In  State  v.  Frear,  142  Wis.  320,  327  (125  N.  W.  961, 
964,  20  Ann.  Cas.  633),  the  Supreme  Court  of  that  state 
said: 

**  Decisions  on  constitutional  questions  that  have  long 
been  considered  the  settled  law  of  the  state  should  not 
be  lightly  set  aside,  although  this  court  as  presently 
constituted  might  reach  a  different  conclusion  if  the 
proposition  were  an  original  one.  *  * 

Black's  Constitutional  Law  (3  ed.),  page  81,  subdivi- 
sion 15,  lays  down  the  rule  thus : 

**The  principle  of  stare  decisis  applies  with  special 
force  to  the  construction  of  Constitutions,  and  an  inter- 
pretation once  deliberately  put  upon  the  provisions  of 
such  an  instrument  should  not  be  departed  from  with- 
out grave  reasons.'* 

The  authorities  are  uniform  upon  the  force  and  effect 
of  stare  dedisis  in  regard  to  a  constitutional  question. 

In  face  of  the  decision  in  Chadwick  v.  Earhart,  and 
with  knowledge  of  such  collateral  facts,  the  people  have 
always  opposed  any  amendment  to  Section  8  of  Article 
V  of  the  Constitution.  That  decision  was  upon  a  con- 
stitutional question  and  under  the  facts  it  cannot  be 
said  that  it  is  not  sustained  by  rea^fon  and  authority. 
Whatever  may  be  our  present  opinions,  it  must  now 
be  held,  under  the  principle  of  siare  decisis,  as  binding 
upon  this  court.  The  writ  is  denied  and  the  demurrer 
is  sustained.     Wbit  Denied.    Demubbeb  Sustained. 
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BENNETT,  J.  (SpeciaUy  Cancurring.)— This  cm 
is  fully  stated  in  the  opinion  of  Mr.  Justice  Johns,  to 
which  we  refer. 

The  same  questions  herein  presented  were  discussed 
at  great  length  in  Olcott  v.  Hoff,  92  Or.  462  (181  Pac 
466).  These  questions  seem  now  squarely  before  ns 
for  decision.  Every  citizen  is  interested  in  who  shall 
be  governor  of  the  state  and  in  the  enforcement  of  the 
law  by  which  the  election  of  a  governor  is  submitted 
to  the  voters,  at  the  time  contemplated  by  the  provi- 
sions of  the  Constitution  of  the  state ;  and  a  mandamus 
proceeding  may  be  maintained  in  a  case  like  this  at  the 
relation  of  such  a  citizen.  Otherwise,  the  rights  of  the 
voters  could  be  ignored  entirely,  and  the  election  of  a 
governor  postponed  from  time  to  time,  at  the  will  of 
the  secretary  of  state,  and  there  would  be  no  remedy; 
State  V.  Ware,  13  Or.  380  (10  Pac.  885). 

After  much  consideration  and  some  hesitation  I  feel 
compelled  to  concur  in  the  opinion  of  Mr.  Justice  Johks 
upon  the  ground  of  stare  decisis  only.  It  seems  to  me 
that  the  case  of  Chadwick  v.  Earhart,  ILOr.  389  (4  Pac 
1180) ,  is  directly  in  point  and  is  controlling.  If  it  were 
not  for  that  case  and  if  the  question  was  here  as  a 
matter  of  first  impression,  I  should  be  governed  by  the 
reasoning  of  Mr.  Justice  Harkis,  when  the  question 
was  under  consideration  in  Olcott  v.  Hoff,. which  seems 
to  me  to  present,  as  a  matter  of  logic,  the  stronger  con- 
siderations. 

The  reasoning  of  the  Chadwick  case  does  not  appeal 
to  me  as  being,  by  any  means,  conclusive  in  its  logic 
or  even  very  cogent.  The  court  in  that  case  seems  to 
have  concluded  that  the  relation  of  secretary  of  state 
to  the  office  of  governor  was  exactly  the  same  as  the 
relation  of  Vice-president  to  the  office  of  President  in 
the  federal  government.    There  does  not  seem  to  me 
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to  be  such  analogy.  The  President  of  the  United 
States  is  elected  to  a  four  year  term.  There  is  no  pro- 
vision in  the  Constitution  or  laws,  by  which  in  case  of 
death  or  resignation  his  successor  could  be  elected  at 
any  intervening  time.  It  follows  as  a  matter  of  course 
that  the  Vice-president  shall  take  his  place  in  case  of  . 
death,  and  hold  his  oflBce  for  the  full  remainder  of  the 
original  term,  because  there  are  no  means  or  provision 
by  which  a  successor  can  be  elected  at  any  intervening 
time. 

The  case  of  governor  and  secretary  of  state  under 
our  Constitution  is  different.  Here  we  have  general 
elections  every  two  years  over  the  entire  state,  when 
the  people  may  (if  the  Constitution  is  not  construed  to 
prohibit),  elect  a  governor  at  the  same  time  as  the  other 
general  officers,  and  the  members  of  the  legislative 
assembly. 

Neither  does  the  reasoning  of  the  court  in  that  case, 
by  which  it  was  concluded  that  Section  8  of  Article  V 
of  the  Oregon  Constitution,  made  the  **  office '*  of  gov- 
ernor itself  devolve  upon  the  secretary  of  state  and  en- 
title the  occupant  of  the  secretary  of  state's  office  to 
take  that  office  personally,  and  hold  it  after  he  ceases 
to  be  secretary  of  state,  seem  to  me  altogether  satis- 
factory. It  seems  to  me  a  better  construction  of  the 
Constitution  would  have  been,  that  the  duties  of  the 
office,  rather  than  the  office  itself,  devolved  upon  the 
secretary  of  state,  and  that  he  exercised  those  duties 
only  by  virtue  of  his  office  and  as  long  as  his  office  of 
secretary  of  state  continued.  And  that  the  office  of 
governor  itself  became  vacant  upon  the  death  or  resig- 
nation of  the  governor,  and  could  be  filled  at  the  next 
general  election. 

But  we  must  accept  some  things  as  settled.  Other- 
wise, there  would  be  no  end  to  controversy  and  litiga- 


646  State  v.  Oloott.  [94  Or. 


tion,  and  no  one  would  know  what  his  rights  really  are 
or  who  is  entitled  to  administer  the  laws  under  -which 
he  lives.  While  not  entirely  satisfied  with  the  reason- 
ing, I  find  myself  unahle  to  accept  the  contention  of  the 
relator,  that  the  opinion  of  the  court  in  the  Chadwic*: 
case  was  mere  dictum;  or  to  follow  the  reasoning  of 
Mr.  Justice  Harbis  by  which  that  case  is  distinguished 
from  the  case  at  bar. 

It  is  plain  there  were  two  independent  questions  pre- 
sented in  the  Chadwick  case.  First,  whether  the  duties 
of  the  office  of  governor  devolved  upon  the  secretary 
of  state  and  gave  him  the  right  to  the  salary  of  the 
office  while  he  was  such  secretary;  second,  whether  he 
continued  to  perform  the  duties  of  the  office  of  gov- 
ernor after  his  office  as  secretary  expired  and  during 
the  term  from  whi<dbi  the  outgoing  governor  had  re- 
signeii ;  and  was  he  therefore  entitled  to  the  salary  of 
governor  during  the  remainder  of  that  term. 

It  is  plain  that  what  was  said  by  the  court  in  rela- 
tion to  the  first  question  has  no  bearing  upon  this  case. 

If  we  strip  the  opinion  down  to  what  is  strictly  per- 
tinent here  it  will  be  short  and  I  think  clear  and  will 
read  as  follows : 

**Two  questions  are  submitted  in  this  case.  The 
first  and  principal  one  is,  whether,  when,  under  Sec- 
tion 8  of  Article  V  of  the  Constitution  of  Oregon,  the 
duties  of  the  office  of  governor  devolve  upon  the  secre- 
tary of  state,  he  has  a  right  to  the  salary  of  the  oflBoe. 
Second.  If  this  question  be  answered  in  the  affirm- 
ative, whether  he  shall  continue  to  perform  the  duties 
of  the  office  for  the  remainder  of  the  term  of  the  out- 
going governor,  or  shall  he  perform  those  duties  only 
so  long  as  he  shall  continue  to  be  secretary  of  state,  •  • 

**The  principle  on  which  the  second  question  is  to  be 
decided,  namely,  whether  the  appellant  shall  cease  to 
be  governor  when  he  ceases  to  be  secretary  of  state, 
seems  to  be  this :  If  an  office  be  appendant,  as  the  ex- 
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pression  is  in  1  Leon.  321,  to  another  office,  the  deter- 
mination of  the  first  office  will  determine  the  second.  •  • 

*  *  On  the  contrary,  if  the  nomination  or  appointment 
to  an  office  be  by  descriptio  personarum  of  one  who 
holds  some  office  by  the  title  of  which  he  is  described, 
and  who  on  some  contingency  is  to  enter  and  fill  an- 
other office,  the  answering  the  description  at  the  time 
the  contingency  arises  designates  him  as  the  person 
who  is  to  enter  and  fill  the  office,  and  when,  as  thus  des- 
ignated, he  enters  into  tfie  office,  he  holds  it  in  his  na- 
tural, and  not  in  his  official  capacity.  •  • 

''This  question,  therefore,  mtist  also  he  answered  in 
favor  of  the  appelkmt,  and  judgment  be  entered  ae- 
oordingly/' 

I  have  italicized  such  words  in  the  foregoing  as  seem 
to  me  to  be  particularly  pertinent.  It  seems  clear  to 
me  that  the  court  by  this  language,  intended  to  pass  in 
a  broad  way  upon  the  whole  question,  and  to  hold  that 
the  office  of  governor,  which  had  been  resigned  by  Gov- 
ernor Grover,  passed  to  Chadwick  personally,  and 
carried  with  it  all  the  attributes  of  that  office,  including 
the  right  to  hold  it  for  the  entire  remainder  of  the 
term,  which  unquestionably  belonged  to  the  previous 
outgoing  governor.  If  this  view  needs  any  further 
support  than  the  mere  language  of  the  opinion  itself 
already  quoted,  it  is  found  in  the  fact  that  the  court 
reached  this  conclusion  on  account  of  the  analogy 
which  it  assumed  to  exist  between  the  offices  of  gov- 
ernor of  the  State  of  Oregon  and  secretary  of  state  on 
the  one  hand,  and  the  office  of  President  and  Vice- 
president  of  the  United  States  ui)on  the  other ;  and  the 
court  reasoned  that  the  office  of  governor  passed  to  the 
secretary  of  state  in  the  same  way  and  for  the  same  re- 
mainder of  the  term  that  the  office  of  President  of  the 
United  States  passes  to  the  Vice-president.  Part  of 
the  opinion  reads : 
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*'The  Constitution  of  the  United  States,  providing 
for  the  contingency  of  a  vacancy  in  the  office  of  Presi- 
dent, is  nearly  the  same  with  the  provisions  of  our  state 
Constitution  providing  for  a  vacancy  in  the  office  of 
governor.  •  •  The  Vice-president  holds  the  office  of 
President  until  the  successor  to  the  deceased  President 
comes  to  assume  the  office  at  the  expiration  of  the 
term  for  which  the  deceased  President  and  the  Vice- 
President  were  elected. '  * 

We  may  douht  whether  the  supposed  analogy  was  as 
complete  and  perfect  as  the  court  assumed,  and  indeed 
as  to  whether  there  was  any  analogy  at  all,  but  we  can- 
not very  well  doubt  that  the  court  in  the  Chadwick  case 
intended  to  hold  that  the  secretary  of  state,  held  the 
office  of  governor  of  Oregon,  in  the  same  way  that  the 
Vice-president  holds  the  office  of  President  of  the 
United  States  upon  the  decease  of  the  President 
When  we  remember  further  that  the  court  held  that 
the  ** office"  devolved  upon  the  secretary  of  state,  and 
when  we  consider  that  the  term  ** office,'*  when  used 
thus  without  limitation,  has  reference  to  the  duration 
of  the  position  and  the  term  of  its  occupancy,  as  well 
as  the  duties  to  be  performed,  the  purpose  of  the  conrt 
becomes  still  plainer. 

In  People  v.  Ahearn,  196  N.  T.  221  (89  N.  E.  930,  26 
L.  R.  A.  (N.  S.)  1153),  it  is  said  in  relation  to  the  word, 
''office'^ 

**It  means  a  right  •  •  to  hold  the  place  and  per- 
form the  duty  for  the  term  and  by  the  tenure  prescribed 
by  law. ' ' 

In  Kendall  v.  Rayhovld,  13  Utah,  226  (44  Pac.  1034), 

it  is  said : 

**An  office  embraces  the  idea  of  tenure,  duration^ 
emoluments,  and  duty,  and  these  ideas  or  elements  can- 
not be  separated  and  each  considered  abstractly.  All 
taken  together  constitute  the  office." 
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To  the  same  effect,  see  Tanner  v.  Edwards,  31  Utah, 
80  (86  Pac.  765,  120  Am.  St.  Bep.  919,  10  Ann.  Gas. 
1091). 

In  State  v.  Rose,  74  Kan.  262  (86  Pac.  296,  10  Ann. 
Cas.  927,  6  L.  B.  A.  (N.  S.)  843),  it  is  said: 

**An  *  office'  is  a  trust  conferred  by  public  authority 
for  a  public  purpose  and  for  a  definite  term. ' ' 

In  Unifed  States  v.  McCrory,  91  Fed.  295  (33  C.  C.  A. 
515),  the  court  defines  the  'word  **  office  *'  as  follows : 

*'An  office  is.  a  public  station  or  employment  con- 
ferred by  the  appointment  of  governor,  the  term  em- 
bracing the  idea  of  tenure,  duration,  employment  and 
duties.*' 

To  the  «ame  effect,  «ee  Burrell's  Law  Dictionary, 
title* 'Office.'* 
In  United  States  v.  Hartwell,  6  Wall.  385  (18  L.  Ed. 

830),  the  Supreme  Court  of  the  United  States  says  of 
the  term  **office'': 

'*The  term  embraces  the  idea  of  tenure,  dtsration, 
emolument  and  duties.'' 

In  People  v.  Duane,  121  N.  Y.  375  (24  N.  E.  847),  it 
is  said  of  a  public  office  that  it  means,  among  other 
things,  the  right  **to  hold  the  place  and  perform  the 
duty  for  the  term  and  by  the  tenure  prescribed  by  law." 

It  seems  plain  to  me  that  the  court  used  the  word 
in  this  sense  in  Chadwick  v.  Earhart,  when  it  said  in 
effect  that  the  *  *  office ' '  of  governor  devolved  upon  the 
secretary  of  state  for  the  remainder  of  the  governor's 
term,  and  that  it  intended  to  place  its  decision  upon 
the  broad  principle,  that  the  office  of  governor,  with  all 
its  attributes,  including  the  duration  of  the  term,  de- 
volved upon  the  person  who  was  then  secretary  of 
state,  who  continued  to  hold  it  for  the  entire  remainder 
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of  the  term,  the  same  as  the  Vice-president  holds  the 
office  of  President. 

It  remains  to  be  considered,  whether  or  not  the  ques- 
tion which  the  court  did  decide  and  which  it  intended 
to  decide,  in  the  case  of  Chadtuick  v.  Earhart,  and  espe- 
cially the  question  as  to  whether  or  not  the  secretary 
of  state  took  the  office  personally  and  held  the  ofiBce 
of  governor  for  the  entire  term,  or  only  a  portion 
thereof,  was  fairly  within  tl\e  issues  made  in  that  case, 
or  whether,  on  the  other  hand,  the  principles  that  the 
court  announced  in  that  ease  were  outside  of  the  issues 
and  mere  dictum,  which  settled  nothing  and  binds 
nobody. 

In  considering  this  question  we  must,  it  seems  to  me, 
remember  that  this  is  a  great  constitutional  question 
in  which  the  whole  people  of  the  state  are  deeply  inter- 
ested. They  are  interested  to  know,  now  and  at  all 
times  hereafter,  who  is  in  truth  their  governor,  and 
who  is  entitled  to  administer  their  laws.  And  when 
that  question  had  once  been  settled  they  are  interested 
in  having  that  settlement  remain  undisturbed.  It  is  far 
more  important  that  the  people  shall  know  for  a  cer- 
tainty who  is  of  right  their  governor  at  a  given  time, 
and  who  is  entitled  to  perform  the  duties  of  the  highest 
office  of  the  state,  than  it  is  that  any  one  person  shall 
be  governor  at  a  given  i>eriod. 

It  is  not  so  very  important  to  the  people  of  the  State 
of  Oregon,  whether  Mr.  Olcott  or  some  other  compe- 
tent person  shall  act  as  governor  for  the  ensuing  two 
years.  But  it  is  important — exceedingly  important— 
that  whoever  does  act  as  governor  shall  have  un- 
doubted and  unquestioned  authority — so  that  his  acts 
may  be  valid  and  the  people  may  know  them  to  be  valid, 
and  that  their  validity  is  beyond  doubt  or  cavil.  We 
do  not  want  any  possibility  of  two  governors  in  the 
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state;  or  two  persons  claiming  to  be  governor,  each 
with  some  shadow  of  authority  and  with  a  divided 
fealty  behind  him.  It  is  because  of  such  possibilities, 
no  doubt,  that  the  authorities  recognize  that  the  doc- 
trine of  stare  decisis  rests  with  peculiar  and  excep- 
tional force,  upon  such  great  constitutional  questions. 
Mr.  Black,  in  his  work  on  Judicial  Precedents,  page 
222,  says : 

**The  principle  of  stare  decisis  applies  with  especial 
force  to  the  construction  of  Constitutions,  and  an  in- 
terpretation once  deliberately  put  upon  the  provisions 
of  such  an  instrument,  should  not  be  departed  from 
without  grave  reasons." 

And  at  another  place,  on  page  223 : 

**  Former  decisions  should  not  be  departed  from 
merely  because  the  court,  as  at  present  constituted,  en- 
tertains a  different  opinion  as  to  the  meaning  or  appli- 
cation  of  a  given  provision  of  the  Constitution  from 
that  announced  by  its  predecessors.". 

And  again,  on  page  224 : 

**It  is  said  that  the  principle  of  stare  decisis ,  as 
applied  to  the  construction  and  interpretation  of  the 
Constitution,  is  specially  imperative,  when  the  former 
decisions  were  rendered  at  an  early  day  and  have  long 
been  considered  as  settling  the  law. ' ' 

In  Lewis'  Sutherland  on  Stat.  Const.  (2  ed.).  Section 

475,  it  is  said : 

''When  a  judicial  interpretation  has  once  been  put 
upon  a  clause,  expressed  in  a  vague  manner  and  diffi- 
cult to  be  understood,  that  ought  of  itself  to  be  suffi- 
cient authority  for  adopting  the  same  construction." 

It  is  true  that  questions  not  fairly  within  the  issue 
made  by  the  pleadings  and  presented  to  the  court,  can- 
not be  authoritatively  passed  upon  in  any  case,  and  if 
the  court  goes  outside  of  these  questions  and  decides 
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others  which  are  not  before  it,  its  utterance  is  a  mere 
dictum  which  binds  no  one;  and  we  must  always  as- 
sume that  the  court  only  intended  to  pass  upon  the 
questions  that  were  really  presented  in  any  case  for 
decision.  But  I  do  not  understand,  that  in  order  to 
make  the  decision  in  one  case  a  controlling  precedent 
in  another,  the  two  cases  must  be  in  all  respects  exactly 
identical.  On  the  other  hctnd,  as  I  understand  the  rule, 
if  the  doctrines  announced  in  one  case  are  necessary 
to  the  decision — necessary  to  the  conclusion  which  the 
court  reached  in  that  case,  and  a  part  of  the  reasoning 
upon  which  the  court  reached  that  conclusion,  they  be- 
come established  principles  which  govern  all  other 
cases,  which  come  within  them. 

**  Whenever  a  question  fairly  arises  in  the  course  of 
a  trial,  and  there  is  a  distin(?t  decision  thereon,  the 
courts  ruling  in  relation  thereto,  can  in  no  sense  he 
regarded  as  mere  dictum*^:  Railroad  Co.  v.  Price ^  159 
Fed.  332  (86  C.  C.  A.  504, 16  L.  E.  A.  (N.  S.)  1103). 

*'No  matter  what  the  situation  may  appear  to  be,  as 
to  the  unjust  operation  of  a  law,  courts  should  not 
struggle  to  change  it  as  it  has  been  understood  to  exist 
and  has  been  plainly  written  into  its  decisions  for 
years,  by  fine  distincfions  between  cases,  and  by  reject- 
ing the  reasons  upon  which  they  were  grounded  as 
obiter'':  Lewis'  Sutherland  on  Stat.  Const.  (2  ecL), 
§  484. 

^*A  judicial  decision  is  to  be  regarded  as  conclusive, 
not  only  of  the  point  presented  in  argument,  but  of 
every  other  proposition  necessarily  involved  in  reach- 
ing the  conclusion  expressed":  Id.,  §  486. 

Our  own  court  has  gone  further  than  most  courts — 
further  than  it  has  seemed  to  me  sometimes  it  ought  to 
go — in  extending  the  doctrine  of  stare  decisis.  In  the 
case  of  Wilcox  v.  Warren  Construction  Co.,  95  Or.  — 
(186  Pac.  13),  decided  at  this  term,  the  majority  of  the 
court  held  that  a  previous  decision  that  a  mother  took 
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to  the  exclusion  of  a  father  under  the  employers '  lia- 
bility law,  upon  the  death  of  a  child,  was  controlling  as 
to  the  relative  right  of  the  widow  and  children  under 
the  same  law  on  the  death  of  the  husband  and  father, 
although  the  court  in  the  previous  decision  had  not 
even  attempted  to  decide  the  rights  of  the  latter  in  any 
way,  and  there  was  a  very  broad  ground  for  distin- 
guishing between  the  two. 

In  Olcott  V.  Hoffy  already  cited,  the  majority  of  the 
court  held  that  an  authoritative  and  controlling  deci- 
sion could  be  made,  as  to  how  long  and  for  what  term 
the  secretary  of  state  could  hold  the  oflSce  of  governor ; 
and  even  as  to  whether  he  could  resign  the  oflSce  of  sec- 
retary of  state  and  still  hold  the  office  of  governor, 
although  neither  of  these  questions  were  at  all  pre- 
sented in  the  pleadings,  and  the  only  question  really  at 
issue,  was  whether  or  not  the  state  treasurer  should 
have  honored  a  warrant  drawn  for  his  salary,  while 
he  was  still  secretary  of  state,  and  while  the  office  of 
governor  was  still  unquestionably  vacant  except  for  his 
incumbency.  In  that  case  Mr.  Justice  Habbis,  in  an 
opinion  in  which  Mr.  Justice  Benson  concurs,  says : 

**We  can  with  propriety  discuss  and  determine  the 
question  as  to  how  long  Ben  W.  Olcott  is  entitled  to 
hold  the  office  of  governor  and  thus  decide  the  rights 
of  the  petitioner  upon  the  one  hand  and  the  duties  of 
the  defendant  on  the  other.'* 

And  that — 

* '  The  petitioner  can  resign  as  secretary  of  state  and 
continue  to  occupy  the  office  of  governor. ' ' 

If  a  decision,  as  between  the  rights  of  the  mother  and 
father  to  damages  under  the  liability  law,  is  to  be  held 
conclusive  and  controlling  between  the  widow  and  chil- 
dren, vhose  rights  were  in  no  way  in  question,  and  if 
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we  could  properly  determine  the  right  of  the  secretary 
of  state  to  resign  and  still  hold  the  office  of  governor, 
and  the  right  of  the  secretary  of  state  to  hold  the  oflSoe 
of  governor  after  the  election  in  1920  in  Olcott  v.  Eof, 
when  these  questions  were  in  no  way  presented  by  the 
pleadings ,  then  it  seem^  to  me,  that  it  would  be  going 
a  long  way  to  hold  that  we  are  not  bound,  by  the  unani- 
mous decision  of  a  previous  Supreme  Court,  when  it 
was  passing  property  and  necessarily  upon  the  very 
question  as  to  whether  such  secretary  of  state,  acting 
as  governor,  held  for  the  full  remainder  of  the  gov- 
ernor's  term  or  only  a  portion  of  that  remainder. 

It  seems  to  me  the  holding  of  the  court  in  the  Chad- 
wick  case,  that  the  office  of  governor  devolved  upon  the 
secretary  of  state  for  the  full  term  of  the  outgoing 
governor,  carrying  with  it  all  the  attributes  of  that 
office  in  the  hands  of  him  who  had  resigned,  including 
the  duration  of  the  term,  was  necessary  to  that  deci- 
sion ;  and  indeed  was  the  very  foundation  upon  which 
the  decision  was  based.  That  being  true,  it  follows 
that  we  must  so  hold  in  this  case  unless  we  are  ready 
to  overrule  the  Chadwick  decision  and  disturb  again 
what  was  once  settled  thereby,  because  our  own  indi- 
vidual judgments — or  the  individual  judgment  of  the 
majority  of  us — differs  from  the  judgment  of  the  pre- 
ceding tribunal.    This  I  am  not  willing  to  do. 

How  can  anything  in  relation  to  these  great  consti- 
tutional matters,  be  settled,  if  one  court  does  not  fol 
low  the  precedent  of  another  t  How  can  we  expect 
other  courts  in  the  future  to  follow  our  decisions  if  we 
ourselves  refuse  to  follow  the  decisions  of  those  who 
have  gone  bef  oret  If  we  overthrow  the  decision  in  the 
Chadwick  case  because  some  of  us  now  believe  that  the 
Constitution  should  have  been  differently  construed, 
there  is  nothing  settled — nothing  determined.    The 
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next  court  coming  after  tis  will  find  two  decisions  of  this 
court  in  direct  conflict.  One  a  unanimous  decision  by 
a  full  court,  holding  directly  that  the  secretary  of  state 
holds  for  the  entire  term  of  the  governor  and  our  de- 
cision by  a  divided  court  to  the  contrary.  Which  de- 
cision would  the  succeeding  court  be  bound  to  follow, 
or  would  it  be  bound  to  follow  either.  The  whole  ques- 
tion will  be  thrown  into  chaos  and  no  one,  under  such 
conditions,  would  know  who  would  be  really  governor. 
Since  the  Chadwick  case  was  decided  I  think  it  has 
been  universally  accepted  as  settling  the  question. 

As  is  shown  in  the  opinion  of  Mr.  Justice  Johns,  the 
different  codifiers  of  our  laws — all  of  them  learned 
lawyers — since  that  time,  have  embodied  in  every  codi- 
fication a  note  to  this  section  of  the  Constitution,  an- 
nouncing that  the  secretary  under  such  conditions  holds 
over  during  the  entire  term.  No  lawyer  could  open 
his  Code  to  the  Constitution  without  having  it  staring 
him  in  the  face.  It  has  stood  thus  for  35  years.  The 
decision  of  the  Chadwick  c^se  is  a  part  of  the  early 
history  of  the  state.  Since  that  decision,  young  men 
have  grown  old.  Children  have  been  bom  and  married 
and  died.  An  entire  generation  has  passed  away. 
Since  then  seventeen  legislatures  have  held  their 
biennial  sessions.  They  have  not  even  submitted  an 
amendment  changing  the  Constitution  as  thus  con- 
strued. For  many  years  now  the  people  have  had  the 
opportunity  to  change  their  own  Constitution  by  the 
initiative.  No  change  in  this  regard  ha«  been  made  or 
"even  offered. 

May  we  not  assume  fairly,,  that  the  people  and  the 
legislature  have  been  satisfied  with  the  Constitution  as 
it  was  considered  in  the  Chadwick  case?  It  is  true 
that  our  system  of  filling  our  offices  is  generally  by  elec- 
tion rather  than  by  appointment    But  when  the  sec- 
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retary  of  state  takes  the  office  of  governor  he  takes  it 
in  some  sense  by  election.  The  people,  when  they  elect 
a  secretary  of  state,  know  that  in  case  of  the  death  or 
resignation  of  the  governor,  he  will  become  the  incum- 
bent of  that  office.  Since  the  decision  in  the  Chadwick 
case,  we  must  suppose  that  the  people  knew  and  acr- 
cepted  the  fact  that  he  would  become  governor  for  the 
entire  remainder  of  the  governor's  term.  When  they 
elect  a  secretary  of  state  they  may  fairly  be  presumed 
to  have  elected  him  for  that  purpose  and  with  these  |l 

things  in  view;  and  we  may  assume  that  he  is  their 
choice  to  fill  that  position  in  case  of  the  death  or 
resignation  of  the  governor.  Of  course  if  there  is  no 
vacancy — ^if  the  office  of  governor  is  already  filled,  by 
an  incumbent'  who  has  the  right  to  hold  the  office  for 
the  entire  term  for  which  Governor  Withycombe  was 
elected — ^then  there  is  no  governor  now  to  be  elected^ 
and  the  petition  of  the  relator  must  be  denied.  I  can- 
not see  any  escape  from  this  result. 

HARRIS,  J.  (Dissenting.) — The  relator  contends 
that  the  legal  voters  of  Oregon  have  the  right  to  elect 
a  governor  at  the  regular  biennial  election  to  be  held 
in  November,  1920 ;  while  it  is  argued,  in  behalf  of  the 
defendant,  that  Ben  W.  Olcott  who  is  now  occupying 
the  office  of  governor  is  entitled  to  continue  to  perform 
the  duties  of  governor  until  January,  1923.  The  ques- 
tion for  decision  has  received  the  careful  consideration 
of  all  the  members  of  the  court,  but  with  the  result, 
however,  that  all  do  not  reach  the  same  conclusion.  ,  A 
majority  of  the  court  are  of  the  opinion  that  the  legal 
voters  of  the  state  cannot  choose  a  governor  until  the 
biennial  election  occurring  in  1922  and  that  Ben  W. 
Olcott  can  occupy  the  office  of  governor  until  January, 
1923,  notwithstanding  the  fact  that  his  term  as  secre- 
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tary  of  state  will  expire  on  the  first  Monday  in  Jann- 
ary,  1921^  and  in  despite  of  the  fact  that  a  regular 
biennial  election  will  be  held  •  throughout  the  state 
in  November,  1920.  I  dissent  from  the  conclusion 
reached  by  a  majority  of  my  associates;  for  I  am  of 
the  opinion  that  under  the  Constitution  of  this  state 
the  people  have  a  right  to  elect  a  governor  at  the  next 
election.  Although  I  expressed  my  views  upon  the 
subject  at  some  length  in  Olcott  v.  Hoff,  92  Or.  462  (181 
Pac.466) ;  yet  I  think  that  the  arguments  advanced  in 
the  instant  proceeding  warrant  a  re-statement  of  some 
of  the  facts  narrated  in  Olcott  v.  Hoff  and  justify  an 
amplification  of  some  phases  of  the  subject  there  con- 
sidered. 

It  is  argued  that  the  question  to  be  decided  in  this 
case  was  determined  in  the  case  of  Chadvnck  v.  Ear- 
hart,  11  Or.  389  (4  Pac.  1180),  and  that  consequently 
the  doctrine  of  stare  decisis  is  applicable.  The  case 
of  Chadwick  v.  Earhart  occupies  an  important  place 
in  this  controversy.  Mr.  Justice  Bennett  expressly 
bases  his  conclusion  upon  Chadwick  v.  Earhart  and 
says  that,  were  it  not  for  the  Chadwick  case,  he  would 
come  to  a  different  conclusion.  An  analysis  of  the 
opinion  written  by  Mr.  Justice  Johns  will  show  that 
the  case  of  Chadwick  v.  Earhart  is  taken  as  the  sole 
foundation  and  then  upon  it  as  such  foundation  is  laid 
the  whole  argument  for  the  conclusion  finally  reached. 
This  is  equivalent  to  saying  that  because,  and  only 
because,  of  what  was  decided  in  Chadvnck  v.  Earhart 
it  i-s  now  here  decided  that  Ben  W.  Olcott  is  entitled 
to  serve  as  governor  until  the  expiration  of  the  term 
for  which  James  Withycombe  was  elected.  If  this  is 
a  correct  statement  then  it  is  accurate  also  to  say  that 
a  majority  of  the  court  would  hold  that  a  governor 

94  Or.  —42 


658  State  t;.  Oloott.  [94  Or. 

could  be  elected  in  November,  1920,  pere  it  not  for  the 
decision  rendered  in  the  Chadwick  case. 

If  the  case  of  Chadwick  v.  Earhart  had  never  been 
brought  and  if  the  questions  necessarily  decided  in  that 
case  were  now  for  the  first  time  presented  I  would,  for 
reasons  which  to  me  appear  to  be  not  only  persuasive 
but  also  convincing,  construe  Article  V,  Section  8  of 
the  Constitution  differently  in  some  respects  from  the 
interpretation  expressed  in  Chctdivick  v.  Earhart;  but 
since  Chadwick  v.  Earhart  was  prosecuted  to  a  final 
decisioti  in  this  court  I  think  that  under  the  rule  of 
stare  decisis  this  court  ought  to  be  bound  by  that  deci- 
sion to  whatever  extent,  but  no  further  than,  it  was 
necessary  for  the  court  to  go  in  order  to  dispose  of  the 
controversy  there  presented. 

We  can  all  agree  that  the  doctrine  of  stare  decisis  is 
a  firmly  established  rule  and  that  it  is  peculiarly  appli- 
cable to  controversies  involving  the  construction  of  any 
given  section  of  the  state  Constitution.  But  we  can- 
not all  agree  that  the  doctrine  of  stare  decisis  applies 
here.  That  we  may  see,  if  possible,  whether  this  doc- 
trine is  properly  applicable  to  the  case  in  hand  let  ns 
ask :  What  is  this  rule  of  stare  decisis?  When  can  we 
say  that  the  doctrine  is  applicable,  And  is  this  case 
which  is  now  presented  to  us  for  decision  properly 
governed  by  the  rule  1  As  the  writer  views  the  f aots, 
the  situation  presented  in  Chadwick  v.  Earhart  is 
essentially  different  from  the  situation  presented  here. 
As  the  writer  reads  the  records,  it  was  not  necessary 
for  the  court  to  decide  in  Chadwick  v.  Earhart  and  the 
court  did  not  decide  that  the  secretary  of  state  could 
hold  the  office  of  governor  under  the  provisions  of 
Article  V,  Section  8  of  the  Constitution  through  two 
regular  biennial  state  elections.  In  the  opinion  of  the 
writer  an  analysis  of  the  facts  in  Chadwick  v.  Earhart, 
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when  made  and  compared  with  the  facts  presented 
here,  will  show  plainly  that  the  two  situations  are 
essentially  different  and  that  the  doctrine  of  stare  de- 
cisis  has  no  application  whatever  to  the  present  con- 
troversy. 

Expressed  in  plain  English  the  doctrine  of  stare  de- 
cisis means :  To  stand  by  precedents,  and  not  ito  dis- 
turb settled  points;  a  point  once  decided  ought  to 
stand  as  settled  and  should  not  be  disturbed.  In  other 
words,  stated  in  general  terms,  but  subject  to  the  limi- 
tations yet  to  be  noticed,  whatever  points  were  neces- 
sary to  be  decided  in  Chadwick  v.  Earhart  in  order  to 
reach  the  final  conclusion  there  expressed  should  be 
considered  as  settled  and  ought  not  Iq  be  disturbed. 

The  rule  of  stare  decisis  is  not  a  loose  general- 
ity; but  it  is  circumscribed  and  confined  within  well- 
established  limits.  In  Hough  v.  Porter,  51  Or.  318,  410 
(95  Pac.  732,  98  Pac.  1083, 1099),  this  court  said: 

*  *  It  is  well  settled  that  no  case  can  be  deemed  a  pre- 
cedent binding  upon  the  court  unless  the  point  in  ques- 
tion was  there  presented  or  considered.  '^ 

The  following  terse  statement  appears  in  Johnson  v. 
BaUey,  17  Colo.  59  (28  Pac.  81) : 

**It  is  not  every  remark  in  a  judicial  opinion  that 
amounts  to  a  judicial  decision.  * ' 

See,  also :  People  ex  rel.  v.  State  Board  of  Tax  Com- 
missioners, 174  N.  Y.  417  (67  N.  E.  69,  105  Am.  St. 
Bep.  674,  63  L.  B.  A.  884,  898) ;  McAdams  v.  BaUey, 
169  Ind.  518  (82  N.  E.  1057,  124  Am.  St.  Bep.  240, 13 
L.B.A.  (N.  S.)  1003,1009). 

In  Cohens  v.  Virginia,  6  Wheat.  264,  399  (5  L.  Ed. 
257),  Chief  Justice  Marshall  used  the  following  lan- 
guage which  has  been  repeatedly  quoted  with  approval 
by  text- writers  and  jurists : 
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*'It  is  a  maxim,  not  to  be  disregarded,  that  general 
expressions,  in  every  opinion,  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expressions  are 
nsed.  If  they  go  beyond  the  case,  they  may  be  re- 
spected, but  ought  not  to  control  the  judgment  in  a 
subsequent  suit,  when  the  very  point  is  presented  for 
decision.  The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investigated  with 
care,  and  considered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it,  are  considered 
in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom  completely  investi- 
gated/' 

In  Lcbrzelere  v.  Starkweather^  38  Mich.  96,  101,  the 

court  used  the  following  apropos  language : 

« 

**In  the  preparation  of  an  opinion,  the  facts  of  the 
case  are  in  mind.  It  is  prepared  with  reference  to 
such  facts,  and  when  considered  in  connection  there- 
with, will  generally  be  found  satisfactory.  When,  how- 
ever, an  attempt  is  made  to  pick  out  particular  parts 
or  sentences,  and  apply  them  indiscriminately  in  other 
cases,  nothing  but  confusion  and  disaster  will  be  likely 
to  follow.  In  other  words,  the  opinion  and  decision  of 
a  court  must  be  read  and  examined  as  a  whole  in  the 
light  of  the  facts  upon  which  it  was  based.  They  are 
the  foundation  of  the  entire  structure  which  cannot 
with  safety  be  used  without  reference  to  them.'' 

This  principle  was  invoked  by  Mr.  Justice  Bennett 
when  dissenting  from  the  majority  opinion  in  the  re- 
cent case  of  Wilcox  v.  Warren  Construction  Co.;  for 
we  quote  from  his  dissenting  opinion  as  follows : 

'*  However,  as  the  question  of  preference  between  the 
widow  and  the  orphan  children  was  not  before  the  court 
in  that  case  (referring  to  a  prior  adjudication)  and 
there  is  much  ground  for  distinction  between  the  prior- 
ity of  the  mother  and  father  on  the  one  hand  and  those 
of  the  widow  and  children  upon  the  other,  we  must 
according  to  recognized  principles,  assume  that  the 


I 

J 


Jan.  1920.]  State  v.  Olcott.  661 

1, 

court  only  intended  to  pass  upon  the  question  th(U  was 
really  presented  in  the  ca^e  for  decision,  and  that  its 
language  is  limited  to  that  question.^* 

In  the  hietoric  case  of  Ogden  v.  Saunders,  12  Wheat. 
212,  332  (6  L.  Ed.  606),  it  was  contended  that  the  opin- 
ion  rendered  in  the  prior  case  of  Sturges  v.  Croumin- 
shield,  4  Wheat.  122  (4  L.  Ed.  529),  was  controlling; 
but  this  contention  was  answered  by  Chief  Justice  Mabt- 
SHALL  who  in  the  course  of  his  justly  celebrated  opin- 
ion wrote  as  follows: 

**But  that  decision  (Sturges  v.  Crowninshield)  is  not 
supposed  to  be  a  precedent  for  Ogden  v.  Saunders,  be- 
cause the  two  cases  differ  from  each  other  in  a  material 
fact;  and  it  is  a  general  rule,  expressly  recognized  by 
the  court  in  Sturges  v.  Crowninshield,  that  the  positive 
authority  of  a  decision  is  coextensive  only  with  the 
facts  on  which  it  is  made.'' 

Remembering  that  *'it  is  not  every  remark  in  a  judi- 
cial opinion  that  amounts  to  a  judicial  decision,''  that 
**  general  expressions  in  every  opinion  are  to  be  taken 
in  connection  with  the  case  in  which  those  expressions 
are  used,"  that  the  opinion  in  a  ^'former  case  must  be 
construed  with  reference  to  the  particular  facts  in  that 
case,"  that  '*we  must,  according  to  recognized  prin- 
ciples, assume  that  the  court  only  intended  to  pass 
upon  the  question  that  was  really  presented  in  the  case 
for  decision,  and  that  its  language  is  limited  to  that 
question,"  and  that  **the  positive  authority  of  a  deci- 
sion is  coextensive  only  with  the  facts  on  which  it  is 
made, ' '  and  with  these  fundamental  rules  constantly  in 
mind,  let  us  now  narrate  the  material  facts  presented 
in  Chadwick  v.  Earhart  and  then  let  us  state  the 
facts  presented  in  the  instant  controversy,  and  after  so 
doing,  let  us  then  compare  the  two  situations  and  as- 
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certain,  if  we  can,  whether  the  doctrine  of  stctre  decisis 
can  be  invoked  by  the  defendant. 

L.  F.  Grover  was  elected  governor  at  the  June,  1874, 
election  for  the  full  term  of  four  years ;  and  at  the  same 
time  Stephen  F.  Chadwick  was  elected  secretary  of 
state  for  a  like  term.    The  Constitution  has  always 
provided  that  the  returns  of  every  election  for  gov- 
ernor shall  be  sealed  up  and  directed  to  the  speaker  of 
the  house  of  representatives  who  shall  open  and  pub- 
lish them  in  the  presence  of  both  houses  of  the  legisla- 
tive assembly;  and  in  1878,  as  now,  the  law  also  pro- 
vided that  the  term  of  office  of  the  governor  ceases 
when  hi«  successor,  having  been  declared  elected  by 
the  legislative  assembly  as  provided  in  the  Constitu- 
tion, shall  be  inaugurated  by  taking  the  oath  of  office. 
Prior  to  1908,  the  law  provided  that  the  term  of  office 
of  secretary  of  state,  state  treasurer  and  state  printer 
**shall  cease  on  the  first  day  of  the  regular  session  of 
the  legislative  assembly  next  following  the  general 
election  on  which  the  terms  of  their  successors  shall 
begin '^  Deady's  Code,  p.  711;  Section  3441,  L.  0.  L. 
Prior  to  1885,  the  biennial  sessions  of  the  legislative 
as^sembly  began  on  the  second  Monday  in  September 
in  the  even-numbered  years,  but  commencing  with  1885 
the  sessions  have  begun  on  the  second  Monday  in  Janu- 
ary in  the  odd-numbered  'years.    The  legislative  as- 
sembly of  1876  elected  L.  F.  Grover  United  States 
senator ;  and  on  February  1,  1877,  Grover  resigned  as 
governor  so  that  he  could  assume  the  duties  of  United 
States  senator.    W.  W.  Thayer  was  elected  governor 
at  the  June,  1878,  election,  and  at  the  same  time  E.  P. 
Earhart  was  elected  secretary  of  state.    The  legisla- 
tive session  which  was  held  in  1878  convened  on  the 
ninth  day  of  September.    The  speaker  of  the  house  of 
representatives  having  published  the  returns  of  the 
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election  for  governor  in  the  presence  of  both  honses  of 
the  legislative  assembly,  W.  W.  Thayer  t9ok  the  oath 
of  oflSce  on  September  11,  1878.  Thus  it  is  seen  that 
the  term  for  which  Grover  was  elected  governor  began 
in  September,  1874,  and  ended  on  September  11,  1878 ; 
and  it  is  likewise  seen  that  the  term  for  which  Chad- 
wick  was  elected  secretary  of  state  began  in  Septem- 
ber, 1874,  and  ended  on  September  9,  1878,  and  Ear- 
hart's  term  as  secretary  of  state  began  simultaneously 
with  the  ending  of  Chadwick^e  term  as  secretary  of 
state.  Chadwick  performed  the  duties  of  secretary  of 
state  during  his  entire  term  as  such  oflScer  and  in  addi- 
tion to  performing  the  duties  pf  that  oflSce  he  also  dis- 
charged the  duties  of  governor  from  February  1, 1877, 
the  date  of  Grover 's  resignation,  until  September  11, 
1878,  the  date  of  Thayer's  inauguration  as  governor. 
Chadwick  demanded  of  Earhart  as  secretary  of  state 
a  warrant  for  $2,420.75  covering  the  salary  of  governor 
for  the  period  commencing  February  1, 1877,  and  end- 
ing September  11,  1878.  Upon  the  refusal  of  Earhart 
to  issue  the  warrant,  Chadwick  began  a  proceeding  for 
the  purpose  of  compelling  Earhart  to  issue  a  warrant 
for  the  full  amount  demanded.  The  parties  submitted 
the  case  to  the  court  upon  an  agreed  statement  of  facts ; 
and,  among  other  things,  the  parties  agreed  as  follows : 

**Mr.  Earhart  objects  to  the  salary  being  paid  from 
the  ninth  day  of  September,  1878,  to  the  eleventh  day 
of  September,  1878---two  days — on  the  ground  that  Mr. 
Chadwick  was  not  secretary  of  state  after  Mr.  Earhart 
was  sworn  in  on  the  ninth  day  of  September,  1878, 
though  Mr.  Chadwick  acted  as  governor  or  until  and 
including  the  eleventh  day  of  September,  1878." 

We  also  find  in  the  agreed  statement  of  facts  the  fol- 
lowing: 

^*That  on  the  first  of  February,  1877,  the  said 
Stephen  F.  Chadwick  being  the  secretary  of  state  as 
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aforesaid  duly  qualified  as  governor  of  the  State  of 
Oregon  and  thereafter  discharged  the  duties  of  said 
oflSce  of  Governor  of  the  State  of  Oregon  during  the 
remainder  of  the  unexpired  term  of  the  said  L.  F. 
Grover.  •  •  ** 

The  language  already  quoted  makes  it  plain  that 
Eafhart  conceded  that  Chadwick  was  entitled  to  the 
salary  of  governor  from  January  1,  1877,  to  and  in- 
cluding September  9, 1878,  but  that  he  denied  and  was 
only  contesting  the  right  of  Chadwick  to  draw  the  gov- 
ernor's pay  for  September  10th  and  11th,  two  days, 
on  the  ground  that  the  right  of  Chadwick  to  perform 
the  duties  of  governor  ended  with  the  end  of  his  term 
as  secretary  of  state.  If,  however,  we  assume  for  the 
purposes  of  the  discussion  that  the  pay  for  those  two 
days  was  not  the  only  point  in  controversy,  yet  all  will 
no  doubt  admit  that  it  was  the  main  point  presented 
for  decision,  for  we  find  the  parties  saying  in  their 
agreed  statement  of  facts  that  *'Mr.  Earhart  objects 
to  the  salary  being  paid  from  the  ninth  day  of  Sep- 
tember, 1878,  to  the  eleventh  day  of  September,  1878— 
two  days — on  the  ground  that  Mr.  Chadwick  was  not 
secretary  of  state  after  September  9tlL '  * 

The  instant  case  presents  an  entirely  different  state 
of  facts.  Ben  W.  Olcott  was  re-elected  secretary  of 
state  at  the  1916  election  and  his  term  of  four  years 
as  such  officer  will  expire  on  the  first  Monday  in  Janu- 
ary, 1921.  James  Withycombe  was  re-elected  gov- 
ernor at  the  November,  1918,  election,  jand  if  he  had 
lived  to  complete  his  term  of  four  years  his  incum- 
bency would  not  end  until  1923.  But  James  Withy- 
combe died  on  March  3,  1919 ;  and  since  that  time  Ben 
W.  Olcott  has  been  discharging  the  duties  of  governor. 

Having  stated  the  essential  facts  involved  in  the  two 
cases  let  us  now  compare  them  and  ascertain  whether 
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the  doctrine  of  stare  decisis  has  any  application.  In 
the  Chadwick  case  there  was  an  unexpired  term  and  it 
was  referred  to  by  the  parties  in  their  agreed  state- 
ment of  facts  as  the  ''remainder''  of  6r over 'sv term; 
and  naturally  the  court,  when  passing  upon  the  case 
used  the  language  of  the  parties  and  referred  to  the 
only  unexpired  term  then  being  considered  as  the  *  *  re- 
mainder" of  the  term.  In  the  instant  case  there  is 
also  an  unexpired  term  and  therefore-  a  '  *  remainder, '  * 
But  the  ' '  remainder ' '  in  one  case  is  esisentially  differ- 
ent from  the  ' '  remainder ' '  in  the  other  case.  Grover 
served  through  the  first  election  occurring  after  his  in- 
auguration, but  Withycombe  did  not.  The  ''remain- 
der'' in  the  Chadwick  case  covered  a  period  embracing 
only  one  election;  the  "remainder"  in  the  instant  case 
covers  a  period  embracing  two  elections.  During  the 
"remainder"  mentioned  in  the  Chadwick  case  an  elec- 
tion occurred  and  at  that  election  a  governor  was 
elected.  In  the  Chadwick  case  the  question  as  to 
whether  a  governor  could  be  elected  was  not  and  could 
not  have  been  decided,  because  a  governor  was  in  truth 
elected.  In  the  instant  case  no  governor  has  yet  been 
elected  and  the  very  question  in  dispute  and  the  only 
question  to  be  decided  is  whether  a  governor  can  be 
elected.  The  question  as  to  whether  or  not  Chadwick 
could  have  held  through  two  elections  and  until  1878 
if  Grover  had  resigned  on  February  1, 1876,  instead  of 
February  1,  1877,  was  not  involved  in  the  Chadwick 
case;  the  court  neither  decided  nor  attempted  to  de- 
cide that  question;  and  indeed,  any  attempt  to  decide 
that  question  would  have  been  the  purest  obiter  die- 
turn.  Since  then  the  question  of  whether  or  not  the 
people  could  elect  a  governor  "was  not  before  the 
court"  in  the  Chadwick  case,  is.it  not  manifest  that 
the  doctrine  of  stare  decisis  has  no  application  what- 


666  State  t;.  Olcott.  [94  Or. 

ever  to  the  instant  case,  where  the  only  question  for 
decision  is  whether  the  people  can  elect  a  governor  f 
And  since  the  **  remainder' '  spoken  of  in  the  Chad  wick 
case  is  so  widely,  so  materially  and  so  inherently  dif- 
ferent from  the  instant  case  and  since  in  the  Chadwick 
case  the  question  which  the  court  was  called  upon  to 
decide  was  so  utterly  different  from  the  question  now 
presented  for  decision,  is  it  not  clear  that  **we  must," 
again  borrowing  language  used  in  Wilcox  v.  Warren 
Construction  Co.,  **ju5Cording  to  recognized  princnples, 
assume  that  the  court  only  intended  to  pass  upon  the 
question  that  was  really  presented  in  the  case  for  deci- 
sion, and  that  its  language  is  limited  to  that  question?" 
If  the  legal  voters  are  permitted  to  elect  a  governor 
at  the  November,  1920,  electicin,  the  person  so  elected 
could  not  take  the  oath  of  office  until  the  speaker  of  the 
house  first  publishes  the  returns  of  the  election  in  the 
presence  of  the  two  houses  of  the  legislative  assembly. 
A  secretary  of  state  will  be  elected  in  November,  1920, 
to  succeed  Ben  W.  Olcott  as  secretary  of  state,  and  the 
person  so  elected  will  assume  the  duties  of  the  office  on 
the  first  Monday  in  January,  1921 ;  but  by  virtue  of  the 
ruling  in  the  Chadwick  case  Ben  W.  Olcott  would  con- 
tinue to  occupy  the  office  of  governor  not  only  until 
the  first  Monday  in  January,  1921,  but  also  until  the 
legislative  assembly  convenes  in  1921  and  the  speaker 
of  the  house  publishes  the  election  returns  and  the 
elected  governor  takes  the  oath  of  office.    The  Chad- 
wick case  is  authority  for  holding  that  Ben  W.  Olcott 
is  entitled  to  the  salary  of  governor  so  long  as  he  dis- 
charges the  duties  of  governor.    The  Chadwick  case 
is  authority  for  holding  that  Ben  W.  Olcott  is  entitled 
to  occupy  the  office  of  governor  until  some  person  is 
elected  and  qualifies  for  the  office.    But  the  Chadwick 
case  does  not  decide  when  a  governor  can  be  elected* 
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In  the  Chadwick  case  a  governor  had  in  truth  been 
elected.  The  election  of  a  governor  was  an  accom- 
plished fact.  There  was  no  occasion  to  decide  or  to 
attempt  to  decide  whether  a  governor  conld  be  elected. 
The  most  that  can  be  said  for  the  Chadwick  case  is 
that  it  decided  that  Chadwick  was  entitled  to  occupy 
the  office  of  governor  until  Thayer  who  had  been 
elected,  was  sworn  in  and  assumed  the  duties  of  the 
office. 

The  single  question  here  for  decision  is  whether  the 
legal  voters  have  a  right  to  elect  a  governor  at  the  next 
election.  If  th^  holding  in  the  Chadwick  case  does  not, 
when  measured  by  the  rules  governing  the  doctrine  of 
stare  decisis,  decide  that  question,  then  we  must  look 
to  the  Constitution  itself  for  an  answer ;  and  if  the  lan- 
guage of  that  instrument  does  not  solve  the  problem, 
then  the  question  must  be  determined  by  general  legal 
principles  governing  vacancies  in  elective  oteces. 

Article  V,  Section  8,  of  the  Constitution  reads  as 
follows : 

* '  In  case  of  the  removal  of  the  governor  from  office, 
or  of  his  death,  resignation,  or  inability  to  discharge 
the  duties  of  the  office,  the  same  shall  devolve  on  the 
secretary  of  state;  and  in  case  of  the  removal  from 
office,  death,  resignation,  or  inability,  both  of  the  gov- 
ernor and  secretary  of  state,  the  president  of  the  sen- 
ate shall  act  as  governor,  until  the  disability  be  re- 
moved, or  a  governor  be  elected. ' ' 

Article  XV,  Section  1,  provides  that : 

**A11  officers,  except  members  of  the  legislative  as- 
sembly, shall  hold  their  office  until  their  successors  are 
elected  and  qualified.'' 

Under  the  terms  of  these  sections  of  the  Constitution 
Ben  W.  Olcott  can  hold  the  office  of  governor  until  a 
governor  is  elected  and  has  qualified ;  but  these  sections 
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do  not  tell  us  when  that  governor,  who  is  to  be  elected, 
can  be  elected ;  nor  does  any  other  section  of  the  Con- 
&titution  contain  language  which  alone  and  in  express 
terms  tells  us  that  the  governor,  who  is  to  be  elected, 
shall  be  elected  in  1920  or  in  1922. 

It  is  contended,  however,  in  behalf  of  defendant  that 
Article  V,  Section  8,  takes  the  office  of  governor  out  of 
the  general  rule  which  regulates  other  oflSces,  and  that 
the  oflSce  of  governor  is  an  exception  to  the  general 
rule.  The  argument  is  that  there  never  had  been  a 
vacancy  in  the  office  of  governor.  This  argument  pro- 
ceeds on  the  theory  that  when  the  people  elected  Ben 
W.  Olcott  as  secretary  of  state  they  also  at  the  same 
time  elected  him  governor,  and  that  therefore  when 
James  Withycombe  died  and  Ben  W.  Olcott  assumed 
the  office  of  goyemor  he  became  an  elected  rather  than 
an  appointed  governor ;  and  that  Olcott 's  accession  to 
the  governorship  was  contemporaneous  with  Withy- 
combe's  decession,  so  that  there  was  not  in  fact  any 
vacancy  in  the  office  of  governor.  This  argument  that 
Ben  W.  Olcott  is  an  elected  governor  is  answered  by 
other  sections  of  the  Constitution.  Article  V,  Section 
1,  of  the  Constitution  provides  that  the  governor  shall 
hold  his  office  for  the  term  of  four  years  and  that  **no 
person  shall  be  eligible  to  such  office  more  than  eight 
years  in  any  period  of  twelve  years'';  but  it  is  also 
provided  in  Article  II,  Section  12,  that  "in  all  cases  in 
which  it  is  provided  that  an  office  shall  not  be  filled  by 
the  same  person  more  than  a  certain  number  of  years 
continuously,  an  appointment  pro  tempore  shall  not  be 
reckoned  a  part  of  that  time. ' '  The  mere  reading  of 
these  provisions  of  the  Constitution  makes  it  plain  that 
Ben  W.  Olcott  is  now  serving  under  an  appointment 
within  the  meaning  of  Article  II,  Section  12,  and  that 
the  time  so  served  is  not  to  be  counted  as  a  part  of  the 
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eight  years  period  rpentioned  in  Article  V,  Section  1. 
The  Constitution  appoints  the  secretary  of  state  as  the 
person  to  fill  the  office  of  governor  in  the  event  the 
latter  office  becomes  vacant  by  death  or  otherwise,  while 
vacancies  in  other  offices  are  filled  by  appointments 
made  by  the  governor  himself.  The  appointment  of 
the  secretary  of  state  as  the  person  to  fill  the  office  of 
governor  is  automatic  and  is  made  by  force  of  the 
terms  of  the  Constitution;  but  it  is  none  the  less  an 
appointment. 

It  is  further  argued  that  there  has  been  no  vacancy 
in  the  office  of  governor.  Matthew  P.  Deady,  who  was 
president  of  the  convention  that  prepared  the  very 
Constitution  which  we  are  now  considering,  evidently 
construed  Article  V,  Section  8,  to  refer  to  a  vacancy 
in  the  office  of  governor,  for  in  the  Code  compiled  by 
Deady  and  Dane  in  1874  they  gave  to  Article  V,  Sec- 
tion 8,  a  marginal  heading  as  follows:  **In  case  of 
vacancy  or  disability*';  and  it  may  be  noted  that  this 
same  marginal  heading  appears  in  every  Code  that  has 
b"een  issued  since  that  time.  A  vacancy  in  the  office  of 
governor  ^is  filled  by  an  appointment  and  so  too  is  a 
vacancy  in  the  office  of  secretary  of  state  filled  by  an 
appointment.  In  the  one  case  the  appointment  is  by 
the  Constitution;  in  the  other  case  it  is  by  the  governor. 
In  the  one  case  the  person  who  is  to  be  appointed  is 
described  by  the  Constitution;  in  the  other  case  the 
person  is  not  described  and  the  governor  is  permitted 
to  name  whomsoever  he  chooses.  In  the  one  case  the 
appointmei)t  is  made  instantly;  in  the  other  case  some 
delay  is  unavoidably  necessary  and  yet  in  both  in- 
stances the  appointment  is  mandatory,  for  even  where 
the  governor  fills  a  vacancy  by  appointment  he  ' '  shall, ' ' 
not  *' may, "fill  the  vacancy  by  appointment.  But  in 
the  final  analysis  there  has  been  an  appointment  in 
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both  cases ;  and  in  both  cases  the  appointment  is  made 
to  fill  a  vacancy,  for  withont  a  vacancy  there  would  be 
no  appointment.    The  very  fact  of  an  appointment 
presupposes  a  vacancy.    The  circumstance   that  the 
appointment  was  instantaneous  does  not  alter  the  sitn- 
ation.    Frank  W.  Benson  was  elected  secretary  of 
state  in  1910  but  he  died  on  April  14,  1911.     Ben  W. 
Olcott  was  appointed  secretary  of  state  on  April  17, 
1911,  so  that  there  was  an  actual  vacancy  from  April 
14th  until  April  17th.    And  in  passing  we  may  add 
that  Ben  W.  Olcott  did  not  take  the  oath  of  office  as 
governor  until  March  7,  1919,  although  James  Withy- 
combe  died  on  March  3, 1919.    In  1912  Ben  W.  Olcott 
was  elected  secretary  of  state.    At  the  very  moment 
when  the  election  was  being  held  in  1912  the  office  of 
secretary  of  state  was  occupied  and  filled  by  Ben  W. 
Olcott ;  and  yet  it  is  accurate  to  say  that  Ben  W.  Olcott, 
when  elected  in  1912,  was  elected  to  fill  a  vacancy 
caused  by  the  death  of  Frank  W.  Benson.    And  so, 
too,  if  a  governor  is  elected  in  1920  he  will  be  elected 
to  fill  a  vacancy  caused  by  the  death  of  James  Withy- 
combe  in  exactly  the  same  sense  as  in  the  case  where 
Ben  W.  Olcott  was  elected  to  fill  a  vacancy  in  the  office       I 
of  secretary  of  state. 

As  the  writer  reads  and  construes  the  Constitution 
the  right  of  the  voters  to  elect  a  governor  is  the  same 
as  and  no  different  from  the  right  of  the  voters  to  elect 
a  secretary  of  state  in  the  event  a  vacancy  occurs  in 
the  latter  office  by  death,  resignation  or  otherwise.  If, 
in  this  respect,  the  office  of  governor  is  subject  to  the 
same  rule  as  the  office  of  secretary  of  state,  then  re- 
gardless of  whatever  the  rule  may  b^  in  the  other  juris- 
dictions we  are  controlled  by  precedents  in  this  state 
holding  that  a  vacancy  in  an  elective  office,  in  the 
absence  of  an  organic  or  statutory  law  to  the  contrary, 
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'  causes  the  office  to  revert  to  the  people,  the  source  from 
whence  it  came,  again  to  be  filled  by  them.  This  branch 
of  the  case  need  not  be  elaborated  further,  for  it  is 
fully  discussed  in  the  precedents  relied  upon  in  State 
ex  rel.  v.  Kellaher,  90  Or.  538  (177  Pac.  944).  / 

The  principle  that  the  death,  resignation  or  removal 
^  of  an  elected  officer  leaves  a  vacancy  and  that  such 

t  vacancy,  in  the  absence  of  express*  legislation  to  the 

5:  contrary,  shall  be  filled  by  the  legal  voters  at  the  very 

IT  next  regular  election,  if  there  be  sufficient  time,  has 

i  been  recognized  and  invariably  followed  and  applied 

I  during  an  unbroken  period  of  49  years,  beginning  with 

I  State  ex  rel.  v.  Johns,  3  Or.  533,  decided  in  1870,  and  * 

ending  with  the  recent  case  of  State  ex  rel.  v.  Kellaher, 
90  Or.  538  (177  Pac.  944).  In  State  ex  rel.  v.  Johns,  a 
county  judge  was  elected  in  June,  1866,  for  a  term  of 
four  years.  He  qualified  in  July,  1866,  but  died  in 
September  of  that  year.  The  governor  appointed  a 
person  to  fill  the  office,  but  at  the  June,  1868,  election, 
not  the  June,  1870,  election,  a  successor  was  elected. 
In  Baker  v.  Payne,  22  Or.  335  (29  Pac.  787),  the  legis- 
lative assembly  of  1891  created  the  office  of  attorney 
general  and  provided  that  an  attorney  general  **  shall 
be  elected'*  at  the  general  election  held  in  June,  1894, 
for  the  term  of  four  years  and  **  until  his  successor  is 
elected  and  qualified."  A  separate  section  of  the  act 
provided  that  in  case  of  a  vacancy  in  the  office  the  gov- 
ernor '^shalP'  appoint  a  suitable  person  who  **  shall '* 
hold  the  office  until  the  next  general  election  when  his 
successor  shall  be  elected  and  shall  qualify.  The  act 
also  made  it  the  duty  of  the  governor  to  appoint  some 
person  as  attorney  geiieral  as  soon  as  the  act  became 
effective;  and  accordingly  on  May  21,  1891,  the  gov- 
ernor appointed  an  attorney  general.  The  question 
involved  was  whether  the  appointed  attorney  general 
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held  until  the  election  of  1894  or  whether  an  attorney 
general  could  be  elected  in  1892  to  serve  until  1894,  at 
which  latter  time  an  attorney  general  was  to  be  elected 
for  a  term  of  four  years ;  and  yet,  notwithstanding  the 
fact  that  there  was  ample  reason  for  holding  that  the 
legislature  intended  that  the  appointed  attorney  gen- 
eral should  hold  the  oflBce  until  1894,  the  principle  of 
the  right  at  the  very  next  election  to  fill  a  vacancy  in 
an  elective  office  by  an  election  was  decreed  to  be  so 
thoroughly  established  that  it  was  held  that  an  attor- 
ney general  could  be  elected  in  1892. 

The  principle  was  strictly  followed  when  the  death 
of  Frank  W.  Benson  caused  a  vacancy  in  the  oflSce  of 
secretary  of  state.  Frank  W.  Benson  was  elected  sec- 
retary of  state  at  the  1910  election  for  a  term  of  fonr 
years ;  and  he  died  in  April,  1911.  Had  he  lived  and 
served  through  his  full  term  he  would  have  occupied 
the  office  through  two  elections,  one  in  1912  and  an- 
other in  1914.  After  the  death  of  Benson  the  governor 
appointed  Ben  W.  Olcott  on  April  17,  1911.  The  ap- 
pointee did  not  serve  as  appointee  merely  through  the 
next  ensuing  election  and  until  the  second  election,  but 
upon  the  contrary  at  the  very  first  election  after  the 
death  of  Benson  the  people  voted  for  a  secretary  of 
state  and  selected  Mr.  Olcott  and  then  in  1916  he  was 
re-elected  to  the  oflBce.  Thus  it  is  seen  that  the  invari- 
able practice,  sanctioned  and  enforced  by  this  conrt 
and  followed  by  the  voters,  has  been  to  fill  a  vacancy 
at  the  first  election. 

The  provisions  in  the  federal  Constitution  relating 
to  the  President  and  Vice-president  do  not  furnish  any 
analogy  to  the  jjrovisions  of  our  state  Constitution  re- 
lating to  the  governor  and  secretary  of  state.  The 
federal  Constitution  provides  that  the  President  and 

Vice-president  shall  be  elected  '* together'*  for  *'the 
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term  of  four  years  *  *  and  consequently  npon  the  death 
of  the  President,  the  Vice-president  occupies  the  office 
of  President  until  the  end  of  four  years  and  a  Presi- 
dent cannot  be  elected  before  that  time  as  the  Presi- 
dent, when  elected,  must  be  elected  ''together**  with  a 
Vice-president.  A  governor  was  not  elected  in  1912 
when  Ben  W.  Olcott  was  elected  secretary  of  state; 
nor  was  a  governor  elected  in  1916  when  Ben  W.  Olcott 
was  re-elected  secretary  of  state.  If  the  governor  and 
the  secretary  of  state  must  be  elected  '  *  together,  * '  then 
the  people  had  no  right  to  elect  a  secretary  of  state  in 
1912  nor  ip  1916,  with  the  result  that  Ben  W.  Oloott 
has  been  holding  the  office  of  secretary  of  state  merely 
as  an  appointee  since  April,  1911,  and  has  at  no  time 
been  an  elected  officer.  Under  the  terms  of  the  federal 
Constitution  a  President  cannot  be  elected  at  all  un- 
less he  is  elected  ''together*'  with  a  Vice-president. 
No  such  language  appears  in  our  state  Constitution. 

The  reasons  for  my  dissent  given  in  Olcott  v.  Hoff 
ana  assigned  herein  may  be  summarized  thus :  If  C/wwi- 
wick  V.  Earhart  had  never  been  decided  and  if  Article 
V,  Section  8,  of  the  Constitution  had  never  been  pre^ 
viously  considered  by  the  court  I  would  take  the  view 
that  Ben  W.  Olcott  could  discharge  the  duties  of  the 
office  of  governor  only  until  the  end  of  his  term  as  sec- 
retary of  state,  which  will  occur  on  the  first  Monday 
in  January,  1921,  and  that  whoever  is  elected  secre- 
tary of  state  in  November,  1920,  would  on  the  first 
Monday  in  January,  1921,  assume  the  duties  of  gov- 
ernor and  discharge  them  during  the  few  days  which 
would  intervene  between  the  first  Monday  in  January 
and  the  day  when  the  speaker  of  the  house  publishes 
the  election  returns  for  the  office  of  governor ;  but  since 
it  was  decided  in  Chadwick  v.  Harhart  that  Chadwick 
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could  hold  the  office  of  governor  until  an  elected  gov- 
ernor could  be  inaugurated,  it  follows  that  Ben  W. 
Olcott  can  hold  the  office  of  governor  not  only  until  the 
first  Monday  in  January,  1921,  the  date  when  his  term 
as  secretary  of  state  expires,  but  also  until  such  time 
as  an  elected  governor  can  take  the  oath  of  office  and 
assume  the  duties  of  the  position.    The  case  of  Chad- 
wick  V.  Earhart  does  not  afford  any  foundation  for  the 
doctrine  of  stare  decisis  and  the  instant  case  is  not 
governed  by  the  rule  of  stare  decisis.    The  governing 
facts  in  the  Chadwick  case  are  materially  different 
from  the  controlling  facts  in  the  instant  c^se.    In  the 
Chadwick  case,  the  only  question  for  decision  was 
whether  Chadwick,  who  had  been  elected  secretary  of 
state,  could  hold  the  office  of  governor  during  the  brief 
period  of  two  days  which  intervened  between  the  end 
of  his  term  as  secretary  of  state  and  the  inauguration 
of  an  elected  governor.    Here  the  question  is  whether 
Ben  W.  Olcott,  whose  term  as  secretary  of  state  will 
end  on  the  first  Monday  in  January,  1921,  can  hold  the 
office  of  governor  for  a  period  of  two  years  after  the 
end  of  his  term  as  secretary  of  state,  in  spite  of  the 
fact  that  there  will  be  a  regular  biennial  election  in 
November,  1920,  as  well  as  one  in  November,  1922; 
there  a  governor  had  in  truth  been  elected,  while  here 
no  governor  has  yet  been  elected ;  there  the  only  ques- 
tion which  was  decided  was  that  the  secretary  of  state 
could  hold  the  office  of  governor  until  an  elected  gov- 
ernor could  be  inaugurated,  while  here  it  is  conceded 
that  the  secretary  of  state  can  hold  the  office  of  gov- 
ernor until  an  elected  governor  can  be  inaugurated; 
there  a  governor  was  elected  at  the  very  first  electioB 
occurring  after  the  office  of  governor  became  vacant, 
while  here  no  governor  has  yet  been  elected,  and  th^ 
only  question  to  be  decided  is  whether  a  governor  can 


;l  * 


Jan.  1920.]  State  v.  Oloott,  675 

be  elected ;  there  the  court  was  not  called  npon  to  de- 
cide when  a  governor  could  be  ejected,  while  here  that 
is  the  sole  question  for  decision.  Since  the  Chadwick 
case  does  not  decide  or  attempt  to  decide  when  a  gov- 
ernor can  be  elected,  our  investigation  and  decision  of 
the  question  presented  here  is  unhampered  and  un« 
controlled  by  any  prior  adjudication;  and  therefore 
we  must  first  look  to  the  Constitution  itself  and  see 
whether  it  tells  us  when  the  governor  is  to  be  elected. 
Upon  turning  to  that  instrument  we  find  that  Article 
V,  Section  4,  tells  us  that  'Hhe  governor  shall  be 
elected  by  the  qualified  electors  of  the  state  at  the 
times  and  places  of  choosing  members  of  the  legisla- 
tive assembly *';  and  upon  further  investigation  we  find 
that  November,  1920,  is  the  time  when  and  the  voting 
places  throughout  the  state  are  the  places  where  the 
qualified  electors  of  the  state  will  choose  members  of 
the  legislative  assembly.  The  Constitution  does  not 
state  in  express  terms,  nor  does  it  impliedly  say,  that 
a  governor  cannot  be  elected  at  the  next  election ;  and 
therefore  we  must,  on  that  account,  ascertain  what  the 
general  rules  of  law  are.  The  rule  in  this  jurisdiction 
has  always  been  that  when  an  elective  ofiice  becomes 
vacant  the  legal  voters  have  the  right  in  the  absence  of 
a  statute  to  the  contrary,  at  the  next  election,  if  there 
be  sufficient  time  to  make  use  of  the  election  machinery, 
to  elect  some  person  to  the  oflBce.  This  rule  has  been 
enforced  by  this  court  in  previous  cases ;  and  it  has  been 
observed  by  the  voters,  notably  when  Ben  W.  Oloott 
was  elected  secretary  of  state  to  fill  a  vacancy  caused 
by  the  death  of  Frank  W.  Benson.  Applying  the  gen- 
eral rule  which  governs  elective  oflices  we  are  then 
brought  to  the  conclusion  that  the  legal  voters  are  en- 
titled to  elect  a  governor  in  November,  1920. 


676  State  v.  Olcott.  •  [94  Or. 

For  the  reasons  which  I  expressed  in  Olcott  v.  Hoff 
and  for  those  given  herein  I  am  unable  to  agree  with 
the  conclusion  reached  by  a  majority  of  my  associates. 

BsNsoK,  J.,  concurs. 

BURNETT,  J.— I  concur  in  the  argument  of  Mr. 
Justice  Habbis  in  his  limitation  of  Chddwick  v.  Ear- 
hart,  and  likewise  I  concur  in  the  result  of  his  opinion. 

If  the  present  secretary  of  state  is  now  indeed  the 
governor,  he  can  resign  the  latter  oflBce.  Such  a  resig- 
nation would  not  affect  the  duties  imposed  upon  a  gov- 
ernor, for  there  would  still  be  in  oflBce  the  present 
elected,  qualified  and  actitig  secretary  of  state,  who  is 
charged  by  the  Constitution  with  the  performance  of 
those  duties  until  a  governor  shall  be  elected.  The 
secretary  of  state's  tenure  of  office  as  such  is  the 
utmost  limit  of  his  authority  to  discharge  the  duties 
of  the  governor's  office.  It  is  further  limited  by  the 
right  of  the  people  to  choose  their  governor  at  the  first 
opportunity  afforded  by  a  general  election.  The  sec- 
retary  of  state  has  no  other  or  additional  hold  on  the 
gubernatorial  office.  It  is  only  because,  he  is  secretary 
that  he  can  perform  the  duties  of  governor. 

Election  is  the  rule  and  appointment  is  the  exception 
in  filling  vacancies  in  constitutional  offices.  The  excep- 
tion ought  not  to  be  expanded  by  construction  so  as  to 
narrow  the  rule.  For  these  reasons  I  am  of  the  opin- 
ion that  the  people  are  entitled  to  elect  a  governor  at 
the  next  general  election  and  that  the  writ  should  be 
made  peremptory. 
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Argaed   November  25,   1019,  revetBed  and  remanded  January  £0. 

1920. 

MONTBSANO  LUM.  &  MFG.  CO.  v.  PORTLAND 

IRON  WORKS. 

(186  Pae.  428.) 

Tiorer  and  OonTerBion^PosBesslon  is  Snfllcient  Proof  of  OwnerBhip 
Against  One  Sliowing  Ko  Title. 

1.  Aetnal  possession  of  a  chattel  at  the  time  of  the  conversion 
thereof  is  sufficient  ovidence  of  title,  in  trover  against  one  who 
shows  no  title. 

[As  to  title  on  which  action  maj  be  maintained,  see  note  in  1 
\  585.] 


Trover  and  Conversion— Posseflslon  Under  Claim  of  Title  of  Land 
is  Proof  of  Ownership  of  Ma(^hliiery  Taken  Thereftom. 

2.  Possession  of  land,  either  under  title  or  nnder  claim  of  title, 
is  sufficient  proof  in  t^ver  of  the  ownership  of  machinery  appurte- 
nant thereto  and  taken  therefrom. 

Trover  and  Convention — ^Deed  and  Zieaee  Held  Sufficient  Proof  of 
Title  to  Machinery  on  Land. 

3.  A  warranty  deed  to  plaintiff  under  which  it  was  in  possession 
and  a  lease  of  the  land  making  the  machinery  thereon  the  property 
of  the  lessor  is  suffi<:ient  proof  of  plaintiff's  ownership  of  the  matshin* 
ery  to  avoid  a  nonsuit. 

Trover  and  Conversion — Testimony  That  Plaintiff  Owned  "Mill"  is 
Evidence  of  Ownership  of  the  Machinery. 

4.  Testimony  that  plaintiff  owned  the  sawmill  is  evidence  that 
it  owned  the  machinery  therein,  since  the  term  "mill,"  in  modem 
usage,  includes  various  machines  or  combinations  of  machinery. 

Trover  and  Conversion— Proof  of  Title  from  Source  to  Land  from 
Which  Ma(^hinery  was  Taken  Unnecessary. 

5.  To  recover  for  the  conversion  of  machinery  in  a  sawmill  vested 
in  plaintiff  under  a  lease  by  it  of  the  mill  site,  proof  of  chain  of 
title  to  the  mill  site  from  the  government  is  unnecessary. 

Courts— Trover  for  Conversion  of  Mill  Machinery  is  Transitory. 

6.  An  action  to  recover  for  the  conversion  of  mill  machinery  by 
taking  it  from  the  mill  site  is  not  an  action  for  damages  to  the  land, 
but  is  transitory,  and  may  be  maintained  in  a  state  other  than  that 
in  which  the  site  is  located. 

[As  to  right  to  maintain  action  for  conversion  of  timber,  crops, 
buildings,  etc.,  in  another  state  or  county,  see  notes  in  34  li.  S.  A. 
(K.  a)  994;  44  L.  &  A.  (N.  8.)    268.] 
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Erldence— Comuti's  Statement  That  Leaee  was  Aiitigned  in  Wztttaf 
may  be  Considered. 

7.  The  statement  of  defendant's  attorney  dnring  a  eoUoqaj  ii 
court  that  a  lease  had  been  aflsigned  in  writing  may  be  considered 
by  the  jury  as  showing  an  assignment. 

Landlord  and  Tenant— Proof  Tbat  Stranger  Held  UbAer  Iiease  Baisii 
Presomptlon  of  Aattgnment. 

8.  Oral  proof  that  a  corporation,  not  the  lessee,  took  possesiioi 
of  the  leased  property  and  held  it  under  the  terma  of  the  lease, 
installing  the  machinery  as  agreed  therein,  is  admissible^  and  raiaei 
the  presumption  of  assignment  of  the  lease. 

Trover  and  OonverBlon— Measure  of  Damages  is  Market  Valne. 

9.  The  measure  of  damages  for  the  oonTersion  of  pereonal  prop- 
erty  is  the  market  value  of  the  property  at  the  time  and  place  of  ths 
conversion. 

Trover  and  Oonversten— Evidence  of  Value  Held  SoUlelent  to  Afold 
Nonsuit. 

10.  Testimony  of  two  witnesses  as  to  the  value  of  the  machinery 
converted  held  sufficient  evidence  of  value  to  avoid  a  nonsuit. 

Trover  and  OonversLon— "Reasonable  Value,"  'Tair  Oaab  Value,"  sod 
•  ''Actual  Casb  Value"  aze  Syn<myms. 

11.  "Beasonable  value,"  or  "fair  cash  value,"  and  "actual  €$A 
value"  are  practically  synonymous  terms,  and  mean  the  fair  or  resp 
sonable  cash  price  for  which  the  property  can  be  sold  on  the  market 

From  Multnomah :  William  N,  Gatbns,  Judge. 

Department  2. 

This  is  an  action  for  the  conversion  of  personal  prop- 
erty. At  the  close  of  plaintiff's  case,  defendant  inter- 
posed a  motion  for  a  judgment  of  nonsuit  which  was 
granted.    The  plaintiff  appeals. 

The  complaint,  after  setting  forth  the  incorporation 
of  the  plaintiff  and  defendant  and  the  history  of  the 
ownership  and  leasing  of  a  certain  sawmill  and  saw- 
mill site  located  in  Chehalis  County,  Washington,  im- 
mediately south  of  the  City  of  Montesano,  and  the  for- 
feiture of  such  lease,  alleges  as  follows  : 

''That  on  and  prior  to  the day  of  June,  1913, 

plaintiff,  being  the  owner  in  possession  of  the  machin- 
ery, tools,  implements,  appliances  and  personal  prop- 
erty aforesaid,  the   said  defendant,  acting  by  and 
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through  its  officers,  agent  and  employees,  did  nnlaw- 
fuUy  and  wrongfully  and  against  the  protests  of  the 
said  plaintiff,  take  and  remove  from  said  premises  the 
machinery,  tools,  implements  and  appliances,  being  the 
same  personal  property  which  it,  the  said  defendant, 
had  theretofore  sold  and  delivered  to  the  said  Monte- 
sano  Mill  Company,  and  wrongfully  and  unlawfully 
converted  the  same  to  its  own  use  and  continues  so  to 
do ;  that  plaintiff  has  demanded  from  the  said  defend- 
ant payment  of  the  value  of  said  personal  property  so 
converted,  but  said  demaiid  has  been  refused." 

Plaintiff  also  avers  that  the  personal  property  is  rea- 
sonably worth  $7,500,  in  which  sum  plaintiff  has  been 
damaged.  Attached  to  the  complaint,  as  an  exhibit, 
is  a  copy  of  the  lease  referred  to. 

The  answer  of  the  defendant  admits  the  incorpora- 
tion of  the  parties  and  denies  the  remainder  of  the 
complaint.  The  cause  was  tried  to  the  court  and  a 
jury.  The  testimony  produced  in  behalf  of  plaintiff 
tended  to  show  that  on  May  18,  1911,  the  Montesano 
Lumber  and  Manufacturing  Company  was  the  owner, 
and  in  possession  of  a  sawmill  and  mill  site  located 
near  Montesano,  Washington;  and  on  that  date  it 
.  leased  the  premises  and  mill  including  all  buildings 
and  machinery,  boom  works  and  docks  and  all  prop- 
erty both  real  and  personal  used  in  connection  there- 
with, excepting  certain  land,  to  J.  W.  Sumrall,  A.  B. 
Crosier  and  A.  K.  Foss,  for  a  rental  of  $300  per  month. 
The  lease  contained,  among  other  things,  the  following 
agreement : 

*'It*is  agreed  that  whereas  the  said  mill  at  this  time 
needs  new  machinery  and  equipment,  that  second  par- 
ties shall  furnish  as  advance  payment  upon  said  rent, 
certain  machinery  and  equipment,  a  list  of  which  has 
this  day  been  agreed  upon,  which  machinery  and  equip- 
ment, with  the  cost  of  installation,  shall  not  exceed  ten 
thousand  ($10,000)  dollars,  and  up  to  that  amount  they 
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shall  be  allowed  a  credit  upon  the  rental  to  be  paid  by 
them,  bnt  for  any  machinery,  or  eqnipment,  or  cost  of 
installation,  beyond  that  amount  then  they  shall  receive 
no  credit  npon  said  rent  dne  under  this  lease.  To  en- 
title second  parties  to  said  credit  or  machinery,  equip- 
ment and  cost  of  installation,  the  first  party  will  be 
consulted  concerning  the  plan,  character,  and  class  of 
the  machinery  furnished  and  installed ;  that  upon  such 
installation  the  machinery  and  equipment  so  furnished 
shall  be  and  become  the  property  of  the  lessor  and 
therefor  the  lessees  shall  receive  credit  at  the  rate  of 
three  hundred  ($300)  dollars  per  month,  which  shall 
be  applied  so  far  as  may  be  towards  the  advance  pay- 
ment of  said  rent/' 

The  lease  also  contained  the  following  stipulation: 

**It  is  agreed  that  the  lessees  shall  not  assign  this 
lease,  nor  any  interest  therein,  and  that  if  they  sublet 
all,  or  any  part  of  said  leased  premises,  they  shall  then 
remain  personally  bound  to  perform  all  the  conditions 
of  this  lease ;  provided,  however,  that  it  is  understood 
that  this  lease  may  be  assigned  by  the  lessees  to  a 
corporation  organized  by  them  for  the  purpose  of  oper- 
ating the  said  mill.  In  which  event,  the  said  corpora- 
tion shall  be  liable  to  keep  and  perform  all  the  condi- 
tions of  this  lease.'* 

The  lease  further  provided  that  if  the  lessees  make 
default  in  any  of  the  terms  or. conditions  of  the  lease, 
then  the  lessor  might  termina,te  the  lease  without  fur- 
ther notice,  and  thereupon  be  entitled  to  the  immediate 
possession  of  the  leased  property  together  with  all 
betterments,  improvements,  machinery  and  equipment 
added  by  the  lessees,  *'or  the  corporation  sucoeeding 
to  their  interests,  or  by  any  person  acting  under  them. " 

The  testimony  of  George  W.  Ninemire  purported  to 
show  the  following  facts  and  circumstances.  A  short 
time  after  the  execution  of  the  lease,  the  mill  prop- 
erty was  turned  over  to  a  new  concern  by  the  name 
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of  Montesano  Mill  Company,  in  conformity  with  the 
agreement  in  the  lease.  The  Mill  Company  took  pos- 
session of  the  plant,  installed  new  machinery,  and 
operated  the  mill  abont  six  months  pursuant  to  the 
terms  of  the  lease  and  recognized  the  plaintiff  as  its 
landlord.  In  June,  1913,  the  lease  having  been  for- 
feited and  the  plaintiff  having  entered  into  i>ossession 
of  the  mill  property,  it  was  the  owner  and  in  posses- 
sion of  the  mill  and  mill  property  including  all  of  the 
machinery  that  had  been  installed  by  the  Montesano 
Mill  Company.  While  the  plaintiff  was  the.  owner  and 
in  possession  of  the  property  including  the  machinery 
in  question,  the  defendant  entered  upon  the  premises, 
and  against  the  protest  of  plaintiff  removed  the  ma- 
chinery, which  was  of  the  ''reasonable  value'*  of 
$3,500.  A  deed  of  the  mill  site  from  certain  parties  to 
plaintiff  was  introduced  in  evidence. 

Beversbd  and  Bbmanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Bridges  <&  Bruener  and  Messrs.  Teal,  Minor 
<&  Winfree,  with  an  oral  argument  by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Neal  <&  Rossmtm,  with  an  oral  argu- 
ment by  Mr.  0.  A.  Neal. 

BEAN,  J. — ^It  is  contended  on  behalf  of  defendant, 
in  support  of  the  nonsuit,  that  the  plaintiff  failed  to 
prove  that  the  lease  was  assigned  in  writing  to  the 
Montesano  Mill  Company,  and  also  failed  to  prove  the 
ownership  of  the  personal  property  •  alleged  to  have 
been  converted  in  the  manner  set  forth  in  the  com- 
plaint. No  testimony  was  introduced  in  behalf  of 
defendant. 
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ly  2.  It  is  laid  down  as  a  rale  that  in  an  action  of 
trover  and  conversion,  possession  of  the  personal  prop- 
erty is  prima  facie  evidence  of  title,  and  conversion 
may  be  inferred  from  the  taking  of  property  and  neg- 
lect to  retnm  it :  38  Cyc.  2077.  Evidence  which  raises 
a  necessary  implication  of  ownership  will,  if  not  re- 
stricted or  disputed,  sustain  a  verdict  for  plaintiff. 
Actnal  possession  of  a  chattel  at  the  time  of  the  con- 
version thereof  is  sufficient  evidence  of  title  in  trover 
against  one  who  shows  no  title ;  and  ])ossession  of  land, 
either  under  a  title  or  a  claim  of  title,  is  sufficient  prool 
of  ownership  in  an  action  for  the  conversion  of  crops, 
or  timber,  or  machinery  appurtenant  to  the  land,  which 
i«  asported :  38  Cyc.  2085,  2086 ;  Harvey  v.  LidvaU,  48 
Or.  558,  561  (87  Pac.  895) ;  Dodge  v.  Irvington  Land 
Co.,  158  Ala.  91  (48  South.  383,  22  L.  B.  A.  (N.  S.) 
1100, 1102) ;  Cottrett  v.  Pickering,  32  Utah,  62  (88  Pac 
696,  10  L.  B.  A.  (N.  S.)  404,  408) ;  Spurlock  v.  Port 
Townsend  Southern  Ry.  Co.,  13  Wash.  29,  30,  31  (42 
Pac.  520) ;  Diais  v.  Major,  72  Wash.  398,  401,  402  (130 
Pac.  474) ;  Hutchinson  v.  Perley,  4  Cal.  33  (60  Am.  Dec 
578). 

3.  The  deed  of  the  mill  premises  of  F.  L.  Carr  et  aL 
to  the  plaintiff,  the  Montesano  Lumber  and  Manufac- 
turing Company,  introduced  in  evidence  by  plaintiff, 
coupled  with  evidence  tending  to  show  the  possession 
of  plaintiff  thereunder  together  with  the  lease  which 
was  in  the  nature  of  a  bill  of  sale  of  the  machinery  to 
the  plaintiff,  was  proof  of  title  and  ownership  of  such 
land  and  personal  property :  Cottrell  v.  Pickering,  32 
Utah,  62  (88  Pac.  696,  10  L.  R.  A.  (N.  S.)  404,  408); 
Dodge  v.  Land  Company,  158  Ala.  91  (48  South.  383, 
22  L.  R.  A.  (N.  S.)  1100  and  note). 

It  is  stated  in  26  Am.  &  Eng.  Ency.  Law  (2  ed.),  674; 
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"It  is  very  generally  recognized,  that  the  possession 
of  chattels,  conferring,  as  it  does,  title  good  as  against 
everyone  but  the  true  owner,  will  enable  the  person  in 
possession  to  maintain  trover  therefor  against  a  wrong- 
doer who  takes  the  chattels  from  his  possession  and 
wrongfully  converts  them,  and  the  wrongdoer  cannot 
set  up  the  title  of  the  true  owner  in  defense  to  the  ac- 
tion, or  even  in  mitigation  of  damages.  ^  ^ 

This  court  approved  this  statement  in  Harvey  v.  Lid- 
vail,  48  Or.  558,  at  page  561  (87  Pac.  895). 

4.  The  testimony  of  the  president  of  the  plaintiff 
company  indicated  that  the  plaintiff  had  a  sawmill  and 
also  owned  the  mill  site  and  was  in  possession  thereof ; 
that  it  never  parted  with  the  title  thereto.  In  5  Words 
&  Phrases,  4506,  we  find : 

**The  term  *mill,*  in  modem  usage,  includes  various 
machines  or  combinations  of  machinery,  as  cotton- 
mills,  fulling-mills,  powder-mills,  etc.** 

There  can  be  little  question  but  that  the  witness  of 
plaintiff,  in  referring  to  the  ownership  and  possession 
of  the  sawmill,  intended  to  say  that  the  plaintiff  was 
the  owner  and  in  possession  of  the  machinery  which 
constituted  the  sawmill,  and  that  the  jury  would  have 
so  understood  his  testimony.  This  is  illustrated  in  the 
cross-examination  of  the  witness  by  counsel  for  de- 
fendant when  the  inquiry  was  made  :• 

**Q.  Now,  Mr.  Ninemire,  was  this  mill  dismantlec} 
afterwards,  did  it  ever  run  after  the  machinery  was 
removed? 

**A.  Never  did. 

**Q.  The  remainder  of  the  machinery  was  removed? 

"A.  Yes. 

**Q.  It  was  dismantledt^ 

'*A.  Yes. 

*'Q.  It  is  not  a  sawmill  nowt 

**A.  No.*' 


/ 
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5.  The  personal  property,  or  mill  machinery,  de- 
scribed in  the  complaint  is  the  gravamen  of  this  action, 
and  not  the  real  estate  upon  which  the  same  was  located 
at  the  time  it  was  removed  by  the  defendant.  There- 
fore it  would  be  superfluous  to  require  the  plaintiff  to 
prove  a  chain  of  title  to  the  land  embraced  in  the  mill 
site,  from  the  government  to  the  plaintiff  as  suggested 
by  counsel  for  defendant. 

6.  Another  point  contended  for  by  defendant  ia  that 
the  action  involves  damages  to  real  property  located 
in  the  State  of  Washington,  and  is  a  local  action  and 
the  court  therefore  had  no  jurisdiction.  The  following 
authorities  apply  to  both  of  the  last  questions  men- 
tioned. 

This  controversy  between  plaintiff  and  defendant 
was  previously  before  this  court  in  another  form,  in 
the  case  of  Montesano  Co.  v.  Portland  Iron  Works,  78 
Or.  53  (152  Pac.  244).  The  court  dismissed  the  case 
on  the  ground  that  the  suit  was  one  to  recover  damages 
to  real  estate,  and  was  therefore  local  and  would  have 
to  be  brought  in  the  state  where  the  real  estate  was. 
This  court  speaking  of  the  identical  machinery  said : 

*'The  purport  of  the  lease  is  that  the  lessee  shall 
pay  $300  per  month  as  rent  for  the  mill,  and  that 
$10,000  shall  be  paid  in  advance  in  machinery  and 
equipment  to  consist  of  certain  articles  specified  in  the 
lease,  and  that  upon  the  installation  of  such  machin- 
ery and  equipment  it  shall  be  and  become  the  property 
of  the  lessor.  *.  *  The  consideration  paid  was  the  giv- 
ing of  the  lease  and  putting  the  lessee  into  possession 
of  a  valuable  mill.  So  far,  then,  plaintiff  has  shown  a 
right  to  recover  damages  unless  defendant's  contention 
that  this  is  an  action  to  recover  for  injuries  to  real 
property  has  been  sustained.  *  *  We  do  not  wish  to  be 
understood  as  holding  that  the  plaintiff  cannot  recover 
in  the  courts  of  this  state  in  an  action  for  the  trover 
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and  conversion  of  the  machinery  removed    We  think 
the  better  authorities  indicate  that  it  can.  *  * 

■ 

An  action  for  trover  and  conversion  of  machinery, 
fixtures,  trees  or  other  property  taken  from  real  estate, 
may  be  maintained  in  a  state  other  than  the  one  in 
which  the  real  estate  is  located,  on  the  theory  that  the 
machinery,  fixtures,  trees,  etc.,  after  removal  are  per- 
,  sonal  property.  The  present  case  is  a  transitory  ac- 
tion :  Ty^on  v.  McGuineas,  25  Wis.  656 ;  RUey  v.  Boston, 
U  Cush.  (Mass.)  11;  Forsyth  v.  Wells,  41  Pa.  291  (80 
Am.  Dec  617);  Wright  v.  Guier,  9  Watts  (Pa.),  172 
(36  Am.  Dec.  108).  A  late  case  on  the  subject  is  Brady 
y.  Brady,  44  L.  E.  A.  (N.  S.)  279  (161  N.  0-  324,  77 
S.  E.  235),  where  the. syllabus  reads: 

**  An  action  to  recover  the  proceeds  of  timber  wrong- 
fully severed  from  real  estate  is  transitory  and  may 
be  brought  in  the  courts  of  a  state  other  than  that 
where  the  land  is  located. ' ' 

The  cases  cited  in  defendant's  brief,  in  support  of 
the  argument  that  the  case  is  local,  are  not  in  point. 

7.  Defendant  urges  that  in  order  for  plaintiff  to 
prove  ownership  of  the  personal  property  involved 
herein,  it  must  show  among  other  things,  that  the  lease 
was  assigned  by  the  lessees  to  the  Montesano  Mill 
Company.  Mr.  Ninemire  testified  in  effect,  that  the 
lease  and  mill  property  were  turned  over  to  the  Monte- 
sano Mill  Company.  He  did  not  know  whether  the  as- 
signment was  in  writing  or  not.  In  view  of  the  follow- 
ing statement  made  ^y  counsel  for  defendant,  upon  the 
trial  of  the  case,  it  would  seem  there  was  little  contro- 
versy upon  this  point.  We  find  in  the  record  the  fol- 
lowing inquiry  by  counsel  for  plaintiff  and  answer  by 
counsel  for  defendant : 

**Mr.  Bridges:  *  *  I  would  like  to  ask  counsel  if  in 
the  trial  of  this  case  before,  counsel  didn't  admit  in  the 
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records,  that  this  lease  had  been  assigned  and  was 
owned  by  the  Montesano  Mill  Company. 

**Mr.  Wilson:  I  want  to  answer  that  I  did;  and  I 
want  to  say  right  there  I  robbed  my  client.  This  as- 
signment is  in  writing.  I  have  a  copy  of  U  in  my 
fingers,  and  he  knows  where  I  got  it,  and  he  was  pres- 
ent and  saw  it; 

* '  Mr.  Neal :  This  assignment  of  the  lease  was  made 
by  Foss,  Crosier,  and  another  man  to  the  Montesano 
Mill  Company.'* 

8.  We  see  no  reason  why  the  jury  should  not  con- 
sider the  part  of  the  statement  of  counsel  for  defend- 
ant, which  we  have  underscored.    There  appeared  to 
be  no  issue  as  to  the  form  of  the'  assignment.    How- 
ever, plaintiff  could  prove  orally  that  the  Montesano 
Mill  Company  took  possession  of  the  property,  and 
held  possession  under  the  terms  of  the'  lease,  and  in 
compliance  with  the  lease  installed  the  machinery  in 
question  and  recognized  the  plaintiff  as  the  lessor: 
Dickinson  Co.  v.  Fitterli/ng,  69  Minn.  162  (71  N.  V. 
1030,  at  page  1031).    Where  leased  property  is  fonnd 
in  the  possession  of  one  other  than  the  lessee,  the  pre- 
sumption is  that  the  occupant  is  an  assignee :  Weide  v. 
St.  PcmL  Boom  Co.,  92  Minn.  76  (99  N.  W.  421,  at  page 
422);  Ehling  v.  Fuylein,  2  Mo.  App.  252;  Bedford  r. 
Terhime,  30  N.  T.  453  (86  Am.  Dec.  394).    See  note  in 
52  L.  E.  A.  (N.  S.)  986.    This  court,  in  the  case  of 
Leadbetter  v.  Pewtherer,  61  Or.  168  (121  Pac.  799,  Ann. 
Cas.  1914B,  464),  held  that  where  a  person,  other  than 
the  lessee,  is  shown  to  be  in  possession  of  leased  prem- 
ises, paying  rent  therefor,  the  law  will  presume  that  the 
lease  has  been  assigned  to  him.    Moreover  the  lease 
contains  the  provision  that  upon  default  of  any  of  lie 
terms  of  the  lease  the  lessor — 

* '  Shall  thereupon  be  entitled  to  the  immediate  pos- 
session of  the  leased  property,  together  with  all  better- 
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merits,  improvements,  machinery  and  equipment  added 
by  the  lessees,  or  the  corporation  succeeding  to  their 
interests,  or  by  any  person  acting  under  them. ' ' 

The  testimony  tended  to  show  that  the  Montesano 
Mill  Company  entered  into  possession  of  the  mill  prop- 
erty, and  accepted  the  lease  and  performed  some  of 
the  conditions  thereof,  and  we  hold  there  was  some  evi- 
dence of  the  assignment  of  the  lease. 

9.  Defendant  contends  there  was  no  evidence  to 
prove  the  market  value  of  the  machinery.  With  this 
we  are  unable  to  agree.  The  general  rule  for  the  meas- 
ure of  damages  for  conversion  of  personal  property  is 
the  market  value  of  the  property  at  the  time  and  place 
of  conversion:  Swank  v.  Elwert,  55  Or.  487  (105  Pac. 
901). 

10.  The  testimony  as  to  the  value  of  the  machinery 
was  given  by  the  witnesses,  George  N.  Ninemire  and 
L.  H.  Potter.  The  testimony  of  Mr.  Ninemire  on  the 
subject  is  in  part  as  follows : 

*'Q.  Do  you  know  the  value  of  machinery  of  that 
character? 

**A.  Ido.  •• 

**Q.  Are  you  acquainted,  and  were  you  acquainted, 
at  the  time,  with  the  value  of  machinery  such  as  the 
machinery  involved  here? 

*'A.  I  was  building  a  sawmill  and  buying  machinery 
all  over  the  country. 

*'Mr.  Neal:  It  is  a  question  as  to  what  the  market 
value  of  the  machinery  was  at  the  particular  time  and 
place.  •  • 

**Q.  Get  at  the  value  of  machinery,  tools  and  imple- 
ments which  they  removed  from  this  property,  not  what 
they  put  in.    They  might  have  put  in  more  or  less. 

**A.  It  was  worth  about  $3,500,  that  is,  taking  the 
machinery  second  hand  as  it  was  after  it  was  taken  out. 
That  is  not  the  first  cost  of  it.  It  was  worth  more 
money. ' ' 
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Mr.  Potter  testified,  snbstaliitially,  as  follows :  That 
he  had  lived  in  Montesano  for  six  years ;  that  he  was  a 
master  mechanic  of  the  construction  of  mills,  and  had 
been  engaged  in  that  line  of  work  for  twenty-one  years; 
that  he  was  acquainted  with  the  plant  of  the  Montesano 
Lumber  and  Manufacturing  Company,  in  Montesano. 
He  was  then  asked : 

'  *  Q.  Did  you  know  the  property  which  was  taken  out 
of  the  Montesano  Lumber  &  Manufacturing  Co.  by. 
some  people  along  in  June,  1913 1 

*' A.  I  could  not  say  exactly  for  the  year.  •  • 

**Q.  Did  you  see  tiie  property  and  know  what  was 
taken  outt 

**A.  Yes,  I  know  the  machinery. 

*  *  Q.  Did  you  at  the  time  know  the  reaflonable  valne 
of  the  machinery?    Answer  that,  yes  or  no.*' 

After  objection  and  some  discussion  by  cotinsel,  the 
witness  continued: 

*' A.  Price  of  property  on  the  ground?  *  * 

*'Q.  I  want  to  know  whether  at  the  time  you  were 
acquainted  generally  with  mill  machinery ! 

^*A.  Yes.  •  • 

**Q.  I  will  a«k  you  to  state  what  was  the  reasonable 
value  of  the  machinery  which  was  at  this  time  taken 
out  of  this  Montesano  Lumber  &  Manufacturing  plant, 
basing  the  value  immediately  after  the  property  was 
taken  out  of  the  mill,  and  while  it  was  on  the  wharf  or 
in  the  vicinity  of  the  mill  at  Montesano  t 

*  'A.  Thirty-five  hundred  dollars. ' ' 

The  witnesses  evidently  referred  to  the  market  valne 
of  the  personal  property.  All  of  this  testimony  was 
introduced  over  the  objections  and  exceptions  of  coun- 
sel for  defendant.    ^ 

11.  **Eeasonable  value''  or  **fair  cash  value''  and 
*' actual  cash  value"  are  practicUy  synonymous  terms. 
In  Words  &  Phrases,  page  152,  we  find : 
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**The  actual  cash  value  of  the  property,  is  the  price 
it  will  bring  in  a  fair  market,  after  fair  and  reasonable 
efforts  have  been  made  to  find  a  purchaser  who  will 
give  the  highest  price.  The  actual  cash  value,  then,  is 
the  fair  or  reasonable  cash  price  for  which  the  prop- 
erty can  be  sold  in  the  market. '  * 

The  general  rule  is  stated  in  38  Cyc  2092,  thus : 

*'In  trover  the  measure  of  damages  is  the  fair,  rea- 
sonable value  of  the  property  converted,  which  will  be 
presumed  to  be  either  what  it  was  worth  oi^  the  market, 
irrespective  of  the  price  paid  for  it,  or  the  amount  it 
was  subsequently  sold  for,  or  what  it  was  actually 
worth  if  it  had  no  market  value, ' ' 

We  think  the  objection  of  the  defendant  would  go  to 
the  weight  of  the  testimony  and  not  to  the  competency 
thereof.  The  testimony  relating  to  the  value,  was  not 
restricted  to  the  value  of  the  machinery  for  the  purpose 
used,  as  in  SwcunJc  v.  Ehuert,  55  Or.  487  (105  Pac.  901), 
relied  upon  by  defendant.  We  conclude  there  was 
some  competent  evidence  as  to  damages  to  be  submitted 
to  the  jury  and  that  the  testimony  on  behalf  of  plain- 
tiff was  suflBcient  to  make  a  prima  facie  case,  entitling 
plaintiff  to  some  amount  as  damages.  It  was  error  to 
sustain  the  motion  for  a  nonsuit. 

The  judgment  of  the  lower  court  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Bevebsed  Ain>  Bemakded. 

MgBbide,  C.  J.)  and  Haebis  and  Bennett,  JJ., 
concur. 

94  Or. 
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^  Argaed  «t  Pendleton  October  29,  affirmed  December  23,  1919,  rdiear 

ing  denied  January  20,  1920. 

LOONEY  V.  SEAES. 

(185  Fac  925;  186  Pae.  548.) 

AdTerse  PosseMon— Title  Need  not  be  Perfect. 

1.  It  is  not  necessary,  to  make  possession  adverse,  tliat  a  putj 
should  have  a  perfect  title,  or  that  he  should  even  think  he  has  a 
perfect  title,  but,  on  the  contrary,  he  may  know  his  title  is  weak 
ccnd  defective. 

[As  to  what  constitutes  color  of  title  sufficient  to  ^stain 
action  of  adverse  possession,  see  notes  in  14  Am.  Dec  5S0;  M 
Am.  St.  Sep.  701.] 

AdverM  PofMeflsionr— SoBtalned  by  Evidence. 

2.  In  an  action  to  quiet  title,  under  claim  of  title  by  advene 
possession,  evidence  held  sufficient  to  sustain  a  judgment  for  plain- 
tiffs, although  the  person  under  whom  plaintiffs  claim  failed*  to 
pay  the  taxes  on  the  land,  and  did  not  return  tke  same  on  hie  tiz 
list. 

PETITION  FOB  EEHBABING. 

AdTexse  Poaeearion^-^tonferi  FM-simida  Title  by  Operation  of  Law. 

3.  Adverse  possession  for  more  than  10  years  confers  fee-simple 
title  by  operation  of  law. 

Ejectmeoit — Title  by  Advene  PosBeselon  Ayailablo  as  IMeosa. 

4.  One  acquiring  title  to  land  by  adverse  posseseion  can  success- 
fully defend  an  ejectment  action  brought  by  the  owner  of  the  record 
title. 

<)iileti]ig  Tltle—Becord  Title  la  Oloud  on  Title  by  Adyecie  PoflsesloiL 

5.  The  deed  to  the  owner  of  the  record  title  is  a  cloud  on  the  title 
acquired  by  adverse  possession  which  the  party  having  title  by 
adverse  possession  may  sue  to  remove. 

Taxation— Holder  of  Becord  Title  is  not  Entitled  to  BeimbnxBfliiiflOt 
from  Adverse  Claimant  for  Taxea  Paid. 

6.  The  holder  of  the  record  title  to  land  in  the  adverse  possession 
of  another  was  paying  taxes  on  his  own  land  during  the  ten  years 
necessary  to  give  title  to  the  adverse  claimant,  and  thereafter  was 
a  mere  volunteer  with  no  right  to  reimbursement  from  the  adverse 
claimant. 

T^ucation— Beoord  Owner  Bedeeming  from  Tax  Bale  not  Entitled  U 
Belmbnrsement  from  Adverse  Holder. 

7.  Under  Section  3124,  B.  &  C.  Gomp.,  providing  that  any  re- 
demption from  a  tax  sale  shall  inure  to  the  benefit  of  the  person 
having  the  legal  or  equitable  tttle  subject  to  the  right  of  the  person 
making  the  redemption  to  reimbursement  by  the  person  benefited, 
the  r^emption  by  the  owner  of  the  record  title  of  land  in  tbe 
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adverse  possession  of  another  inures  to  his  own  benefit  and  gave  him 
no  right  to  reimbursement. 

Tazatioa— Bight  of  Person  Bedeamlxig  from  Tax  Sale  is  Governed 
by  Statute  Th«n  in  Foroe. 

8.  Laws  of  1907y  page  480,  Section  69,  requiring  one  suing  to 
remove  the  cloud  ^f  a  tax  title  to  deposit  all  payments  by  the  pur- 
ehaser  with  interest,  gave  no  right  to  interest  to  one  redeeming  from 
a  tax  sale  in  1904,  in  view  of  Section  80,  continuing  the  old  statute 
in  force  as  to  taxes  previously  accruing. 

Intereet— -BeooTery  Depends  on  Statute. 

9.  The  right  to  recover  interest  as  such  must  be  found  in  the  stat- 
ute which  confers  it,  and  unless  included  it  must  be  deemed  excluded. 

Ilamagee — ^Taxation— Becoird  Owner  of  Iiaad  in  Adyeree  PoflBessUm  of 
Another  ia  not  Bntitled  to  Intereet  on  Taxes  Paid. 

10.  Payments  of  taxes  on  land  in  the  adverse  possession  of  an- 
other by  the  record  owner  who  had  redeemed  from  a  tax  sale  were 
not  within  the  interest  statute  (Section  6028,  L.  O.  L.,  as  amended- 
by  Laws  1917,  p.  781),  nor  was  interest  recoverable  as  damages. 

From  Gilliam :  David  B.  Pabkeb^  Judge. 

In  Banc. 

This  is  a  suit  brought  to  quiet  title  to  a  strip  of  land 
described  as  follows  : 

Southeast  quarter  of  northeast  quarter,  and  the  east 
half  of  the  southeast  quarter,  of  section  5,  and  the 
northwest  quart^er  of  the  northwest  quarter,  of  section 
9,  all  in  township  4,  south  of  range  20,  E.  W.  M.  Gilliam 
County,  Oregon. 

The  lands  in  question  were  originally  what  is*  gen- 
erally known  as  * '  Forfeited  Nortliem  Pacific  Bailroad 
lands.  *' 

These  lands  were  for  a  long  time  supposed  to  he^  a 
part  of  the  land  grant  of  odd  sections  to  the  Northern 
Pacific  railroad,  and  were  held  by  it  for  many  years  as 
a  part  thereof.  However,  in  1890  Congress  passed  an 
act  forfeiting  them.  Prior  to  that  time  many  persons 
had  settled  upon  the  lands  under  contracts  with  the 
Northern  Pacific  Bailroad,  expecting  to  purchase  the 
same  ultimately  from  that  company.  The  act  of  Con- 
gress recognized  their  possessory  rights  and  provided 
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that  under  certfiin  circninstances  and  conditions  they 
might  purchase  the  lands  so  held. 

Long  prior  to  1900  one  William  S.  Bean  had  taken  a 
homestead  on  the  even  section  adjoining  the  land  in  dis- 
pute, and  was  in  possession  of  the  tract  which  is  ia 
dispute — ^probably  in  connection  with  his  homestead- 
claiming  it  as  railroad  land. 

At  some  time  prior  to  1890  William  liooney  seems  to 
have  purchased  from  Bean,  the  possessory  right  to 
Bean 's  homestead  claim.  About  that  time  Bean  moved 
away  and  left  the  country.  Looney  seems  to  have  re- 
mained in  possession,  both  of  the  homestead  claim  upon 
which  he  filed,  and  also  the  railroad  land,  which  is  now 
in  dispute.  Either  at  the  time  of  the  purchase  of  the 
homestead,  or  at  some  later  time,  there  seems  to  have 
been  some  arrangement  or  oral  contract  between  Bean 
and  Looney  in  relation  to  the  purchase  of  Bean's  right 
to  the  railroadland. 

Li  the  year  1898  Bean  filed  upon  and  purchased  the 
land  under  the  act  of  Congress  at  $1.25  an  acre,  mak- 
ing an  affidavit  at  the  time  that  he  was  in  possession  of 
the  land,  and  had  been  ever  since  prior  to  the  year  1890 
claiming  it  as  Northern  Pacific  Bailroad  land,,  and 
expecting  to  obtain  title  to  it  from  said  company. 
Looney  assisted  him  in  making  this  proof  and  made  a 
corrobatory  affidavit. 

On  May  22, 1899,  the  government  issued  a  patent  to 
Bean  for  the  land.  Shortly  afterwards  and  during  the 
year  1900  there  seems  to  have  been  a  controversy  be- 
tween Bean  and  Looney,  as  to  the  terms  and  conditions 
under  which  Bean  was  to  transfer  the  land  to  Looney, 
and  Bean  refused  to  make  a  deed  of  the  land  to  Looney. 
He  finally  repudiated  the  transaction  with  Looney  alto- 
gether, claiming  that  Looney  had  failed  to  comply  with 
the  terms  of  the  contract  on  his  part^  and  Bean  there- 
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upon  in  the  year  1901  transferred  the  land  in  question 
to  SearSy  the  defendant  herein.  According  to  the  tes- 
timony. Sears  paid  a  consideration  of  about  $725  for 
the  land.  About  $600  of  this  was  in  satisfaction  of  a 
previous  debt,  and  $125  was  paid  to  Bean  and  his  wife 
in  cash. 

Shortly  after  this  transaction,  Sears  placed  his  deed 
from  Bean  upon  the  record  and  is  now  the  imques- 
tioned  holder  of  the  record  title.  ' 

Bean  and  Looney  are  both  dead,  and  this  suit  is 
brought  by  the  heirs  of  Looney  against  Sears  to  quiet 
title,  plaintiffs  alleging  that  William  Looney  and  his 
representatives  have  held  adverse  possession  of  th^ 
.tract  in  question  from  the  year  1890  up  to  the  time  of 
the  commencement  of  this  suit,  which  was  about  June, 
19187  The  only  question  in  the  case  is  whether  or  not 
the  plaintiffs  have  title  to  the  land  by  adverse  posses- 
sion. Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Ramsey,  Lange  £  NoU,ynih  an  oral  argument 
by  Mr.  William  Ramsey. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  T.  A.  Weinke. 

BENNETT,  J.— There  is  no  question  but  what  the 
plaintiffs  and  their  ancestor,  William  Looney,  have 
been  in  possession  of  the  land  from  the  year  1900  up  to 
the  beginning  of  this  suit.  Neither  can  there  be  any 
serious  question  but  what  that  possession^  was  open, 
notorious  and  exclusive. 

The  undisputed  evidence  shows  that  William  Looney 
had  the  land  inclosed  in  the  year  1900  (partly  by  his 
own  fence,  partly  by  the  fence  around  his  homestead 
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adjoining  and  partly  by  connecting  with  the  fences  of 
other  neighbors).    In  1901  he  bnilt  a  house  upon  it, 
two  stories  high  and  16x24  feet  in  diameter,  and  after- 
wards it  was  enlarged  by  one  of  his  tenants.    He  also 
built  a  bam  on  the  place.    At  first  he  used  the  land  for 
grazing  purposes,  but  some  time  prior  to  1908,  he  com- 
menced to  cultivate  about  15  acres,  and  in  that  year  one 
of  his  tenants,  by  the  name  of  Bickard,  broke  np  an 
additional  40  acres,  which  has  since  been  in  cultivation* 
Looney  rented  the  land  out  at  different  times  to  diflFer- 
ent  parties — once  to  a  man  by  the  name  of  Simon  for 
two  or  three  years,  and  again  to  Bickard,  who  farmed 
it  for  six  years — ^f rom  1909  to  1914.    At  the  time  of  his 
death  the  improvements  Mr.  Looney  had  on  the  place 
in  dispute  were  valued  by  the  witnesses  at  about  $1,000 
or  $1,200. 

The  only  question,  therefore,  is  whether  or  not  this 
possession  of  Looney  was  adverse  to  the  rights  of  the 
defendant  and  under  claim  of  right.  Ji.s  Looney  him- 
self is  dead,  the  evidence  is  necessarily  largely  inferen- 
tial and  circumstantial. 

On  the  one  hand,  there  is  his  long,  continual  posses- 
sion and  his  continuous  acts  of  ownership  over  the 
property.  He  fenced  it,  improved  it,  built  a  house  and 
bam  thereon  and  rented  it  to  at  least  two  different  par- 
ties, and  the  further  fact  that  he  did  not  pay  any  rent 
or  in  anywise  recognize  any  superior  right  of  the 
defendant. 

In  addition  to  this,  there  is  the  testimony  of  Bobert 
Looney,  son  of  William  Looney,  and  several  neighbors 
living  in  the  vicinity,  who  testified  that  William  Looney 
always  claimed  to  own  the  land,  from  the  year  1900 
down  to  the. time  of  his  death. 

Against  this,  on  the  other  hand,  is  offered  the  undis- 
puted fact  that  Looney  did  not  pay  the  taxes ;  that  the 
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land  was  constantly  assessed  to  Sears,  and  that  Looney 
in  four  different  years  made  sworn  returns  of  his  prop- 
erty to  the  assessor  and  omitted  to  list  or  mention  this 
tract. 

In  addition  to  this  the  defendant  offered  the  testi- 
mony of  one  Portwood,  who  was  county  clerk  between 
1901  and  1905,  and  who  testified  in  relation  to  the 
matter  as  follows : 

*' A.  Well,  about  all  I  remember  was  that  he  had  fur- 
nished Mr.  Bean  the  money  to  buy  the  land  from  the 
R.  R.  Company,  expecting  to  get  a  deed  to  it  when  Mr. 
Bean  got  the  title,  and  that  he  never  got  it.  That  is, 
Bean  had  never  given  him  a  deed. 

*'Q.  What  further  did  he  say,  if  anything,  about 
claiming  the  land,  or  his  interest  in  itt 

*' A.  Well,  about  all  I  remember  was  that  at  one  time 
he  talked  to  me  about  some  one  had  advised  him  if  he 
would  pay  the  taxes  on  the  land,  it  would  give  him  some 
right  to  hold  it  in  some  way;  he  had  that  impression, 
and  he  asked  me  about  it.  He  thought  if  he  paid  the 
taxes  before  Mr.  Sears  did,  it  might  help  his  case.  We 
had  some  conversation  along  that  line;  I  don't  remem- 
ber exactly  what  it  was. 

**Q.  Did  he  say  whether  he  claimed  to  own  the  land? 

' '  A.  I  never  remember  hearing  iim  say  he  owned  it, 
but  he  had  possession  of  it,  farmed  it.  He  didn  't  talk 
to  me  as  though  he  owned  it.  I  understood  it  was  to  be 
assessed  to  Mr.  Sears. 

*'Q.  How  long  ago  was  that,  if  you  remember? 

**A.  I  don't  remember.  But  it  must  have  been  be- 
tween 1901  and  1905,  probably,  different  times  during 
that  time. '  * 

And  again  on  cross-examination : 

*  *  Q.  Did  he,  at  the  time  he  asked  you  about  the  pay- 
ment of  taxes,  did  his  idea  seem  to  be  he  was  going  to 
retain  possession,  he  was  going  to  hold  possession,  and 
he  wa^  going  to  try  to  get  a  better  hold  t 

**  A.  Yes }  I  presume  that  is  what  the  idea  was. 
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*  *  Q.  He  was  trying  to  hold  the  land,  trying  to  get  a 
better  hold? 

'*A.  I  don't  know  as  to  that.  He  simply  asked  me 
if  I  thought  if  he  paid  the  taxes,  he  would  have  a  better 
show  to  retain  the  land. 

**Q.  He  was  in  possession  of  the  landT 

''A.  Yes/' 

Defendant  also  offers  his  own  testimony  as  to  a  con- 
versation he  had  with  William  Looney  in  1904,  at  a 
time  when  he  came  up  to  redeem  the  land  from  a  tax 
sale.    He  says  of  this  conversation: 

^^He  told  me  he  ought  to  have  that  land;  that  he  had 
an  agreement  with  Mr.  Bean,  and  that  he  ought  to  have 
that  land.  He  says,  *He  has  acted  the  scoundrel  with 
me.'  He  used  very  strong  language.  He  says,  *If  I 
have  to  leave  that  land  I  will  hunt  up  Bill  Bean  and  kiD 
him;  he  has  betrayed  me.'  I  said,  *Mr.  Looney,  you 
would  hardly  do  that,  after  second  thought. ' '  * 

There  is  considerable  testimony  and  much  discus- 
sion in  the  briefs  as  to  the  nature  of  the  contract  be- 
tween  Bean  and  William  Looney  regarding  the  land. 
It  is  evident  from  the  record  that  there  was  some  kind 
of  a  deal  between  them,  in  relation  to  this  land,  prior  to 
the  time  Bean  deeded  it  to  Sears  in  1901 ;  but  as  both 
Bean  and  William  Looney  are  dead,  the  evidence  re- 
mains very  nebulous  and  unsatisfactory  as  to  what  the 
nature  of  that  agreement  really  was. 

As  we  view  it,  however,  that  is  wholly  immaterial,  for 
whatever  that  agreement  was  Mr.  Bean  repudiated  it, 
claiming  that  Looney  had  not  complied  with  the  con- 
tract upon  his  part  and  made  it  impossible  for  him  to 
transfer  the  land  to  Looney  or  to  comply  with  any 
agreement  in  relation  thereto,  which  had  theretofore 
existed  by  deeding  the  land  absolutely  to  Sears.  After 
Bean  had  thus  repudiated  the  contract  and  transferred 
the  land  to  another  party,  claiming  that  he  was  no 
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longer  under  any  obligation  to  convey  to  Looney,  it 
could  hardly  be  said  that  Looney  continued  to  hold 
under  the  contract. 

We  think  Looney 's  continuous  possession  for  so  long 
a  time;  his  assertion  of  ownership  and  right  to  the 
land;  the  placing  of  a  valuable  house  and  barn  and 
fencing  on  the  land ;  the  renting  it^  and  taking  the  rents 
and  profits  to  himself,  were  such  unequivocal  acts  of 
ownership,  as  to  overcome  the  inference  which  might 
otherwise  be  drawn  from  his  failure  to  pay  the  taxes, 
or  to  return  the  property  upon  his  tax  list. 

It  is  true  that  his  failure  to  pay  the  taxes  on  the  land 
and  his  failure  to  return  the  same  on  his  tax  lists  was 
persuasive  evidence  against  his  claim  of  right,  and  if 
his  acts  of  ownership  were  otherwise  equivocal  or 
doubtful,  his  failure  to  pay  the  taxes  might  turn  the 
scales  against  hiln.  But  while  the  failure  to  pay  the 
taxes,  or  to  return  the  property  for  taxation,  is  compe- 
tent evidence  and  of  considerable  weight,  it  is  by  no 
means  conclusive. 

In  2  C.  J,  203,  it  is  said. 

*  *  Payment  of  taxes  is  not  an  element  of  adverse  pos- 
session, unless  made  so  by  statutory  requirement,  and 
the  fact  that  the  owner  of  land  held  adversely  by  an- 
other continues  to  pay  the  taxes  assessed  on  the  land 
will  not  preclude  the  latter  from  acquiring  title  thereto 
by  lapse  of  time. ' ' 

In2C.  J.  270,  it  is  said: 

**  Adverse  possession  of  land  may  be  shown  by  proof 
of  the  acts  of  the  claimant  as  well  as  by  his  oral  decla- 
rations. Exercise  of  the  usual  acts  of  ownership  over 
the  land  in  dispute  is  evidence  to  show  that  the  posses- 
sion was  Hostile.  The  character  of  the  possession  canv 
not  always  be  determined  from  the  declarations  of  the 
person  in  possession  because  he  may  not  make  any, 
nor  are  his  declarations  always  conclusive  against  one 
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claiming  under  him.  Thus  it  is  permissible  to  show 
a  conveyance  of  the  premises  by  the  claimant,  or  an 
offer  to  convey  them,  or  a  mortgage,  or  a  lease,  or  a 
devise  thereof,  by  him,  or  that  he  prevented  cattle  be- 
longing to  others  from  running  at  large  on  the  land,  or 
built  a  residence  thereoni*' 

Nearly  all  of  these  distinguishing  acts  of  ownership 
occurred  in  this  case,  and  in  addition  thereto,  the  over- 
whelming testimony  is,  that  Looney  frequently,  in  con- 
nection with  his  possession,  asserted  that  he  owned  and 
claimed  the  land. 

In  Smith  v.  Badura,  70  Or.  58,  61  (139  Pac  107, 108), 
it  is  said : 

■*  *  If  such  person  uses  the  property  as  his  own,  that  is 
one  manner  of  declaring  to  the  world,  or  the  true 
owner,  that  he  is  asserting  a  title  in  hostility  to  the 
true  title,  and  thenceforth  the  owner  must  beware. 
Such  entry  and  use  raises  a  presumption  of  the  daim 
of  right  or  title.  ^' 

Again  in  Dunnigm  v.  Wood,  58  Or.  119, 124  (112  Paa 
531,  533),  it  is  announced: 

*' Actual,  open,  notorious,  distinct,  and  continuoufl 
possession  of  real  property,  under  a  claim  of  right, 
and  not  inconsistent  with  the  other  acts  of  the  party  or 
circumstances  in  the  case,  raise  a  presumption  that  the 
possession  is  hostile." 

The  statements  of  Looney  to  Portwood  and  to  the 
defendant,  do  not  seem  to  show  that  Looney  was  not 
claiming  a  right  to  the  land.  The  statements  to  Port- 
wood  import,  on  the  contrary,  that  he  was  claiming  it, 
and  seeking  for  means  whereby  he  could  make  his  right 
more  effective.    In  the  talk  with  Sears,  he  says : 

' '  If  I  have  to  leave  that  land  I  will  hunt  up  Bill  Bean 
and  kill  him." 

We  think  this  language,  in  connection  with  the  fact 
that  he  did  not  give  up  the  land  but  continued  in  pos- 
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session,  was  an  assertion  of  his  claim  of  right.  We  do 
not  say,  ''if  I  have  to  leave '^  a  thing  nnless  we  are 
claiming  that  thing. 

Of  course,  Looney  knew  all  the  time  after  Bean  re- 
fused to  make  him  a  deed,  that  his  title  to  the  property 
was  defective,  and  that  he  might  have  to  give  it  up, 
but  he  was  sticking  in  possession  and  by  his  actions 
sturdily  asserting  his  claim,  just  the  same. 

1.  It  is  not  necessary  to  make  possefision  ^^ adverse" 
that  a  party  shall  have  a  perfect  title,  or  that  he  shall 
even  think  he  has  a  perfect  title.  On  the  contrary,  he 
may  know  that  his  title  is  weak  and  defective  and  yet 
be  holding  adversely.    In  2  C.  J.  201,  it  is  said : 

**Mere  knowledge  on  the  part  of  claimant  that  the 
title  was  defective  or  was  not  a  perfect  title  will  not 
impeach  the  good  faith  of^his  purchase.  Such  knowl- 
edge is  not  in  itself  inconsistent  with  a  bona  fide  claim 
of  right." 

In  Bessley  v.  Powder  River  Oold  Dredging  Co.,  95 
V  Or.  —  (185  Pac.  753),  it  is  said  by  Judge  Bean,  speak- 
ing for  the  court  in  banc: 

*'The  terms  'claim  of  right,*  'claim  of  title*  and 
'claim  of  ownership,*  when  used  in  the  books  to  ex- 
press adverse  intent  mean  nothing  more  than  the  in- 
tention of  the  disseisor  to  appropriate  and  use  the  land 
as  his  own  to  the  exclusion  of  all  others,  irrespective 
of  any  semblance  or  shadow  of  actual  title  or  right.** 

2.  Here  there  was  every  element  of  adverse  posses- 
sion and  that  possession  was  continued  for  at  least  17 
years.  For  at  least  14  years  defendant  Sears  knew 
that  Looney  was  in  possession  of  the  property,  and 
ought  to  have  known  that  he  was  exercising  acts  of 
ownership  over  the  same. 


700  LooNEY  V.  Sears.  [94  Or. 

In  Bessler  v.  Powder  River  Gold  Dredging  Co.,  95 
Or.  —  (185  Pac.  753),  it  is  said: 

**Tlie  Sumpter  Lumber  Co.  knew,  or  should  have 
known,  of  the  possession  and  claim  of  plaintiff  and  his 
predecessors.  An  owner  of  premises  is  bound  to  take 
notice  of  the  nature  ^nd  extent  of  possession  by  claim- 
ant. The  party  holding  the  superior  title  is  not  in  the 
condition  of  an  ordinary  and  casual  observer,  but  must 
diligently  look  to  his  own  interests,  know  the  bound- 
aries of  his  own  land,  and  ascertain  the  extent,  mean- 
ing and  locality  of  any  settlement  made  within  them 
without  his  authority.  * ' 

In  this  case  the  defendant  having  knowledge  of 
Looney^s  claim  and  of  his  possession,  slept  upon  his 
rights  for  a  period  of  more  than  fourteen  years.  He  is 
now  in  no  position  to  assert  them. 

The  decree  of  the  court  below  is  affirmed* 

Affismxd. 


Bebearing  denied  January  20,  1920. 

Petition  fob  Eehearing. 

(180  Pac.  548.) 

On  petition  for  rehearing  filed  January  7,  1920. 

Denibd. 

Messrs.  Ramsey,  Lcmge  <&  Nott,  for  the  petition. 

Mr.  T.  A.  Weinke,  contra. 

BUENETT,  J.— It  will  be  remembered  that  the 
plaintiffs  began  this  suit  against  the  defendant,  claim- 
ing to  have  acquired  title  to  the  realty  in  question 
through  their  father,  now  deceased,  by  his  more  than 
ten  years'  adverse  possession  thereof  and  that  a  deed 
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from  Beaiiy  the  patentee  of  the  land,  to  Sears  oonsti^ 
tuted  a  clond  on  the  title,  which  they  desired  removed. 
Sears  answered,  asserting  his  title,  stating  in  substance 
that  he  had  purchased  the  land  from  Bean,  l^ho  was 
then  the  owner  of  it,  in  fee  simple,  on  July  26,  1901, 
for  a  full  and  valuable  consideration;  and  that  he  had 
paid  the  taxes  thereon,  giving  the  amount  paid  for  each 
year  from  1900  to  and  including  1914,  amounting  in 
all  to  $236.87.  '  He  also  averred  that  the  taxes  for  1899 
became  delinquent;  that  in  satisfaction  thereof  the  , 
property  was  sold  to  the  ancestor  of  the  plaintiffs  and 
that  on  May  9, 1904,  Sears  paid  $7.60  for  the  redemp- 
tion of  the  land.  The  case  was  put  at  issue  and  after 
a  decree  for  the  plaintiffs,  which,  however,  awarded  to 
Sears  a  judgment  against  them  for  $236.87,  the  amount 
of  taxes  he  had  paid  directly,  but  omitted  the  $7.60 
which  he  had  paid  on  redemption,  he  appealed.  After 
a  careful  examination  of  the  evidence  in  an  opinion  by 
Mr.  Justice  Bennett  this  court  concluded  that  the  title 
of  the  plaintiffs  by  adverse  possession  has  been  estab- 
lished, and  hence  affirmed  the  decree.  The  defendant 
now  moves  to  grant  a  rehearing  or  reconsideration  of 
the  cause  so  as  to  allow  him  not  only  the  principal 
amount  of  taxes  which  he  paid,  but  also  the  sum  he 
paid  in  redemption,  together  with  interest  on  each  item 
from  the  date  of  its  payment  to  the  date  of  the  decree. 
3-5.  It  is  unquestionable  that  the  deed  to  Sears  from 
Bean  gave  the  former  the  fee-simple  title  in  the  land. 
We  may  safely  assume  for  the  purpose  of  this  opinion 
that  at  that  time  the  ancestor  of  the  plaintiff  had  no 
title  to  the  property.  His  subsequent  adverse  posses- 
sion for  more  than  ten  years,  however,  conferred  upon 
.him  the  fee-simple  title  by  operation  of  law,  notwith- 
standing the  deed  under  which  Sears  claims :  C  cm  field 
v..  Clark,  17  Or.  473  (21  Pac.  443, 11  Am.  St.  Rep.  845) ; 
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Dunnigan  v.  Wood,  58  Or.  119  (112  Pac.  531)  ;  Stovi  y. 
Michelbook,  58  Or.  372  (114  Pac.  929) ;  Parker  v.  Wolf, 
69  Or.  446  (138  Pac.  463) ;  Parker  v.  Kelsey,  82  Or.  334 
(161  Pac.  694) ;  McKinney  v.  Hindman,  86  Or.  545  (169 
Pac.  93,  1  A.  L.  R.  476).    Although  the  ancestor  be- 
came the  owner  at  the  end  of  that  decade,  he  was  with- 
out a  record  muniment  thereof.    At  that  time  he  could 
have  successfully  defended  an  ejectment  action  brought 
by  Sears  if  he  could  have  convinced  the  jury  of  that 
adverse  possession.    A  judgment  in  his  favor  would 
have  constituted  record  evidence  of  Looney  *8  title.    He 
was  not,  however,  compelled  to  await  the  initiative  of 
Sears.    On  the  contrary,  Looney  or  his  successors  in 
interest,  as  they  did  in  this  suit,  could  take  the  initia- 
tive and  sue  to  remove  the  cloud  caused  by  Bean's  deed 
to  Sears,  and  thus  establish  the  Looney  title  of  record. 
Bean's  deed  was  a  cloud  on  that  title  thus  founded  in 
adverse  possession.    This  is  true  according  to  the  teat 
laid  down  in  Pixley  v.  Huggins,  15  Cal.  127,  to  this 
effect,  that  if  Sears,  armed  with  a  deed  from  the  pat- 
entee, had  commenced  ejectment  against  the  plaintiffs 
or  their  ancestor  at  any  time  after  the  expiration  of  the 
ten  years'  adverse  possession,  the  latter  would  have 
been  compelled  to  offer  proof  of  the  title  thus  acquired, 
in  order  to  defeat  the  action :  See,  also.  Ward  v.  Dewey, 
16  N.  T.  519. 

6.  It  thus  appears  that  Sears  suffered  his  estate  to 
fail  on  account  of  his  inattention  to  his  own  affairs.  In 
other  words,  he  slept  on  his  rights  until  his  adversary 
had  acquired  the  property.  Looney  owed  no  duty  to 
Sears.  The  defendant  was  paying  taxes  on  his  own 
land,  at  least  for  ten  years.  He  in  turn  owed  no  duty 
to  Looney  to  pay  the  taxes,  and  his  payments  after  the 
latter  obtained  the  title  were  those  of  a  mere  volunteer, 
giving  rise  to  no  liability  on  the  part  of  Looney.    They 
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were  antagonists  carrying  on  at  arm's-length  and  en- 
titled to  any  legitimate  advantage  gained. 

7,  The  redemption  occurred  May  9,  1904,  and  was 
governed  by  the  statute  then  in  force,  embodied  in  Sec- 
tion 3124,  B.  &  C.  Comp.  Substantially  that  enactment 
gave  to  anyone  the  right  to  redeem  property  which  had 
been  sold  for  taxes,  by  paying  t)>  the  tax  collector  for 
the  benefit  of  the  holder  of  the  certificate  of  sale  the 
amount  paid  at  the  sale,  with  interest  thereon  at  the 
rate  mentioned  in  the  certificate,  from  the  date  of  that 
document  to  the  date  of  redemption.  The  redemp- 
tioner  was  also  required  to  pay  all  subsequent  taxes, 
assessments,  penalties,  interest  and  costs  accruing  after 
the  certificate  and  paid  by  the  holder  thereof,  together 
with  interest.    The  section  declares  then  that — 

**Any  redemption  made  shall  inure  to  the  benefit  of 
the  person  having  the  legal  or  equitable  title  to  the 
property  redeemed,  subject,  however,  to  the  right  of 
the  person  making  the  same  to  be  reimbursed  by  the 
person  benefited.*' 

As  Sears  then  held  the  entire  estate  in  the  property 
redeemed,  his  redemption  inured  to  his  own  benefit. 
Section  3125,  B.  &  C.  Comp.,  declares  that  the  redemp- 
tion **  shall  operate  as  a  release  of  all  the  claims  tb 
such  tract  under  or  by  virtue  of  the  issuance  of  such 
certificate  of  sale.''  In  other  words,  the  individual  acv 
quired  no  title  to  the  property.  His  act  destroyed  the 
effect  of  the  sale,  and  no  more. 

8.  The  system  of  sale  and  redemption  of  land  for 

taxes  above  noted  was  afterwards  superseded  by  the 

« 

legislation  enacted  .in  Chapter  267,  Laws  1907.  Sec- 
tion 69  of  that  act  requires  a  suit  to  remove  the  cloud 
of  a  tax  title  to  be  commenced  within  three  years  from 
the  date  of  the  sale  and  that  the  plaintiff  shall  deposit 
with  his  first  pleading  the  amount  of  all  payments 


/ 


704  LooNEY  V.  Seaes.  [94  Or. 

made  by  the  purchaser,  -with  interest  at  15  per  cent  per 
annum  to  be  paid  to  the  purchaser  if  his  title  tajis. 
The  Sears  redemption  occurred  under  the  old  statute 
which  Section  80  of  the  new  statute  says  must  continue 
in  force  as  to  all  taxes  accruing  on  or  before  March  1, 
1907.  Hence  he  cannot  claim  anything  in  the  way  of 
interest  or  otherwise  under  the  later  enactment 

9,  10.  Considering  that  the  payments  of  the  taxes 
made  by  Sears  after  redemption  were  either  for  his 
own  benefit,  as  they  were  during  the  ten  years  at  least, 
or  were  those  of  a  volunteer  after  that,  and,  further, 
that  neither  party  owed  any  duty  to  the  other,  it  is  not 
apparent  why  the  plaintiffs  should  be  amerced  in  anj 
sum,  because  Sears  slept  on  his  rights.  Much  more  is 
it  problematical  why  we  should  allow  interest  on  those 
payments.  As  pointed  out  by  Mr.  Justice  Habbis  in 
Sargent  v.  Americwn  Bank  d  Trust  Co.,  80  Or.  16,  46 
(156  Pac.  431),  the  right  to  recover  interest  as  such 
must  be  found  in  the  statute  which  confers  it,  and  un- 
less it  is  included  it  must  be  ^deemed  to  be  excluded. 
The  payments  by  Sears  do  not  come  within  the  pur- 
view of  the  interest  statute :  Section  6028,  L.  0.  L-,  as 
amended  by  Chapter  358,  Laws  1917.  Neither  is  a  case 
presented  where  interest  may  be  allowed  as  damages 
within  the  meaning  of  the  precedents  cited  in  the  Sar- 
gent case.  No  damages  in  favor  of  Sears  could  be 
predicated  upon  the  result  of  his  own  negligence  and 
inattention  to  his  own  affairs.  The  case,  therefore, 
stands  thus :  The  Circuit  Court  awarded  Sears  a  judg- 
ment against  the  plaintiffs  and  from  that  part  of  the 
decree  they  have  not  taken  any  appeal.  They  are  thus 
deemed  to  have  been  satisfied  with  the  same.  T>.e 
court  has  given  Sears,  indeed,  a  greater  measure  of  re- 
lief than  he  could  demand  under  the  law.  Equity  fol- 
lows the  law  and  administers  relief  to  the  vigilant^  but 
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not  to  the  slothful.    We  cannot  go  further  than  the  Cir- 
cuit Court  did  in  this  direction,  and  must  therefore  de- 
cUne  to  modify  our  former  holding. 
The  petition  is  denied. 

Affibiced.    Beheabinq  Denied. 


Argned  November  14,  1919,  affirmed  January  20,  1920. 

EEICKSON  V.  MARSHFIELD. 

(1&6  Pac.  556.) 

Ball'Tliizd  Psnon  FnmlsUng  Cash  Bail  may  Beoorer  Against  Olalm 
of  Forfeit  on  a  I>ifferent  Charge. 

1.  In  view  of  Sections  1660,  1663,  1664,  1666,  1668,  L.  O.  L.,  where 

Slaintiff  deposited  bail  money  in  recorder's  court  of  the  City  of  Marsh- 
ield,  incorporated  under  Sp.  Laws  1905,  p.  205,  which  vests  recorder 
with  a  justice's  powezf'ete.,  and  makes  general  state  laws  applicable, 
the  bail  being  for  one  accused  of  maintaining  a  common  nuisance, 
and  took  recorder's  receipt,  showing  that  money  belonged  to  plain- 
tiff, the  money  was  to  be  treated, as  that  of  accused  on  that  charge; 
but  after  its  dismissal  the  money  again  became  property  of  plaintiff, 
who,  not  being  in  pari  delicto  with  accused,  could  recover  it  from 
the  city,  claiming  it  as  forfeit  for  accused's  failure  to  answer  to  a 
subsequent  charge  of  unlawful  sale  of  liquors,  having  no  continuity 
with  former  charge. 

Bail— Accused  and  One  Fnxnisbing  Catih  Ball  not  in  Pari  I>eUcto. 

2.  The  city  recorder's  taking  of  cash  bail  from  plaintiff  for  one 
accused  of  crime,  and  the  court's  releasing  of  accused,  were  judicial 
acts,  so  that  the  case  was  not  one  of  bail  being  taken  by  an  unau- 
thorized officer;  hence  plaintiff,  seeking  to  recover  bail  money  after 
dismissal  of  the  charge,  which  money  the  city  claimed  as  forfeited 
on  a  different  subsequent  charge  and  the  accused,  were  not  ifn  pari 
delicto. 

From  Coos :  John  S,  Coke,  Judge, 

Department  2. 

On  September  6,  1917,  a  complaint  was  filed  in  the 
recorder's  court  of  the  City  of  Marshfield  against  D.  L. 
Foote,  charging  him  with  the  offense  of  ''unlawfully- 
keeping  and  maintaining  a  place  as  a  common  nui- 

f4  0r. 
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sance '  ^  within  the  limits  of  that  city.  A  warrant  was 
issued  upon  which  he  was  arrested  and  brought  before 
that  court,  where  his  bail  was  fixed  at  $100  cash,  which 
was  furnished  by  the  plaintiff,  to  whom  the  defendant 
John  W.  Butler  issued  the  following  receipt : 

*'Marshfield,  September  6th,  1917, 
**  Received  from  Andy  Erickson  One  Hundred  Dol- 
,  lars  Bail  for  the  appearance  of  D.  L.  Foote  in  the  Ee- 
corder's  Court  of  the  City  of  Marshfield  Coos  Coimty, 
Oregon. 
**$100  00/ 

**  (Signed)    John  W,  Btttubb. 

As  a  result  Foote  was  released  and  later  that  spe- 
cific charge  against  him  was  dismissed  and  another  was 
filed  against  him,  wherein  it  was  alleged  that  he  did 
*' wrongfully  and  unlawfully  sell  intoxicating  liquor  to 
Edmund  Smallwood  contrary  to  the  provisions  of  Ordi- 
nance No.  787.  *  ^  Foote  was  tried  on  the  second  charge, 
convicted  and  sentenced  to  pay  a  fine  of  $100,  and  to 
serve  ten  days  in  jail.  The  court  then  made  an  order 
that  the  money  deposited  as  bail  in  the  first  cause 
should  be  retained  and  used  as  bail  in  the  second. 
Foote  then  escaped  from  the  jurisdiction  of  the  court, 
was  duly  called,  but  failed  to  appear  and  the  $100  bail 
deposited  on  the  first  charge  was  declared  forfeited  on 
the  second. 

There  is  no  proof  that  the  plaintiff  was  ever  con- 
sulted about  the  matter  or  that  he  ever  agreed  that  the 
money  which  he  furnished  as  bail  on  the  first  complaint 
should  be  used  on  the  second  charge.  After  a  demand 
for  the  return  of  his  money  and  the  refusal  to  pay,  the 
plaintiff  brought  this  action  to  recover  the  $100  evi- 
denced by  his  receipt. 

The  defendants  contend :  First,  that  when  the  plain- 
tiff deposited  the  money  as  bail  for  Foote,  it  then  and 


JaiL  1920.]  Ebickson  t;.  Mabshfibe4D.  707 

thereby  became  the  latter 's  property  and  after  he  was 
tried  and  convicted  on  the  second  charge  they  had  a 
right  to  take  the  money  deposited  as  bail  in  the  first 
instance  and  apply  it  to  the  payment  of  his  fine  on  the 
second  charge ;  and  second,  that  the  issuing  of  the  re-  , 
ceipt  coupled  with  the  taking  of  $100  from  Erickson 
as  bail  money  was  an  illegal  act  and  for  such  reason  the 
parties  are  in  pari  delicto  and  the  plaintiff  ou£ht  not 
to  recover. 

At  the  trial  the  defendants  filed  motions  for  a  judg- 
ment of  nonsuit  and  for  a  directed  verdict,  which  were 
overruled,  and  the  plaintiff  moved  for  a  directed  ver- 
dict. This  last  motion  was  sustained,  upon  which  judg- 
ment was  entered  in  favor  of  the  plaintiff,  and  the  de- 
fendants appeal.  Affibmed. 

r 

For  appellants  there  was  a  brief  and  an  oral  argu-r 
ment  by  Mr.  J.  T.  Brand,  City  Attorney. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  F,  McKnight. 

JOHNS,  J. — The  City  of  Marshfield  was  incorpo- 
rated under  the  provisions  of  Chapter  251  of  the  Spe- 
cial Laws  of  Oregon  for  1905.  Its  recorder  is  vested 
**with  the  powers  and  jurisdiction  of  a  justice  of  the 
peace,'*  the  marshal  *' with  the  powers  of  a  constable,'* 
and  each  of  them  in  the  discharge  of  his  respective 
duties  **  shall  be  subject  to  all  the  general  laws  of  the 
State  of  Oregon.**    Section  1660,  L.  0.  L.,  reads  thus: 

**The  defendant,  at  any  time  after  an  order  admit- 
ting him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  court  at  which  he  is  held  to  an- 
swer, or  in  which  the  action  is  pending  or  the  judgment 
appealed  from  is  given,  the  sum  of  money  mentioned  in 
the  order ;  and  upon  delivering  to  the  officer  in  whose 
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custody  he  is,  the  clerk's  certificate  of  such  depoat,  bt 
must  be  discharged  from  custody." 

Section  1663  provides : 

**When  money  has  been  deposited  in  lieu  of  bail,  if 
it  remains  on  deposit  at  the  time  of  a  judgment  for  the 
payment  of  money,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  money  in  satisfaction  thereof, 
and  after  satisfying  the  same  must  refund  the  surplus, 
if  any,  to  the  defendant." 

By  Section  1666  it  was  enacted : 

**If  money  have  been  deposited  in  lieu  of  bail,  and 
the  defendant,  at  any  time  before  the  forfeiture 
thereof,  surrender  himself  to  the  officer  to  whose  cus- 
tody he  was  committed  at  the  time  of  making*  the  de- 
posit, in  the  manner  provided  in  Section  1664,  the  court 
or  judge  thereof  must  order  a  return  of  the  deposit  to 
the  defendant,  upon  producing  the  certificate  of  the  oflS- 
cer  showing  the  surrender,  and  upon  reasonable  notice 
of  the  application  to  the  district  attorney."  • 

Section  1668  provides : 

"If,  without  sufficient  excuse,  the  defendant  neglect 
or  fail  to  appear  for  arraignment,  or  for  trial  or  judg- 
ment, or  upon  any  other  occasion  when  his  presence  in 
court  may  be  lawfully  required,  or  to  surrender  him- 
self in  execution  of  the  judgment,  the  court  must  direct 
the  fact  to  be  entered  in  its  journal ;  and  the  undertak- 
ing of  bail  or  the  money  deposited  in  lieu  thereof,  as 
the  case  may  be,  is  thereupon  forfeited." 

1.  In  the  instant  case  the  bail  money  was  delivered 
by  the  plaintiff  to  the  city  recorder  of  Marshfield  or  the 
court  thereof,  and  the  above  receipt  was  issued  by  the 
recorder,  showing  on  its  face  that  it  was  the  plaintiff's 
money  which  was  deposited  as  bail  for  Foote,  the  de- 
fendant then  under  arrest. 

It  also  appears  that  the  particular  charge  upon  which 
Foote  was  arrested  and  for  which  the  bail  money  was 


Jan.  1920.]  Erickson  v.  Mabshfield.  709 

deposited  was  dismissed  against  him  and  that  there- 
after he  was  arrested  upon  a  different  charge,  npon 
which  he  was  later  tried,  convicted  and  sentenced  to 
pay  a  fine  of  $100  and  serve  ten  days  in  jail.  In  the 
first  case  against  him  he  was  charged  with  unlaw- 
fully keeping  and  maintaining  a  place  as  a  common 
nuisance,  and  in  the  second  case  he  was  charged 
with  *' wrongfully  and  unlawfully  selling  intoxicating 
liquor."  There  is  no  testimony  in  the  record  that  the 
one  charge  grows  out  of  the  other  or  that  there  is  any 
continuity  between  them.  As  contended  by  the  plain- 
tiff, where  cash  bail  is  furnished  there  is  a  legal  pre- 
sumption, under  the  authorities,  that  it  is  the  money 
of  the  defendant  in  the  charge,  and  some  courts  hold 
that  this  presumption  is  conclusive :  State  v.  Ross,  100 
Tenn.  303  (46  S.  W.  673) ;  State  v.  Owens,  112  Iow;a, 
403  (84  N.  W.  529) ;  Whittaker  v.  Staie,  31  Okl.  65  (119 
Pac.  1003) ;  6  C.  J.  1023.  It  is  also  true,  as  plaintiff 
insists,  that  where  cash  bail  is  delivered  to  an  officer 
who  has  no  legal  authority  to  receive  it  or  accept  it, 
the  parties  are  in  pari  delicto,  and  that  the  money  can 
thereafter  be  recovered  because  it  is  taken  by  an  illegal 
act:  Doane  v.  Dairymple,  79  N.  J.  Law,  200  (74  Atl. 
964) ;  30  Am.  &  Eng.  Ency.  682.  But  that  is  not  the 
case  here.  In  this  instance  the  money  was  not  paid  to 
an  officer  of  the  court,  but  was  paid  to  the  court  itself 
by  the  plaintiff,  to  whom  the  court  issued  a  receipt 
showing  by  whom  and  for  what  purpose  the  cash  was 
advanced. 
We  find  the  following  in  6  C.  J. : 

** Where,  after  giving  bail,  the  prisoner  is  rearrested 
or  ordered  into  custody  on  the  same  charge  or  for  the 
same  offense,  his  sureties  are  discharged,  as  the  only 
consideration  on  the  undertaking  accruing  to  the  sure- 
ties is  their  custody  of  the  principal,  and  when  this  con- 
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sideration  fails  their  liability  ceases;  nor  are  thej 
liable  where  the  prisoner  escapes  after  such  arrest" 
(page  1027). 

* '  The  bail  having  been  released  by  the  rearrest,  noth- 
ing short  of  a  new  obligation  will  again  bind  them,  and, 
although  the  principal  is  subsequently  released  or  es- 
capes, or  the  order  committing  him  to  the  custody  of 
the  sheriff  is  set  aside,  the  liability  of  the  sureties  is 
not  revived'*  (page  1028). 

*  *  The  silreties  have  a  right  to  stand  upon  the  terms 
of  their  obligation,  and  therefore,  if  the  recognizance  is 
to  answer  an  indictment  for  one  offense,  the  bail  are 
not  liable  for  the  failure  of  their  principal  to  appear 
and  answer  to  an  indictment  for  an  offense  of  an  en- 
tirely different  character  or  class,  where  there  is  noth- 
ing tending  to  identify  the  two  crimes  as  one  or  to  show 
that  the  one  charge  had  any  relation  to  the  other" 
(page  1029). 

As  above  pointed  out,  it  does  not  appear  that  tie 
second  charge  had  its  origin  in  the  first  offense  or  grew 
out  of  the  same  transaction. 

Under  the  provisions  of  the  statute  above  quoted  the 
defendant  in  the  charge,  with  the  approval  of  the  court, 
may  furnish  cash  bail,  and  it  appears  that  when  so 
furnished  by  a  third  party  it  shall  be  deemed  and 
treated  as  the  money  of  the  defendant  on  the  charge. 
That  would  be  true  as  between  the  city  of  Marshfield 
and  the  plaintiff  in  regard  to  this  first  complaint  against 
Foote,  so  long  as  that  particular  charge  was  pending. 
But  after  the  first  complaint  was  dismissed  the  $100 
bail  money  had  answered  the  purpose  for  which  it  was 
intended  and  under  the  facts  shown  here  and  as  evi- 
denced by  the  receipt,  the  money  would  then  revert  to 
the  plaintiff  and  again  become  his  property.  The  re- 
ceipt shows,  and  the  testimony  is  conclusive,  that  the 
$100  was  the  plaintiff  ^s  money  when  it  was  given  as 
bail.    It  was  deposited  for  a  specific  purpose  whicb 
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??  was  fully  accomplished  when  the  first  case  against 

^'  Foote  was  dismissed 

2.  Neither  is  this  a  case  where  an  oflBcer  of  the  court 

I  without  legal  authority  accepted  cash  bail  and  wrong- 

r  fully  released  the  defendant  on  the  charge.    Here  the 

:  court  took  the  money  and  then  directed  the  officer  of 

?  the  court  to  release  the  defendant.    The  taking  of  the 

cash  bail  and  the  enlargement  of  Foote  were  judicial 

acts  of  the  court  and  the  parties  were  not  in  pari 

delicto. 

The  judgment  is  affirmed.  Afpibmbd. 

McBBmE,  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 
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ABAinx)NMiarr. 

On  FaUure  to  File  Transcilpt  or  AlMrtract  Witliin  BeauiiM  Xln^ 

See  Appeal  and  Error,  32. 

AOOOMFUOB. 

ObUd  not  an  Aocompllce. 

See  Criminal  Law,  15. 

\ 

ACCOUNT  STATED. 

Account  Stated    Single  Xlquidated  Demand  not  Basis  for  Aoooont 
Stated. 

1.  It  ifl  not  proper  to  rpet  a  stated  account  upon  a  liquidated  de- 
mand, already  agreed  upon  and  which  either  party  is  bound  to  pay, 
as,  for  instance,  a  promissory  note  alon^,  although  such  an  instru- 
ment might  be  included  among  numerous  other  items  of  debit  and 
credit  existing  between  the  accounting  parties.  (Murphy  y.  Oregon 
Engraving  Co.,  534.) 

See  Novation,  !• 

ACTION. 

Action — Transferee's  Bemady  in  Compiling  Tlransferror  to  Indorse 
Note  is  in  Equity. 

1^  Where  bank,  haying  receiyed  note  from  maker  with  authority 
to  insert  its  name  in  blank  space  left  for  name  of  payee,  trans- 
ferred note  without  inserting  name  or  indorsing  it,  transferee,  upon 
inserting  bank's  name  as  payee,  could  not  in  action  against  bank 
on  note,  compel  bank  to  indorse  note;  transferee's  remedy  being  by 
suit  in  equity  and  not  law  action.     (Simpson  v.  First  Nat.  Bank,  147.) 

Action— Distinction  Between  Law  and  Eqidty  Actions. 

2.  In  Oregon  the  distinction  between  euits  in  equity  and  actions 
at  law  is  preseryed.     (Simpson  y.  First  Nat.  Bank,  147.) 

See  Aliens,  1. 

See  Dea^h,  1,  2. 

See  Eyidence,  8-10. 

See  Master  and  Seryant,  1,  2l 

See  Sales,  5,  6. 

See  Statute  of  Frauds,  1. 

ADMISSION. 

By  Victim  of  Automobile  as  to  Speed  AdmisiBlbleL 
See  Eyideibcei  ISw 
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ADVANCEMENT. 
Bight  to  Becover  Interest  from  Contractor  on  AdraacenMBt; 

See  Municipal  Corporatioxie,  12. 

ADVEBSE  POSSESSION. 

Adverse  Possession— Evidence  Showing  Aoqnlsition  of  Title  liy  Ad- 
verse Possession.  ^ 

1.  In  suit  to  quiet  title«  a  survey  having  disclosed  that  a  feaee 
dividing  the  lands  of  the  respective  parties  was  located  north  of 
what  would  be  the  dividing  lines  in  strict  conformity  with  the 
description  in  their  deeds,  evidence  held  to  show  that  plaintiff  ovied 
up  to  the  fence  in  fee  simple  by  force  of  adverse  possession.  (Erne- 
ger  V.  Brooks,  119.) 

Adverse  Possession— Amended  Complaint  SuflLdent  to  Sostsin  De- 
cree Based  on  Adverse  Possession. 

2.  In  suit  to  quiet  title,  amended  complaint  held  to  have  alleged 
ownership  or  title  by  adverse  possession  and  to  support  decree  for 
plaintiff.     (Krueger  v.  Brooks,  119.) 

Adverse  Possession— For  Bequlsite  Period  Vests  Title. 

3.  Adverse  possession  for  the  requisite  period  vests  title  in  the 
possessor  of  a  tract  of  land  by  operation  of  law.  (Kmeger  v.  Brooki^ 
119.) 

Adverse  Possessionr— Title  Need  not  be  Perfect.  ^ 

4.  It  is  not  necessary,  to  make  possession  adverse,  that  a  party 
should  have  a  perfect  title,  or  that  he  should  even  think  he  hu  a 
perfect  title,  but,  on  the  contrary,  he  may  know  his  title  is  weak 
and  defective.     (Looney  v.  Sears,  690.) 

Adverse  Possession — Sustained  by  Evidence. 

5.  In  an  action  to  quiet  title,  under  claim  of  title  by  advene 
possession,  evidence  held  sufficient  to  sustain  a  judgment  for  plain- 
tiffs, although  the  person  under  whoin  plaintiffs  claim  failed  ^ 
pay  the  taxes  on  the  land,  and  did  not  return  the  same  on  hia  tiz 
list.     (Looney  v.  Sears,  690.) 

Adverse  Possession — Confers  Fee-simple  Title  by  Operation  of  !*▼• 

6.  Adverse  possession  for  more  than  10  years  confers  fee-iiiBple 
title  by  operation  of  law.     (Looney  v.  Sears,  690.) 

AFFIDAVITS. 

Filed  In  Supreme  Court  not  Considered. 
See  Divorce^  2. 

AaENCT. 

Authority  of  Agents  In  General, 

See  Corporations,  1-5. 
Presumption  that  Agency  Is  General. 

See  Principal  and  Agent,  1. 
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Acts  of  Agent  Within  Parent  Anthoiitj. 
See  Prineipal  and  Agent,  2. 

ALIENS. 

Aliens — ^Nonresident  Alien's  Action  for  Scm's  Deatii  Properly  Bronght 
I17  Direction  of  Foreign  Consul. 

1.  Under  the  treaties  of  the  United  States  with  Anstria-Hnngary, 
the  Austrian  consul-general  has  authority  to  direct  an  attorney  to 
bring  an  action  under  the  Employers'  laability  Act  on  behalf  of  a 
mother  who  is  a  subject  and  resident  of  Austria  for  the  death  of  her 
son.     (Garvin  v.  Western  Cooperage  Co.,  487.) 

Nonresident  Allen  may  Sne  Employer  for  Death  of  Qon. 

See  Death,  1. 

ALTEBATION  OF  INSTBUMENTS. 

See  Forgery,  12. 

AMENDMENT. 

See  Appeal  and  Brror,  6,  7. 
See  Pleading,  1. 

APPEAL  AND  EBBOB. 

Appeal  and  Error— Dnty  of  Supreme  donrt  to  Annonnce  the  Law. 

1.  Under  Article  YU,  Section  3,  of  the  Constitution,  when  some 
other  determination  necessarily  follows  from  the  conclusion  reached, 
it  is  the  duty  of  the  Supreme  Court  to  announce  the  law  in  order 
to  curtail  expenses  and  promote  the  peace  of  society.  (Wright  v. 
Wimberly,  1.) 

Appeal  and  Error— Beview  of  Bnlings  on  Eyidence  Unnecessary. 

2.  In  purchaser's  action  against  vendor  for  breach  of  covenant 
against  encumbrances  where  tenant,  under  an  outstanding  lease,  had 
obtained  a  judgment  against  purchaser,  it  is  unnecessary  on  appeal 
to  determine  the  question  in  regard  to  the  introduction  of  oral  evi- 
dence as  to  what  was  said  in  relation  to  the  crop  at  the  time  of 
negotiations  for  the  sale.     (Estep  v.  Bailey,  59.) 

Appeal  and  Error— Modification  of  Opinion. 

3.  In  an  action  to  foreclose  a  mortgage,  where  it  appears  that 
the  note /Which  the  mortgage  secured  was  given  to  cov^r  future  ad- 
vances, the  Supreme  Court  on  appeal  will  consider  the  action  as  one 
for  an  accounting  and  dispose  of  the  matter,  where  it  is  clear  that 
no  evidence  other  than  that  before  the  court  conld  possibly  be  pro- 
duced in  another  formal  suit  for  an  accounting.  (Graber  y.  Boswell, 
70.) 

Appeal  and  Error— Findings  of  Fact  on  Oonllicttng  Evidence  Oon- 
dnsive. 

4.  A  verdict  in  favor  of  plaintiff  settles  every  contradicted  fact 
in  favor  of  plaintiff,  and  precludes  any  examination  on  appeal  as  to 
the  weight  of  testimony.     (Naftzger  v.  Henneman,  109.) 
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Appeal  and  Error — Sales — ^Mialeadiag  Instmctloiia. 

5.  In  an  action  for  purdiase  price  of  onione,  an  instmetioi 
likely  to  give  a  jury  the  impression  that  a  purchaser  was  not  jnsti- 
fied  in  refasing  to  perform  his  contract  and  paj  for  goods  tendered 
unless  they  were  ''entirely  different"*  from  those  contracted  for  vtf 
misleading  and  prejudicial     (Naftzger  t.  Henneman^  109.) 

Appeal  and  Error— Befoflal  to  Permit  FlUmg  of  Amended  Annrar 
Harmleas. 

6.  W^ere  the  answer  which  had  been  filed  in  suit  to  quiet  title 
permitted  defendant  to  offer  all  evidence  which  would  have  beea 
admissible  under  any  issues^  raised  by  a  proposed  amended  answer, 
refusal  to  permit  defendant  to  file  such  answer  was  harmless  to  de> 
fendant.     (Krueger  v.  BrookS;  119.) 

Appeal  and  Error— Bemand  of  Case  to  Permit  PlalntUI  to  Anund 
Complaint. 

7.  Under  Section  390,  L.  O.  L.,  as  amended  by  Laws  of  1917, 
page  126,  where  plaintiff,  who  in  law  action  on  note  sought  to  com- 
pel defendant  transierror  to  indorse  note,  could  so  amend  compltiit 
as  to  entitle  her  to  such  relief  in  equity^  Supreme  Court  in  snstun- 
ing  action  of  lower  court  in  sustaining  demurrer  to  complaint  will 
remand  cause  with  permission  to  plaintiff  to  amend  complaint.  (Simp- 
eon  V.  First  Nat.  Bank,  147.) 

Appeal  and  Error— Presumption  of  Truth  of  Pacts  Stated  In  0<mB' 
plaint  on  Demurrer.  ^ 

8.  Supreme  Court,  in  reviewing  action  of  lower  eourt  in  bob- 
taining  demurrer  to  complaint,  will  assume  that  the  facts  are  af 
stated  in  complaint.     (Simpson  y.  First  Nat.  Bank,  147.) 

Appeal  and  Error— Bevlew  of  Weight  of  Evidence. 

9.  Under  Constitution,  Article  VII,  Section  3,  as  amended  in  1911| 
the  Supreme  Court  is  prohibited  from  passing  upon  the  eomparatiTe 
weight  of  the  evidence  adduced  on  a  trial.  (Joyner  t.  Orown  'K^ 
lamette  Paper  Co.,  207.) 

Appeal  and  Error— Determination  of  Failure  of  Evidence  to  Call  ftf 
Nonsuit. 

10.  On  appeal  in  action  at  law,  tried  by  agreement  without  a  jniTi 
the  Supreme  Court,  in  reviewing  the  trial  court's  denial  of  defend- 
ant's motion  for  nonsui);,  can  only  inquire  whether  there  if  a  toUi 
failure  of  evidence  on  any  material  issue.  (Oregon  Engineering  Co* 
V.  West  Linn,  234.) 

Appeal  and  Error — No  Bevlew  of  Finding  on  Conflicting  EvideBOi. 

11.  Where  there  is  plenty  of  evidence  to  support  it,  a  finding  o^ 
the  trial  court,  though  on  conflicting  evidence,  is  conclusive  da  ap* 
peaL     (Oregon  Engineering  Co.  v.  West  Linn,  234.) 

Appeal  and  Error — ^Modification  of  Judgment  to  Oive  Credit 

12.  Under  Constitution,  Article  VII,  Section  3,  as  amended  ii 
1910  (see  Laws  1911,  p.  7),  the  judgment  of  the  trial  court  for  plMn- 
tiff  will  be  modified  by  deducting  therefrom  an  amoont  to  wkieb 
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defendant  is  entitled  as  a  credit  for  interest  on  adTaneements.    (Ore- 
gon Engineering  Co.  t.  West  Linn,  234.) 

Anml  and  Srror— Entry  In  Oonrt  Jonnal  Evidence  of  Nottee  of 
Appeal  in  Open  Oonrt. 

13.  Under  Seetion  550,  L.  O.  Jx,  ee  aiAended  hj  Oen.  Lawe  of  1913, 
page  017,  Section  1,  requiring  entry  in  the  court  journal  of  no* 
tice  of  appeal,  when  given  in  open  court,,  such  entry  constitutes  the 
only  proof  admissible  of  the  giving  of  such  notice,  beinff  equivalent 
to  the  proof  or  return  made  upon  written  notice  served  in  the  usual 
manner. .  (State  v.  Bemrose,  306.) 

Appeal  and  Bnror— Btatatory  Method  to  be  Strictly  Pnzsaed. 

14.  The  right  of  appeal  beine  statutory,  the  method  prescribed  by 
statute  must  be  strictly  pureued.     (State  t.  Bemrose,  305.) 

Appeal  and  Error— Notice  of  Appeal--8nfflcieney. 

15.  Where  two  cases  were  virtually,  if  not  formally,  consolidated 
for  trial,  a  single  notice  of  appeal,  describing  both  decrees,  held  a 
sufficient  notice  for  both  eases.  (First  Nat.  Bank  of  Union  ▼. 
Wegener,  31S.) 

Appeal  and  Error— Kofelee  of  Appeal— SerTlee. 

16.  IJnder  Section  550,  L.  O.  L.,  providing  that  notice  of  appeal 
may  be  served  on  adverse  party  or  his  attorney,  and  Section  540, 
authorising  service  by  mail  where  person  to  be  served  resides  in  a 
different  pitLce,  a  notice  of  appeal  may  be  served  by  mail  on  attorney 
residing  in  another  county,  though  parties  themselves  reside  in  same 
place.     (I^rst  Nat.  Bank  of  Union  v.  Wegener,  318.) 

Appeal  and  Error— Oorrectlng  Judgment  In  Matter  of  Intereot. 

17.  Wliere  judgment  for  plaintiff  buyer  for  breach  of  contract  of 
sale  of  hay  crop  was  erroneous  only  in  including  interest  on  the 
amount  fro^  the  date  of  breach  up  to  the  day  of  trial,  the  Supreme 
Court,  having  all  the  data  before  it,  could  make  the  necessary  com- 
putation and  adjust  the  matter  by  modifying  the  judgment,  elim- 
inating the  item  of  interest.     (Propst  v.  William  Hanley  Co.,  397.) 

Appeal  and  Error— Bevlew  of  Befasal  to  Grant  Nonsuit. 

18.  Where  a  motion  for  nonsuit  is  interposed  and  movant  there- 
after introduces  testimony  pertaining  to  the  issues,  all  of  the  testi- 
mony thus  submitted  will  be  considered  on  appeal  in  reviewing  the 
qlieetion  of  ibe  refusal  to  grant  a  nonsuit.  (Bae  ▼.  Heilig  Theater 
Co.,  408.)  • 

itppoal  and  Error — OOnillct  in  Erldence. 

19.  Sux^reme  Court  will  not  resolve  conflict  in  evidence.  (Bae  v. 
Heilig  Theater  Co.,  408.)       n 

Appeal  and  Error— Hannle«  Error  In  Bemazks  of  Oonrt  as  to  Ex- 
tent of  Proof  Bequired. 

20.  In  an  action  to  recover  for  goods  sold,  the  trial  court's  state- 
ment, in  apprising  attorneys  of  his  views  of  the  law,  and  to  explain 
a  ruling,  tiutt  '^oof  would  not  be  required  to  be  very  extensive/' 
if  erroneous  as  invading  the  July's  provinoe,  held  harmless  to  de 
fondant.    (MiUor  Lonu  Co,  t.  I>avi»,  507.) 
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Appeal  and  Error— Acceptance  of  Verdict  as  CondnaiTe  Finding. 

21.  Where  the  instractions,  if  not  more  favorable  to  defendant 
than  he  could  rightfully  have  demanded,  at  least  were  as  favorable 
to  him  as  he  could  reasonably  ask,  and  there  was  substantial  e?l- 

/dence  supporting  plaintiff's  contention,  verdict  for  plaintiff  must  be 
accepted  as  a  conclusive  finding  that  there  was  an  express  contract 
between  the  parties  as  alleged  in  the  complaint.  (Miller  Imm.  Co.  v. 
Davis,  507.) 

Appeal  and  Error>-Oorrection  of  Mistake  In  JTadgmsat  mi  to  Xntsrest 

22.  Where  by  inadvertence  judgment  was  made  to  recite  March 
1st,  instead  of  November  1st,  of  a  given  year  e«  the  date  from  whieh 
interest  begcui  to  run,  such  mistake  in  the  judgment  entry  can  be 
corrected  in  the  Supreme  Court;  defendant  judpnent  debtor  admitr 
ting  that  the  facts  warrant  the  allowanoe  of  interest  from  Novem- 
ber Ist.     (Miller  Lum.  Co.  v.  Davis,  507.) 

Appeal  and  Error— Assignments  of  Error— Faflme  to  Satailt  Arga- 
ment  In  Brief — ^Effect. 

^23.  Where  appellant  fails  to  present  any  argument  in  brief  sub- 
mitted on  some  of  the  alleged  assignments  of  error,  they  will  be 
deemed  to  have  been  abaifdoned  or  waived.  (Citing  Danohoe  v. 
Portland  By.  Co.,  56  Or.  58,  61  (107  Pac.  d64).  (Miller  Lnm.  Co.  v. 
Davis,  507.) 

Appeal  and    Error— InsofiLciency  of   Complaint  to  State    Oaoss  of 
Action  may  be  Baised  on  Appeal. 

24.  The  objection  that  a  complaint  does  not  state  a  cause  of  action 
is  never  waived,  and  may  be  raised  for  the  first  tibme  upon  appeal, 
even  though  a  demurrer  has  been  overru^  in  the  trial  court  with 
the  consent  of  the  parties.     (Almada  v.  Yandecar,  515.) 

Appeal  and  Error— Findings  Supported  by  Bvldence  not  BeTiewed. 

25.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing 
that  no  fact  found  by  a  jury  shall  be  otherwise  re-examined  unless 
the  verdict  is  unsupported  by  evidence,  etc.,  a  jury's  findings  cannot 
be  disturbed  upon  appeal  on  the  theory  that  they  are  against  the 
weight  of  the  evidence.     (Pennock  v.  Sharp,  520.) 

Appeal  and  Error— Technical  Error  in  Including  Interest  not  Keii- 
tloned  In  Complaint  Corrected. 

26.  The  allowance  of  intereet  where  the  complaint  did  not  tA 
for  it  constitutes  a  technical  error  which  will  be  corrected  by  modi- 
fying the  jildgment  so  as  to  eliminate  the  interest  item.  (Pennoek 
V.  Sharp,  5^0.) 

Appeal  and  Error— Notice  of  Appeal    Pseciiption  of  Judgment 
Date — ^Adsleading  Bespondent. 

^27.  Where  a  notice  shows  that  defendant  appeals  from  a  judgment 
rendered  June  2Sth,  and  the  transcript  discloses  a  judgment  entered  ^ 
July  let,  the  misdescription  was  not  such  as  to  mislead  plaintiff,  and 
defendant  could  assume  that  the  judgment  was  rendered  on  the  date 
of  the  verdict,  as  provided  by  Section  201,  L.  O.  L.,  and  plaintiiF 
was  not  prejudiced  thereby,  where  he  appeared  several  times  to  object 
to  the  sufficiency  of  the  sureties  upon  the  nndertaldng.  (Dolph  ▼• 
Speckarti  550.) 
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Appeal  and  Error— Notice  of   Appeal— Description  of    Judgment— 
Inacciiracy  in  Amount — ^Further  Appearances  of  Appellee. 

28.  Where  a  notice  of  appeal  states. that  the  jud^rment  was  for 
$128,  when  it  waa  for  $128.50,  the  ina^ceuTacy  could  not  have  misled 
reepohdent,  particularly  where  his  appearances  thereafter  in  the  Cir- 
cait  Conrt  indicated  that  he  was  not  uncertain  aa  to  the  judj^ent 
appealed  from.     (Dolph  v.  Speckart,  550.) 

Appeal  and  Error—Notice  of  Appeals-Negligence. 

29.  Although  a  notice  of  appeal  describes  the  judgment  aa  of  an 
erroneous  d&tQ,  where  the  affidavit  of  appellant's  counael  < shows  that 
the  date  given  in  the  notice  was  the  same  as  that  in  the  oopy  of  the 
propoq^  judgment  aerved  upon  him  hy  respondent's  counsel,  he  is 
thorebT  relieved  from  any  imputation  of  carelessness  in  preparation 
of  notice.     (Dolph  v.  Speckart,  550.) 

Appeals  and  Error— Appeal  Statatee— Liberal  Cfonstmctlon. 

30.  Substantial  compliance  with  the  appeal  statutes  is  all  that 
ought  to  be  required  to  the  end  that  no  one  shall  be  deprived  of  his 
right  to  be  heard  by  reason  of  any  mere  technicality  arising  from 
strained  construction.     (Dolph  y.  Speckart,  550.) 

Appeal  and  Error— -Findings  Supported  by  ETldenoe  not  Di«tun>ed. 

31.  Under  the  Ck>nstitution,  where  there  is  any  competent  evidence 
to  support  a  verdict,  the  Supreme  Court  is  precluded  from  disturbing 
the  same.     (Dolph  v.  Speckart,  550.) 

Appeal  and  Error— Abandoned  on  Failure  to  File  Transcript, or  Ab- 
stract Within  Bequlred  Time. 

32.  On  appeal  by  plaintiff,  where  it  is  stated  in  defendant's  brief 
that  he  has  appealed,  but  where  there  is  no  copy  of  notice  of  appeal, 
or  undertaking  on  appeal,  or  abstract  in  his  favor^  court  will  con- 
clude that  defendant  abandoned  appeal  by  failure  to  file  transeiipt 
or  abstract  in  appellate  court  within  30  days  after  perfection  of 
appeal,  under  Laws  4>f  1913,  Chapter  320.  (Crumbley  v.  Cmmbley, 
617.) 

See  Criminal  Law,  6,  7,  8. 

See  Divorce,  8,  13-15,  17,  19^  20. 

APFBOPBIATION. 

See  'V^^kters  and  Watercourses,  4. 


See  Homidde,  S. 

See  Municipal  Corporations,  1-8. 

ABSiaNMENTB  OF  EEBO& 
See  Appeal  and  Brror^  23. 
94  Or. — 4S 
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ATTOBNEY  AND  dJElTr. 

Attorney  and  OUent— Amount  of  I>aaiag6t  for  Breacb  of  ContiBct  tf 
Employment  Question  for  Jury. 

1.  In  an  action  by  an  attorney  for  breach  of  a  contract  of  employ- 
ment under  which  his  compensation  was  to  be  a  certain  pereentafe 
of  the  amount  recorered,  defendant  having  employed  other  eoanad, 
who  brought  an  action,  wherein  it  was  stipulated  that  defendant 
.was  ai  least  entitled  to  certain  stock  which  was  deposited  in  ikt 
registry  of  the  court,  whether  defendant  accepted  such  stock  as  her 
property  w>  as  to  entitle  plaintiff  to  compensation  held  for  the  jarj, 
although  the  stock  remained  in  the  registry  of  the  eourt.  (Dolph  t. 
Speckart,  550.) 

Attorney  and  OUont-— Breacb  of  Contract  by  Went — ^Amount  of  Ctofr 

pensatlon. 

2.  Where  a  client  breached  a  contract  under  which  he  employed 
an  attorney  to  obtain  or  recover  part  of  the  estate  of  a  decedent 
claimed  by  the  client,  and  employed  other  counseli  who  broagbt  as 
action  wherein  it  was  stipulated  that  the  client  was  at  least  entitled 
to  certain  corporate  stock,  which-  was  then  given  to  the  client,  dam- 
ages for  breach  of  the  contract  with  the  attorney  athonld  be  baaed 
on  the  value  of  the  corporate  stock  at  the  time  it  waa  Isned  or 
given  to  the  client.     (I>olph  v.  Speckart,  550.) 

Attorney  and  CUent^Measnre  of  Damagei  for  Bntudh  of  CoBtnet  of 
Employment. 

3.  Where  one  employs  an  attorney  and  makes  an  express  valid 
contract,  stipulating  for  the  compensation  which  the  attorney  is  to 
receive  for  his  senrices^  such  contract  is,  generally  Bpeaking,  eon- 
elusive  as  to  the  amount  of  such  compensation^  (Dolph  t.  Bpeckart, 
650.) 

Attomey  and  cnient— Bight  of  Client  to  Tennlnsta  Belalionili^  «&- 
not  Defeat  Claim  for  Compensation. 

4.  While  a  client  may  terminate  the  relationship  between  him* 
self  and  his  attorney,  where  an  attomey  is  prematurely  disehai^gvd 
or  is  otherwise  wrongfully  prevented  from  performing  the  profes- 
sional duties  for  which  he  was  employed  without  fault  on  his  partt 
he  is  entitled  to  eompensation,  even  though  the  arrangement  wa^ 
for  a  contingent  fee,  provided  the  contingency  has  happened.  (Dolpb 
V.  Speckart,  550.) 

Attomey  and  Client— Measore  of  Damages  for  Brea^  of  Oontnct  of 
Employment.  ^ 

5.  A  client,  by  wrongfully  preventing  the  performance  of  aetf 
which  entitle  an  attomey  to  speciAc  compensation  under  a  oontnet, 
becomes  liable  in  damages  in  such  amount.     (Dolph  ▼.  Speckart,  650.) 

See  Homicide,  1. 
See  Judgment,  6. 

Admission  of  BelatLooahip  by  Defendant's  Attorney  in  ^"^^^  AcM 
Inadmissible. 

See  Svideince^  19. 
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ATTOENST'S  ^TBS. 

No  Attorney's  Fee  Allowed  on  Foredomire. 
See  Chattel  Mortgages,  i. 

laUbUlty  to  CoTenantee. 

See  Govenante,  7. 

Allowed  on  Foieclosore  of  laborers'  Um^ 

See  Logs  and  Logging,  10. 


See  Bins  and  Notes,  10. 

See  Corporations,  1-5. 

See  Principal  and  Agent,  8. 

AXrrOMOBILB  FIBS  INSimAN€aL 

See  Lunranee,  9. 

BAIL. 

BatL— Tbird  Person  Fnrnlsblng  Cash  Bail  may  Becorsr  Against  OUlm 
of  Forfeit  on  a  Different  Oharge. 

1.  In  view  of  Sections  1G60,  1663,  1^64,  1666,  1668,  L.  O.  L.,  where 
blaintiff  deposited  bail  monej  in  recorder's  court  of  the  QHj  of  Marsh- 
neld,  incorporated  under  Sp.  Laws  1905,  p.  205,  which  vests  recorder 
with  a  justice's  power,  etc.,  and  makes  general  state  laws  applicable, 
the  bail  being  for  one  accused  of  maintaining  a  common  nuisance, 
and  took  recorder's  receipt,  showing  that  money  belonged  to  plain- 
tiff, the  money  was  to  be  treated  as  that  of  accused  on  that  charge; 
but  after  its  dismissal  the  money  again  became  property  of  plaintiff, 
who,  not  being  w  pari  delicto  with  accused,  could  recover  it  from 
the  city,  claiming  it  as  forfeit  for  accused's  failure  to  answer  to  a 
subsequent  charge  of  unlawful  sale  of  liquors,  having  no  continuity 
with  former  cJiarge.     (Erickson  v.  Marshfield|  705.) 

Bailr— Accused  and  One  Fnmisblng  CMb  Ball  not  In  Pari  Delicto. 

2.  The  city  recorder's  taking  of  cash  bail  from  plaintiff  for  one 
accused  of  crime,  and  the  court's  releasing  of  accused,  were  judicial 
acts,  so  that  the  case  was  not  one  of  bail  being  taken  by  an  unau- 
thorized officer;  hence  plaintiff,  seeking  to  recover  bail  money  after 
dismissal  of  the  charge,  which  money  the  city  claimed  as  forfeited 
on  a  different  subsequent  charge  and  the  Bocaaedf  were  not  in  pari 
delicto,     (Brickson  v.  Marshfield,  705.) 


Bankrairtcy-^Testlmony  of  Bankn^  Used  Against  Sim  in  Grim- 
Inal  Prosecntion. 

1.  Bankruptcy  Act  of  1898,  Section  7  (TJ.  S.  Comp.  Stats.,  Section 
9591),  providing  that  no  testimony  given  by  bankrupt  shall  be 
offered  against  him  in  any  criminal  proceeding,  does  not  apply  to  the 
language  and  acts  of  a  bankrupt  who  in  the  course  of  his  examina- 
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tion  upon  the  witness-stand  eommits  a  fresh  crime,  such  as  perjaiy 
or  the  tittering  of  a  forged  instrument.     (State  v.  Frasier,  90.) 

Bankruptcy— Trustee  as  Against  Chattel  Mortgagee  Under  UniUad 
Mortgage  Stands  in  Position  of  Attaching  Creditor. 

2.  Under  Bankruptcy  Act  as  amended  in  1910  (U.  S.  Comp.  Stats., 
§  9631),  a  trustee  in  bankruptcy,  as  against  the  rights  of  a  chattel 
mortgagee  under  an  unfiled  chattel  mortgage,  stands  in  the  position 
of  an  attaching  creditor,  and  his  rights  are  determined  as  of  the  date 
the  petition  in  bankruptcy  wae  filed.  (First  Nat.  Bank  of  Union  r. 
Wegener,  318.) 

Bankruptcy—Chjitt^  Mortgage,  Recorded  as  Bill  of  Sale  Against  Trus- 
tee In  Bankruptcy,  VaUd  Pending  Foreclosure. 

3.  Where  inetrument  in  form  of  bill  of  sale,  but  in  substance  t 
chattel  mortgage,  was  filed  and  recorded  as  bill  of  sale  at  the  time  of 
th^  filing  of  bankruptcy  proceedings  against  mortgagor,  and  mort- 
gagee at  time  thereof  had  possession  of  the  property  covered  by  tlie 
mortgage,  and  action  was  then  pending  by  mortgagee  to  foreclose  the 
mortgage,  the\mortgage  lien  was  good  as  against  trustee  in  bank- 
ruptcy, though  the  instrument  was  recorded  as  a  bill  of  sale  instead 
of  as  a  chattel  mortgage.  (First  Nat.  Bank  of  Union  ▼.  Wegener, 
318.) 

Bankruptcy-— Notice  to  Trustee  In  Bankruptcy  of  Cbattd  Mortgage  on 
Bankrupt's  Property  Sufficient. 

4.  Where  at  the  time  of  the  filing  of  bankruptcy  proceedings 
against  mortgagor,  an  action  to  foreclose  labor  liens  a^inst  the  1am- 
ber  covered  by  the  mortgage  was  pending,  wherein  an  affidavit  had 
been  filed  referring  to  chattel  mortgage  on  the  property,-  and  where 
the  bankrupt's  petition  referred  to  such  mortgage,  the  trustee  in  bank- 
ruptcy upon  adjudication  of  bankruptcy  had  legal  notice  of  such  mort- 
gage, though  it  was  not  of  record.  (First  Nat.  Bank  of  Union  t. 
Wegener,  318.) 

BANKS  AND  BANKINa. 

Banks  and  Banking— Uablllty  of  Bank  In  Making  IiOans  of  Deposi- 
tor's Money. 
1.  If  a  bank  is  authorized  by  a  depositor  to  loan  the  latter's 
money,  the  bank  for  that  purpose  acts  as  an  agent;  and,  if  it  lends 
the  money  in  good  faith  and  uses  due  diligence,  it  is  not  ordinarily 
liable  for  any  losses  that  occur.     (Simpson  v.  Pirst  Nat.  Bank,  147.) 


Foreclosure  as  Bar  to  Action  for  Deficiency. 
See  Mortgages,  8. 

BIU.  OF  EZOHPTIONS. 

See  Exceptions,  Bill  of. 

BtLZ.  OF  SALE. 
See  Chattel  Mortgages,  2. 
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BILLS  ANB  NOTES. 

Bills  and  Notes— Pleading  in  Action  Against  Bank  as  Alleged  In- 
doxser.  ( 

1.  Action  against  bank  to  recover  balance  on  bankrupt's  note, 
in  which  note,  prior  to  maker's  bankruptcy^  the  bank,  as  agent  for 
plaintiff,  had  invested  tter  money,  and  which  note  had  been  delivered 
by  bank  to  plaintiff  without  indorsement  and  with  payee's  name 
left  blank,  the  complaint,  averring  that  "plaintiff  is  entitled  to  the 
indorsement  of  defendant  *  *  upon  said  note,"  and  that  the  bank, 
on  account  of  its  negotiation  and  sale  of  the  note  to  plaintiff,  was 
liable  as  indorser,  ImXA  to  state  a  claim  based  on  the  note  and  not 
upon  any  independent  oral  promise  of  guaranty  or  express  warranty. 
(Simpson  v.  First  Nat.  Bank,  147.) 

Bills  and  Notes— Transfer  of  Note  Witii  Blank'  Space  for  Payee's 
Name.  \ 

2.  Under  the  law-merchant,  when  maker  left  a  blank  for  name 
of  payee  and  delivered  the  instrument  in  that  condition  to  another 
person  for  value,  the  person  to  whom  it  was  delivered,  or  any  sub- 
sequent holder,  could  insert  his  own  name  or  that  of  a  transferee  as 
payee.     (Simpson  v.  I^rst  Nat.  Bank,  147.) 

Bills  and  Notes— Prima  Facie  Authority  to  Fill  in  Blank  Space. 

3.  Where  maker  gave  bank  a  note,  leaving  blaink  space  for  name 
of  payee,  and  bank,  without  fiUixig  in  blank  space,  transferred  note 
to  depositor  whose  money  it  had  been  authorized  to  loan  out,  de- 
positor was  a  "person  in  possession"  within  Section  5847,  L.  0.  L., 
giving  '^person  in  possession"  igrvmA  facie  authority  to  fill  in  blank, 
and  had  priina  facie  authority  to  fill  blank  by  writing  her  own  name 
or  that  of  the  bank.     (Simpeon  v.  First  Nat.  Bank,  147.) 

Bills  and  Notes — ^FllUng  in  Name  of  Payee  in  Blank  Space. 

4.  Where  maker  gave  bank  a  note  leaving  blank  space  for  name 
of  payee,  with  authority  to  bank  to  insert  its  own  name,  and  bank, 
without  filling  in  blank,  transferred  note  to  depositor,  depositor's 
authority  to  fill  in  blanks  under  Section  5847,  L.  0.  L.,  was  limited 
to  inserting  name  of  bank,  since  the  blank  space  under  the  statute 
must  be  filled  in  "strictly  in  accordance  with  the  authority  given." 
(Simpson  v.  First  Nat.  Bank,  147.) 

Bills  and  Notea— Compelling  Indorsement  of  Note  Transferred  by 
Delivery. 

5.  Under  Section  5882,  L.  O.  L.,  and  even  in  absence  thereof, 
payee  who  transfers  note  for  value  without  indors,ing  it  can  be 
compelled  by  transferee  to  indorse  note.  (Simpson  v.  First  Nat. 
Bank,  147.) 

Bills  and  Notes— Bights  of  Transferee. 

6.  Under  Section  5882,  L.  O.  L.,  transferee  of  note  is  vested  not 
only  with  the  equitable,  but  also  with  the  legal,  title  although  he 
cannot,  until  indorsement,  be  treated  as  a  holder  in  due  course. 
(Simpson  v.  First  Nat.  Bank,  147.) 

Bills  and  Notes — Transferee's  Bight  to  ITtiaiialifled  Indorsement. 

7.  Section  5882,  L.  O.  L.,  giving  transferee  the  right  to  indorse- 
ment of   transferror,  entitles   transferee  to  an  unqualified  indorse- 


j 


726  Index. 

ment  unless  the  parties  agreed  that  the  indorsement  should  be  qotH- 
fied.     (Simpeon  v.  f^st  Nat.  Bank,  147.) 

BlUfl  and  Notes— rrewutmant — Snffidancy  of  E^ldeaoe. 

8.  Con^cting  evidence  held  to  make  a  jniy  question  whether  note 
sued  upon  was  in  a  bank's  possession  for  presentment  on  daj  note 
fell  due,  as  required  by  Seiction  5904,  L.v  0.  Ik,  <»  in  plaintifTs  loek 
box  in  bank.     (Nickell  y.  Bradshaw,  580.) 

Bills  and  Notea— Presentment — SufELclency. 

9.  Under  Sections  5905,  5920,  L.  O.  L.,  relating  to  presentment 
of  negotiable  instruments  for  paymont,  a  note  payable  at  a  bank 
is  sufficiently  presented  if  it  is  in  bank  at  date  of  maturity  ready^ 
to  be  delivered  by  bank  to  the  proper  person  upon  payment  being 
made.     (Nickell  v.^Bradshaw,  580.) 

Bill8  and  Notes — ^Payment— Autlionty. 

10.  Possession  at  time  and  place  of  paymemt  of  a  note  properly 
indorsed  is  prima  facie  evidence  of  authority  to  reeeiva  payment 
(Nickell  V.  Bradshaw,  580.) 

Bills  and  Notes— Negotiability— Time  for  Payment. 

11.  Under  Sections  5834,  5837,  L.  O.  L.,  defining  negotiable  iniini- 
ments,  etc.,  a  note  payable  five  years  from  date  and  containing  the 
clause,  ''due  if  ranch  is  sold,  or  mortgaged,"  is  not  rendered  aoa* 
negotiable  by  quoted  words.     (Nickell  v.  Bradshaw,  580.) 

Bills  and  Notes— Time  for  Payment — Construction. 

12.  Where  a  note  payable  five  years  fr(Mn  date  contains  the  clause, 
"due  if  ranch  is  sold  or  mortgaged,"  the  quoted  clause  is  not  self- 
executing,  but  merely  confers  option  upon  holder  to  treat  debt  as  due 
if  contingency  occurs.     (Nickell  v.  Bradshaw,  580.) 

Bills  and  Notes — Complaint^-Tims  for  Payment. 

13.  Where  a  note  payable  five  years  after  date  contained  a  elanie 
making  it  due  if  the  maker's  ranch  was  sold  or  nM>rtgaged,  a  plain- 
tifF  relying  upon  expiration  of  five-year  period  need  not  all^  or 
prove  that  ranch  had  not  been  sold.     (Nickell  v.  Bradshaw,  ^,) 

Bills  and  Notes— Burden  of  Proof— Notlcs  of  Dishonor. 

14.  The  holder  of^a  note  has  burden  of  proving  that  notice  of 
dishonor  was  mailed  within  the  time  prescribed  by  Section  5937, 
L.  O.  L.     (Nickell  v.  Bradshaw,  580.) 

Bills  and  Notes— Notice  of  IMshonor— Snf&dency  of  Evidncs, 

15.  Evidence  that  written  notice  of  dishonor  was  postmarked  dlt^ 
ing  afternoon  of  following  day  does  not  establish  a  compliance  witb 
Section  5937,  L.  0.  L.,  requiring  deposit  in  postoffiee  in  time  to  go 
by  mail  on  day  following  day  of  dishonor^  etc.,  since  there  is  no 
proof  regarding  time  of  outgoing  mails.     (Nick^  v.  Biiidshaw,  580.) 

Note  Transferred  TJnindorsed  With  Blank  for  Payee's  Hameb 
See  Equity,  2. 

Note  Signed  by  Wife  not  Joint  Obligation  of  Husband  ind  Wifn 
See  Husband  and  Wife,  5. 
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BB£ACH  OF  CONTBAOT. 

I 

See  Attorney  and  Client,  1--5. 
See  Interest,  1., 
See  Salee,  10. 

BBBAOH  OF  OOVEKAlTr. 
See  Covenants,  2,  8,  5. 


Broken— Landord  and  Tenant — ^Al^imdonment  of  Leaac    Bqiiity  ftom 
Void  Agre0ment  to  Act  as  Broker. 

1.  Where  defendant,  tenant,  abandoned  the  lease,  plaintiffs^  land- 
lords, were  restored  to  their  own,  independent  of  anj  relation  of 
tenant,  and  no  equity  can  arise  from  an  oral  agreement  for  the  tenant 
to  act  for  the  sale  of  such  property,  void  under  Section  808,  L.  O.  L.y 
especially  where  defendant  fails  to  show  any  assent  or  adoption  by 
plaintiff  of  his  acts  in  attempting  to  sell  the  land.  (Shaw  v.  Corbett, 
270.) 

Broken — ''Beal  Estate  Broker"  Defined. 

2.  A  "real  estate  broker"  ie  one  employed  in  negotiating"  the  sale, 
purchase,  or  exchange  of  lands  on  a  commission  eontingenjt  on  sueeess. 
(Oregon  Home  Builders  v.  Montgomery  Inv.  Co.,  349.) 

Brokers — Bight  to  Oonunlssion  on  Befusal  of  Fxindpal  to  SelL 

8.  A  realty  broker,  employed  to  sell  given  lands  or  to  find  a  pur- 
chaser ready,  able  and  willing  to  buy,  is  entitled  to  commission  when 
he  introduces  to  his  principal  a  person  ready,  able  and  willing  to  pur- 
chase on  the  terms  fixed  by  the  principal,  even  though  the  latter  re- 
fuses to  sell.     (Oregon  Home  Builders  v.  Montgomery  Inv.  Co.,  349.) 

Brokers — Oonstmct^on  of  Contract  to  Fay  Oommissioii  on  ''Oonsamm»- 
tion  of  Deal." 

4.  In  view  of  a  stipulation  that  plaintiff  broker's  commission 
should  be  so  much  "of  the  price,"  engagement  by  the  owner  to  pay 
commission  if  the  broker  found  a  buyer  ready  and  willing  to  "con- 
summate a  deal"  for  the  stipulated  price  held  to  be  to  pay  commission 
on  actual  completion  and  carrying  out  of  a  contract  of  exchange  of 
properties  with  a  buyer  procured  by  the  broker.  (Oregon  Home 
Builders  v.  Montgomery  Inv.  Co.,  349.) 

PenKwal  Contract  by  Broker  to  Procnre  Iiuniraiiea. 
See  Insurance,'  1. 

Contract  of  Broken  Witliout  Authority  to  Act 
See  Insurance,  4. 

Broker's  Oral  Agreement  for  Sale  of  Real  Estate 
See  Statute  of  Frauds,  2. 

BXTBDEN  OF  PBOQF. 

See  Bills  and  Notes,  9. 
See  Divorce,  5. 
See  Mortgages,  14. 
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On  Pnrcluwer  in  Action  for  Breftdi  of  OontraciL 

See  Sales,  10. 


SMpmont  Ivy  Common  Carrier. 
See  Gommeree,  1. 

CHABTEB  OF  CITIES. 

EUGENE. 
See  Gamma  Alpha  BIdg.  Assn.  v.  Eugene,  80^ 

PORTLAND. 

See  Portland  ▼.  Kitchen,  418. 
See  Portland  y.  Traynor,  418. 

CHATTEL  MOflTOAOEa 

Chattel  Mortgagea— Bight  of  Possession  In  Mortgagor  TTntll  Breaeh  of 
Condltiomi. 

1.  Und^  a  chattel  mortgage  the  right  of  poeeession  remains  ii 
mortgagor  until  there  is  a  breach  of  the  conditions  after  which  tht 
mortgagee  has  the  qualified  title  giving  him  possession,  (ilrst  Nst 
Bank  of  Union  ▼.  Wegener,  318.) 

Chatty  Mortgages— BUI  of  Bale  in  Sabstance  Chattel  Mortgage. 

2.  An  instrument  in  form  of  bill  of  sale,  providing  that  upon  com- 
pliance with  certain  conditions  by  seller  the  sale  should  become  null 
and  void,  held,  in  substance,  a  chattel  mortgage.  (First  Nat  Baak 
of  Union  v.  Wegener,  318.) 

Chattel  Mortgages— Valid   as  Between  Mortgagor   and  MortgMlw 
Though  not  Becorded. 

3.  A  chattel  mortgage  is  valid  as  between  the  parties,  though  not 
of  record.     (First  Nat.  Bank  of  Union  ▼.  Wegener,  318.) 

Chattel  Mortgages— No  Attorney's  Fees  Allowed  on  Foredosnre. 

4.  In  foreclosing  chattel  mortgage  no  attomej's  fees  should  litre 
been  allowed,  where  there  was  no  provision  for.  payment  thereof  in 
either  note  or  mortgage.  (First  Nat.  Bank  of  Union  t.  IrV'egener, 
318.) 

See  Bankruptcy,  2rA. 


Cnstody  of  Children. 
See  Divorce,  1-7. 

Trial  Judge  to  Dertermine  Competency  of  Childzen  9m  WlUiSswa 
See  Witnesses,  8. 

CITIEflL 

See  Municipal  Corporations. 

CITT  CHABTEBflL 
See  (Charter  4>i  Cities. 
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CLASS  LE0I8LATIOK, 

See  Constitutianal  Law,  1. 

COMHSBOB. 

Oommerce— Inspection— Leglslatare  can  Require  Intpection  of  Bides 
as  Condition  for  Shipment  by  Common  Carrier. 

1.    To   detect   and  prevent   stealing  of  livestocl^y  the   legielatnre 

may  enact  a  law  for  the  inspection  of  hides  as  a  condition  of  their 
shipment  within  or  without  the  state  by  a  common  carrier.  (State 
ex  rel.  r.  Hines,  607.) 

coioassioK. 

Blgbt  to  Commission  un  Sef  oaal  of  Principal  to  SelL 
See  Brokers,  3,  4. 

OONCLTTSIONS  OF  LAW. 
See  Pleading,  13,  14. 

CONCLUSIVENESa. 

6ee  Appeal  and  Error,  4. 
See  .Covenants,  1,  6. 
See  Divorce,  4. 
See  Jadgment^  1. 

OONSIDEBATIOK. 

See  Contracts,  1,  2,  4. 

See  Evidence,  2. 

See  Fraudulent  Conveyances,  !• 

See  Logs  and  Logging,  2. 

CONSTITUTIOKAL  LAW. 

Constitational  Law— Statute  Protecting  All  Members  of  Class  not 
Class  Legislation. 

1.  Legislation  which  protects  alike  all  the  members  of  a  class 
that  are  or  may  be  affected  thereby  is  not  obnoxious  to  Article  I, 
Section  20,  of  the  Constitution.     (Wright  v.  Wimberly,  1.) 

constitutional  Law— Waters  and  Watercourses — Council's  Legifda- 
tlve  Act  In  Forfeiting  Fram^hlse  Contract  Binding  upon  Court— 
ObUgatlon  of  Contracts. 

2.  Where  a  franchise  ordinance  conferred  express  authority  upon 
a  city  council  to  revoke  the  franchise  when  in  its  judgment  it  had 
been  breached,  the  findings  upon  which  it  must  be  concluded  that 
council  acted  in  passing  the  ordinance  annulling  and  revoking  the 
franchise  ordinance  are  binding  on  the  court,  and  the  court  would 
impair  the  obligation  of  the  contract  if  it  disregarded  council's 
action.     (Newsom  v.  City  of  Rainier,  199.) 

ConstltutlonAl  Law— Constitutionality  of  Statute  may  bs  DstsmUned 
by  Mandamus. 

3.  The  constitutionality  of  an  act  may  be  tested  in  an  original 
mandatMu  proceeding.     (State  ex  rel.  y.  Hines,  607.) 
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Oonstltutional  lAW~-Statate  ProTiding  for  Its  Taking  Effect  upon 
Beqaest  of  Stock  Balsers*  AssocUtion  Invalid  as  Delegation  «f 
Power. 

4.  Laws  of  1919,  page  732,  Section  3,  making  it  nnlawfal  to  trans- 
port hides  by  common  carrier  without  inspection  and  suspending  the 
operation  of  the  law  in  Multnomah  County  so  long  as  a  state  braad 
and  liyestock  inspector  appointed  by  the  Governor  under  Laws  of 
1915,  page  43,  Section  16.  providing  for  such  appointment  upon  re- 
quest of  the  Oattle  and  Horse  Raisers'  Association,  is  maintained 
therein,  is  unconstitutional  as  a  delegation  of  legislative  power  to 
such  association,  in  view  of  Article  IV,  Section  I,  of  the  Constitation, 
prohibiting  delegation  of  legislative  authority  and  Article  I,  See- 
tion  21,  prohibiting  laws  taking  effect  upon  any  authority  except  is 
provided  by  the  Couititution.     (State  ex  reL  ▼.  Hinee,  607.) 

See  States,  1. 

OONBTITUTIOK  OF  OBEGOM; 

Olted  and  Oonstmed  In  this  Volume. 
See  Table  in  Front  of  this  Volume. 

ooNSTBuonoir. 

See  Bills  and  Notes,  12» 
See  Mortgages,  1. 
See  Pleading,  4,  11. 
See  Statutes,  1. 

Ooostractlons  to  Olre  Effect  to  Entire  Contract 
See  Contracts,  5. 

Oonstmctions  of  Ne^otlaUe  Insttumenta  Law. 
See  Statutes,  2,  8. 

Btiimlatlon  that  Payment  to  Plaintiff  SBioiild  l>e  WtUiOiit  Prejndioa 
See  Stipulation,  1. 

Oonstniction  of  Stipulation  and  Orden  In  Other  Suit. 
See  Trial,  14. 

OONSnib 

JkJMon  Properly  Broagbt  hf  Direction  of  Forelipi  Oounil. 

See  Aliens,  1. 

OOMTBAOTS. 

Contracts— Seal  as  Preeomptive  E^dence  of  Consideration. 

1.  By  Section  776,  L*.  O.  L.,  the  seal  on  a  bill  of  sale  was  primary 
evidence  of  consideration.     C^ilson  ▼.  Prettyman,  275.) 

Contracts— Pleading  Failure  of  Consideration. 

2.  Total  failure  of  consideration  for  en  agreement,  and  the  fsctf 
constituting  such  failure,  must  be  pleaded,  or  evidence  thereof  eanaot 
be  considered.     (Wilson  v.  Prettyman,  275.) 


N 
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Contraeto— Modlilcation  of  WMtten  Agieemtnt  by  Sabsoanent  Parol 
Contract. 

8.  A  written  agreement  may  be  modified  by  a  subseqnent  parol 
eontraet,  notwithstanding  the  general  rule  embodied  in  Section  713, 
L.  O.  L.     (Propst  V.  William  Hanley  Co.,  397.) 

Oontracta — Consideration  Necessazy  to  Contract  if  Waiver.' 

4«  Waiver  may  be  the  subject  of  contract,  for  which  a  eoosideira- 
tion  is  reqnieite,  the  same  as  in  any  other  contract.  (Propat  v.. 
William  Hanley  Co.,  397.) 

Contracts— Constmetion  to  Olva  Effect  to  Entire  Contract. 

5.  Written  oontracta  should  be  construed  from  the  standpoint  of 
the  parties  when  they  were  contracting,  and  be  so  interpreted  as  to 
give  effect  to  kll  the  provisions,  if  possible.  (Dolph  v.  Speckart^ 
550.) 

See  Appeal  and  Error,  21. 

See  Attorney  and  Client,  1-5. 

See  Brokers,  1. 

See  Corporations,  l'-<5« 

See  Evidence,  14. 

See  Insurance,  1-4^, 

See  Municipal  Corporations,  2,  S,  6,  8. 

See  Pleading,  10. 

See  Sales,  1-7,  9,  10. 

ConstractKtas  of  Contract  to  Pay  om  Conaiuiiniatlon  of  DetL 
See  Brokers,  4. 

Act  of  Conncll  in  Forfeiting  Contracts  Etnding  upon  Court. 
See  Constitutional  Law,  2. 

Evidence  not  Admlsaible  ^  Add  to  or  Contradict  Contracti 
See  Customs  and  Usages^  l-3w 

Asatgnnient  of  Contract 

See  Estoppel,  1. 

See  Yei^dor  and  Purchaser,  4,  ff.  ' 

Personal  Contract  by  Broker  to  Procure  iBsaranoSL  ^ 

See  Insurance,  4. 

Contract  of  Brokers  Withont  Authority  to  Act 
See  Insurance,  4. 

Deviation  ttom  Contract  not  Anthorized, 
See  Municipal  Corporations,  10. 

Becovery  for  Construction  of  Improrement  of  Street 
See  Municipal  Corporations,  11,  12. 

Oral  Agreement  for  Sale  of  Beal  EstatAi 
See  Statute  of  Frauds,  2, 
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Clause  Prohilxltilxig  Asfligimient  of  Contract. 
See  Vendor  and  PnrcliaBer,  1. 

WalTor  of  ProTlslong  Against  Assignment 
See  Vendor  and  Purchaser,  2,  3,  5. 

OOBPOBATIONS. 

Corporations — ^Authority  of  Ofllcers  and  Agents  Gkirenied  by  Ckn- 
eral  Iaw  of  Agency. 

1.  The  power  of  officers  and  agents  of  corporation  to  hind  the 
corporation  is  gOY<emed  hj  the  general  law  of  agency,  the  nnderlyiog 
principles  being  the  same,  and  their  authority  may  be  implied  from 
their  conduct  and  the  acquiescence  of  the  directors.  (Bae  v.  Heilig 
Theater  Co.,  408.) 

Corporations— Satification  of  Contract  by  Its  Agent. 

2.  Corporation,  having  approved  auditor's  contract  with  pnblie 
accountant  for  services  to  be  rendered  corpoiution  and  having  ae- 
cepted  the  benefits  of  such  contract,  cannot  avoid  liability  for  sueh 
services.     (Rae  v.  Heilig  Theater  Co.,  408.) 

Corporations— Implied  Antbozlty  of  Ofllcers  and  Agents. 

3.  When  in  the  usual  course  of  the  business  of  a  corporatioB  sb 
officer  or  agent  has  been  allowed  to  manage  certain  of  its  affain, 
his  authority  to  represent  the  corporation  may  be  implied  from  the 
manner  in  which  he  has  been  permitted  by  the  directors  to  transact 
its  business;  the  usual  employment  being  evidence  of  his  poweia 
(Bae  V.  Heilig  Theater  Co.,  408.) 

Corporations— Authority  of  Agent. 

4.  The  primary  object  of  a  corporation  in  employing  an  agent  ii 
that  he  shall  be  enabled  to  accomplish  the  purpose  of  the  agency, 
and  other  persons  are  invfted  to  deal  with  the  agent  with  that 
understanding.     (Rae  v.  Heilig  Theater  Co.,  408.) 

Corporations — ^Anthorlty  of  Agent  to  Make  Contract  for  Services 
Jury  Question. 

'  5.  In  action  by  public  accountant  against  corporation  for  services 
rendered  upon  employment  by  corporation's  agent,  where  defense 
was  that  agent  who  had  employed  accountant  was  not  the  authoriied 
agient  of  the  corporation,  and  where  corporation,  at  close  of  plsiQ* 
tiflf s  testimony,  moved  for  nonsuit,  heldy  that  there  was  competent 
evidence  tending  to  support  findings  of  fact  that  agent  was  the 
'  authorized  agent  of  corporation.     (Bae  v.  Heilig  Theater  Co.,  408.) 

COSTS. 

Costs— On  Verdict  in  His  Favor,  Defendant  Entitled  to  Costs  and  Di^ 
bnrsements. 

1.  Where  verdict  was  adverse  to  plaintiff,  defendant  was  entitled 

to  judgment  for  costs  and  disbursements.     (Hurst  v.  Larson,  211) 

• 
costs — Judgment  for  Costs « Without  Service  of  Bill. 

2.  A  justice  of  the  peace  could  render  judgment  for  costs  and  dis- 
bursements without  the  costs  bill  having  been  served.  (Goyne  ▼. 
Tracy,  ^16.) 
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OoBts— ModlficaUon  of  Judgment  Sufficient  to  CaxYy  Oosts  to  Avpel- 
lant. 

3.  The  Supreme  Court's  modifi«fiition  of  jadgment  for  plaintiff 
buyer  for  breach  of  contract  for  sale  of  hay  crop,  by  eliminating  the 
item  of  $148.33  interest  on  the  amount  from  time  of  breach  up  to 
day  of  trial,  was  sufficient  to  carry  coets  in  favor  of  defendant  in 
the  Supreme  Court.     (Propst  v.  William  Hanley  Co.,  3W.) 

Costs — Modification  of  Judgment  on  Appeal. 

4.  Where  by  inadvertence  the  judgment  entry  recited  March  1st, 
instead  of  November  Ist,  of  a  given  year  as  the  date  from  which 
interest  began  to  run,  modification  of  the  judgment  entry  to  correct 
it  does  not  entitle  defendant  judgment  debtor  as  a  matter  of  right 
to  his  costs  and  disbursements  on  appeal.  (Miller  I/um.  Co.  v.  Davis, 
507.) 

City  Entitled  to  Costs  in  Proeecntlon  for  Violation  of  Ordinancei. 

Bee  Municipal  Corporations,  10. 

OOtfBTS. 

Courts— Bules  of  Decision.  . 

1.  Opinion- of  court  must  be  road  in  the  light  of  the  facts  dis- 
cussed by  the  court.     (Simpson  v.  First  Nat.  Bank,  147.) 

Courts — Action  for  Destmctlon  of  Fish-trap  Maintainable  in  State 
Other  Than  Where  Located. 

2.  Where  no  part  of  a  fish-trap  was  driven  into  the  earth,  ex- 
cept piling,  all  of  which  was  driven  by  the  owner  with  the  intention 
of  removing  at  the  end  of  the  season,  the  trap  was  "personal  prop- 
erty," and  an  action  against  the  owners  of  a  tugboat  for  its  destruc- 
tion was  transitory,  and  could  be  maintained  in  a  state  other  than 
where  the  trap  was  locatod.  (Anderson  v.  Columbia  Contract  Co., 
171.) 

Courts— Bnle  of  Stare  DedsiB  Applies  With  Peculiar  Force  to  I>e- 
dslons  on  Constitutional  Questions. 

3.  The  rule  of  stare  decisis  applies  with  peculiar  force  to  the  de- 
cision of  courts  on  question  ef  constitutional  law,  and  a  particular 
construction  of  a  constitutional  provision  having  been  adopted,  it 
will  be  recognized  and  enforced  suDsequently.     (State  v.  Olcott,  633.) 

Courts — Trcrm  for  Conrersion  of  Mill  Machinery  is  Transitory. 

4.  An  action  to  recover  for  the  conversion  of  mill  machinery  by 
taking  it  from  the  mill  site  is  not  an  action  for  damages  to  the  land, 
but  is  transitory,  and  may  be  maintained  in  a  state  other  than  that 
in  which  the  site  is  located.  (Montesano  Lum.  ft  Mfg.  Co.  y.  Port- 
land Iron  Works,  677.) 

Act  of  Council  in  Forfeiting  Contract  Binding  upon  Court; 

See  Constitutional  Law,  2. 

Juzlsdictlon  of  State  Court. 
See  Criminal  Law^  4. 
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Power  of  drcult  Court  to  Diroct  the  Jvstioe  of  tlie 

See  Justice  of  the  Peaee,  4. 

oovHXAjrrs. 

CoTenantB — Concluslyeness  of  Judgment  After  Kotice  to  Odvenaator. 

1.  Where  action  on  covenant  against  encninbrancee  'wme 
brought  by  grantee  to  recover  amount  of  judgment  he  had  been 
compelled  to  pay  in  action  by  owner  of  outstanding  lease,  of  ^rhieli 
action  defendant  grantors  had  been  notified,  and  also  to  recov^er 
$50  attorney's  fees  in  the  former  action,  the  reasonableness  of  suck 
fees  not  having  been  questioned  in  the  former  action,  there  was 
no  necessity  of  submitting  that  part  of  the  case  to  the  jury;  de- 
fendants' contention  being  that  they  were  not  liable  therefor.  (Estep 
V.  Bailey,  59.) 


Oovenaats — Outstanding  Lease  as  Breach  of  Corenant  Against 
combrances." 

2.  The  existence  of  a  valid  lease  to  another  at  the  date  of  the 
warrantors'  deed  was  a  breach  of  their  covenant  against  enenm- 
brances,  an  "encumbrance"  being  a  burden  on  the  luid  whieh  de- 
preciates its  value,  as  a  lien,  eaeement,  or  eervitude.  (Eetep  v. 
Bailey,  59.) 

Corenants — ^Measure  of  Damages  for  Breach  of  Oorenaiit  Against 
Encumbrances. 

3.  Generally  the  measure  of  damages  for  breach  of  a  eovenant 
against  encumbrances  by  reason  of  an  outstanding  lease  is  the  valne 
of  the  use  of  the  premises  during  the  remainder  of  the  life  of  the 
lease.     (Eetep  v.  Bailey,  59,) 

0 

Oovenanta— Becovery  of  Expenses  menrred  In  Defending  Titiet. 

4.  Grantee  in  a  warranty  deed  is  entitled  to  expenses  inenrred 
in  defending  title  against  the  claim  of  a  third  party.  (Estep  ▼• 
Bailey^  59.) 

Corenants— Damages   ftom   Breach   of   Covenant   Against   Enenia- 
brances. 

5.  Where,  at  time  of  conveyance  with  covenant  against  eneom- 
brances,  there  was  an  outstanding  lease,  the  tenant  under  which  had 
planted  a  crop,  which  the  grantee  thereafter  harvested  and  sold, 
the  grantee  could  recover  from  the  grantors  the  amount  of  the 
judgment  and  costs  secured  against  her  in  an  action,  of  which  war- 
rantors were  notified,  by  the  tenant  for  the  value  of  the  crop  so 
sold  by  the  grantee.     (Estep  v.  Bailey,  59.) 

Covenants — Conclusiveness  of  Judgment  After  Notice  to  Covenantor. 

6.  Grantee  having  notified  defendant  warrantors  to  defend  ao 
action  brought  by  tenant  under  outstanding  lease  against  grantee 
for  conversion  of  crops  not  reserved  in  the  deed,  the  vendors  are 
bound  by  the  judgment  in  that  case  to  the  same  extent  as  though 
they  had  been  parties  to  the  record,  and  such  judgment  is  conclu- 
sive upon  them  as  to  the  existence  and  validity  of  the  tenant's 
outstanding  lease  from  the  former  owner,  and  as  to  the  amount 
grantee  was  compelled  to  pay  tenant  in  tenant's  action  for  eonver- 


Index.  735 

sion  of  crope  growing  on  the  land  at  date  okf  pnreliaee.     (Estep  t. 
Bailey,  59.) 

Coyexiaiit»— Liability  to  Oovenantee  for  Attorney's  Fees. 

7.  "V^liere  grantee  in  warranty  d«ed  was  obliged  to  incur  the 
expense  of  $50  for  attorney's  fees  in  defending  an  action,  of  which 
her  warrantor  was  notified,  by  tenant  under  a  lease  outstanding 
at  the  time  of  conveyance,  for  conversion  by  grantee  ef  such  ten- 
ant's crop  then  on  the  land  she  could  recover  for  such  expense  from 
her  warrantor.     (Estep  v.  Bailey,  59.) 

See  Crops,  1. 

OBEBITOBS. 
See  Trusts,  i. 

CnEtlMINAI.  LAW. 

Oiimlnal  Law— JnrlsdictioiL 

1.  Where  a  court  has  jurisdiction  of  a  crime  a  statute  simply 
conferring  same  jurisdiction  on  another  court  does  not  deprive  for- 
mer of  its  jurisdiction,  in  absence  of  an  express  provision  or  dear 
implication  to  that  effect,  but  merely  confers  concurrent  jurisdic- 
tion.    (State  V.  Prasier,  90.) 

■ 

Criminal  Law— Federal  Juzisdlction. 

2.  The  criminal  jurisdiction  of  federal  courts  is  confined  to  crimes 
under  federal  statutes  except  as  to  common-law  offenses  committed 
on  the  high  seas,  or  in  places  or  districts  within  the  states  which 
have  been  ceded  to  the  United  States^  and  which«  when  the  crime 
was  committed,  were  under  the  exclusive  jurisdiction  of  the  United 
States.     (State  v.  Prasier,  90.) 

Criminal    Law— Jurisdiction— Offensea   Again^rt    State    and    United 
States. 

3.  Offenses  which  are  directed  against  the  sovereignty  of  the 
state  or  which  affect  its  population  are  within  the  jurisdiction  of 
the  state  courts,  although  such  offenses  may  also  be  dirlocted  against 
the  sovereignty  of  the  federal  government,  and  may  be  thus  within, 
the  juriadiction  of  both  the  federal  and  the  state  courts.  (State  y. 
Frasier,  90.) 

Criminal  Law— Jurisdiction  of  State  Court — ^Forgery. 

4.  Where  the  uttering  of  a  forged  receipt  constituted  forgery 
under  the  laws  of  the  state,  the  jurisdiction  of  the  state  court  is 
not  ousted  by  i^he  fact  that  the  same  acts,  consisting  of  uttering  and 
publishing  a  forged  instrument  to  a  referee  in  bankruptcy  appointed 
by  the  federal  courts  are  also  an  offense  under  the  laws  of  the 
United  States.     (Stete  v.  Frasier,  90.)  ' 

Criminal  Law— Weiglit  of  Evidence — ^Review. 

5.  It  is  not  the  province  of  the  Supreme  Court  on  appeal  in  a 
criminal  case  to  consider  the  weight  of  the  evidence.  (State  ▼. 
Frasier,  90.) 

Criminal  Iaw — Orders  Appealable— Motion  for  New  Trial 

6.  General  Laws  of  1915,  page  96,  amending  Section  548,  L.  O.  L., 
so  as  to  allow  an  appeal  from  an  order  setting  aside  a  judgment  and 
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grantiniir  a  new  trial,  does  not  i^ply  to  eriminal  aetioBS.     (SUte  t.     I 
Framer,  90.) 

Criminal  Law— Appeal— Ezcepttons. 

7.  In  a  prosecution  for  uttering  a  forged  receipt,  aecused  am- 
not  complain  that  account-books,  exhibits  in  tbe  ease,  were  remored 
from  courtroom  during  argument,  where  it  appeared  that  thej  were  re- 
turned, and  an  offer  made  by  counsel  for  the  state  to  have  tiiem  seat 
to  the  jury  while  they  were  deliberating,  but,  objection  being  mzdt 
by  defendant's  counsel,  they  were  not  so  disposed  of;  no  exception 
having  been  taken  in  regard  to  the  matter  nor  any  mliag  haviBf 
been  made.     (State  v.  Fnisier,  90.) 

Cxlmlnal  Law— Appeal— Extensioii  of  Time  to  Prepare  Bill  of  Bnep- 
tions. 

8.  An  order  extending  the  time  for  defendants  in  an  arson  eaie 
to  prepare  and  lodge  a  bul  of  exceptions  does  not  extend  the  time  for 
filing  the  transcript  on  appeal.     (State  ▼.  White,  205.) 

Criminal  Law— FaUnre  to  Try  Aocosed  at  Firgt  Tmn  of  Court 

9.  A  defendant  who  was  not  brought  to  trial  at  the  next  term  after 
filing  of  the  indictment,  unless  the  postponement  was  upon  his  appli- 
cation or  by  his  consent,  is  entitled  to  have  the  indictment  dismi»e4 
as  of  course,  unless  good  cause  is  shown  by  the  state,  nnder  Seetioa 
1701,  L.  O.  I/.     (State  v.  Bateham,  524.) 

Criminal  Law— Accunnlatlon  of  Caaea  'Klood  OwaatT  for  Pos^ODft- 
ment  of  Prosecntlon. 

10.  Accumulation  of  undetermined  cases  may  be  sufficient  to  pre- 
vent the  discharge  of  an  accused  under  Section  1701,  L.  O.  L.,  wbere 
he  is  not  brought  to  trial  at  the  next  term  of  court  after  the  filinf 
of  the  indictment,  such  an  accumulation,  where  it  prevents  the  eaie 
of  an  accused  being  reached  for  trial,  being  "good  eauae"  for  postr 
ponement  within  the  meaning  of  such  statute.  (Stato  v.  BatehiB; 
524.) 

Criminal  Law— Discretion  of  Court  as  to  Postponement 

11.  Whether  the  state  has  shown  "good  cause"  for  having  faBed 
to  try  an  accused  at  the  next  term  of  court  following  filing  of  sn 
indictment  as  required  by  Section  1701,  L.  O.  L.,  rests  largely  in  the 
discretion  of  the  trial  court.     (State  v.  Bateham,  524.) 

Criminal  Law— ^Review  of  Decision  Concerning  Capability  of  OUU 
Witneaa. 

12.  A  decision  of  the  trial  court  as  to  whether  or  not  proffered 
witnesses  under  10  years  of  age  are  incapable  of  receiving  just  im- 
pressions of  the  facts  respecting  which  they  are  examined  under 
Section  732,  L.  O.  L.,  is  a  decision  of  a  preliminary  question  of  fact 
which  cannot  be  disturbed  on  appeal, ,  if  there  is  any  evidence  ui 
the  record  to  support  it.     (State  v.  Bateham,  524.) 

Criminal  Law— ETidenco  to  Show  Other  Crimes  InadmiBBllila 

13.  It  is  prejudicial  error  to  admit  evidence  tending  to  sliow 
accused  guilty  of  any  crime  other  than  that  charged  in  the  iixdiet* 
ment     (State  v.  Bateham,  584.) 
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Criminal  Law— -Witnesses— Oroie-ezaminAtlon  of  Character  Wltnessee. 

14>  Although  a  defendant  who  tenders  his  suppoaed  good  character 
in  evidence  thereby  invitee  e&rutiny  and  disoloeure  of  specific  gen- 
eric instances  of  his  misconduct  that  may  incidentally  impute  to 
him  guilt  of  other  crimes,  it  would  be  reversible  error  fbr  the  state 
to  ask  questions  on  cross-examination  of  character  witnesses  solely 
for  the  purpose  of  intimating  to  the  jury  that  the  defendant  was 
guilty  on  other  charges  of  like  nature,  which  the  state's  attorney 
could  not  prove  directly  and  which  had  no  foundation  within  his 
knowledge  or  information.     (State  v.  Bateham,  524.) 

Czimliial  Law— Child  not  an  "Accomplice.** 

15.  To  be  an  "accomplice''  one  must  be  of  sufficient  intelligence 
and  understanding  knowingly  to  enter  into  and  help  carry  out  a  plan 
for  the  commission  of  the  crime,  and  must  actually  participate,  and 
a  little  girl  who  is  a  victim  rather  than  a  participant  is  not  an 
accomplice  of  one  prosecuted  for  sodomy.     (State  v.  Bateham,  524.) 

Criminal  Law— Seasonable  Donbt — Character  ETidence  may  be  Con- 
sidered. 

16.  The  jury  must  consider  all  the  testimony,  that  about  character 
as  well  as  all  other,  and  if,  taken  all  together,  there  remains  a  rea- 
sonable doubt  of  the  defendant's  guilt,  he  is  entitled  to  acquittal. 
(State  V.  Bateham,  524.) 

Criminal  Iaw — Instructions  as  to  Beaaonable  Donbt. 

17.  If  a  jury  bases  reasonable  doubt  on  testimony  about  good 
character  of  the  accused,  the  resulting  acquittal  is  legitimate;  but 
the  court  has  no  right  to  instruct  the  jury  that  such  testimony  is 
sufficient  for  that  purpose,  as  such  an  instruction  would  be  an  in- 
vasion of  the  province  of  the  jury,  in  view  of  Section  139,  L.  O.  L. 
(State  y.  Bateham,  524.) 

Criminal  Law— Credibility  of  Eridence  is  for  .Jury. 

13.  In  a  criminal  prosecution,  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  are  questions  solely  for  the  jury,  and 
the  appellate  court  will  not  be  moved  by  defendant's  contention 
against  the  probability  of  the  truth  of  the  testimony  against  him. 
(State  V.  Bateham,  524.) 

6^e  Witnesses,  4. 

cBOPa 

Crops — Corenants— Bight  to  Growing  Crops  on  Failure  to  Besenre  In 
Deed. 

1.  As  between  vendors  and  purchaser  a  deed  to  the  property 
upon  which  a  crop  is  growing  conveys  to  the  purchaser  the  grow- 
ing crop  as  a  part  of  the  real  property,  unless  the  same  is  reserved, 
by  the  vendors  in  the  deed,  and  this  is  true  even  if  the  purchaser 
knew  that  there  was  an  outstanding  lease  upon  a  portion  of  the 
premises  at  the  time  of  purchase.     (Estep  v.  Bailey,  59.) 

Bight  of  Tenant  to  Crops  as  Against  Landlord  and  His  Grantee. 
See  Landlord  and  Tenant,  1. 
94  Or.  — 47 
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CBOSS-EXAMIKATION. 
Question  E0tal)ll8liliig  Defense  not  Proper  Cross-eizamlnfttfMU 

See  Witnesses,  1. 

Oross-exaxnlnation  of  OhAracteir  WltiieBses. 

See  Criminal  Law,  14. 
See  Witnesses,  4. 

CUSTODY  OF  CEQIDBSN. 

See  Divorce,  1-7. 

CUSTOMS  AKD  USAGES. 

Customs  and  Usages— Not  Admlssi'ble  to  Add  to  or  Contnidlct 
tract 

1.  Under  Section  727,  subdivision  12,  L.  O.  L.,  evidence  of  usage  is 
admissible  only  as  a  means  of  interpreting  act,  contract  or  instru- 
ment, where  true  character  thereof  is  not  otherwise  plain,  and  is  sot 
admissible  to  add  new  terms  or  stipulations  to  contract  or  contradict 
explicit^  terms  thereof.     (Hurst  v.  Larson,  211.) 

"Customs  and  Usages — ^As  to  Duty  of  Buyer  of  Potatoes  to  Fnndsk 

Car. 

2.  Where  contract  for  sale  of  potatoes  did  not  specify  wbo  was  to 
furnish  the  means  of  transportation,  evidence  of  a  custom  requiring 
buyer  of  less  than  a  carload  of  potatoes  to  furnish  ear  was  admissible 
under  Section  727,  subdivision  12,  L.  O.  L.     (Hurst  v.  Larson,  21L) 

Customs  and  Usages — ^Incorporation  of  General  Custom  In  Written 
Contract  Unnecessary. 

3.  A  general  custom  known  to  both  contracting  parties  respeetiag 
the,  subject  matter  of  their  stipulation  is  in  a  certain  sense  a  law 
covering  them,  so  that  it  is  not  necessary  to  mention  it  in  writing; 
(Hurst  ▼.  Larson,  211.) 

DAMAOSa 

Damages — ^Evldenee  of  Dally  Catch  Admissible  in  Action  for  De- 
struction of  Fish-trap. 

1.  In  an  action  against  the  owner  of  a  tugboat  for  destmctioii 
of  plaintiff's  fish-trap,  although  such  trap  may  not  have  "rental 
value,"  in  the  usual  sense  of  the  term,  yet  it  has  a  usable  value, 
which  plaintiff  would  be  entitled  to  recover,  an3  evidence  as  to  the 
amount  of  the  fish  catch  just  prior  to  injury  or  destruction  and  just 
after  repair,  together  witL  evidence  of  the  catch  of  other  near-by 
traps  between  such  times,  was  competent  evidence,  not  for  the  pox^ 
pose  of  measuring  the  compensation,  but  for  estimating  the  usable 
or  rental  value.     (Anderson  v.  Columbia  Contract  Co.,  171.) 

Damages — ^Taxation— Record  Owner  of  Land  in  Adverse  PottessUm  4tf 
Another  is  not  Entitled  to  Interest  on  Taxes  Paid. 

2.  Payments  of  taxes  on  land  in  the  adverse  possession  of  an- 
other by  the  record  owner  who  had  redeemed  from  a  tax  sale  were 
not  within  the  interest  statute  (Section  6028,  L.  O.  L.,  as  amended 
by  Laws  1917,  p.  781),  nor  was  interest  recoverable  ae  damagesL 
(Looney  v.  Sears,  690.) 

See  Attorney  and  Client,  l-(5b 
Bee  Landlord  and  Tenant,  3, 
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Proper  Mrasare  of  I>aina£e8  for  Son's  Death. 
See  Deaths  2. 

DEATH. 

Deatb— Konrealdent  Alien  may  Sue  Employer  for  Death  of  Son. 

1.  A  nonresident  alien  may  maintain  an  action,  under  the  Em- 
ployers' Liability  Act,  for  the  death  of  her  son  against  his  employer. 
(Garvin  v.  "W'estem  Cooperage  Co.,  487.) 

Death — ^Proper  Measure  of  Damages  for  Son's  Death. 

2.  In  a  mother's  action  under  the  Employers*  Liability  Act  for 
the  death  of  her  son,  an  instruction  that  the  jury  might  consider 
his  age,  life  expectancy,  health,  ability,  habits,  mental  and  physical 
skill  and  the  amount  which  he  would  probably  have  saved  from  his 
earnings,  Tield  proJ)er.     (Garvin  v.  Western  Cooperage  Co.,  487.) 

Action  for,  Properly  Brought  by  Direction  of  Foreign  OonsoL 
See  Aliens,  1. 

DBOLARATIOK. 

Declaration  of  Deceased  Person. 

See  Evidence,  2. 

Declaration  of  E^latlTe  Prior  to  Action,  Admissible  to  Show  Bela- 
tionshlp. 

See  Evidence,  8,  9. 

DEEDS. 
Bight  of  Purchaser  to  Growing  Crops  on  Fallnre  to  Beserve  in  Deed. 

See  Crops,  1. 

Deed  and  Lease  Soi&clent  Proof  of  Title  to  Machinery  on  Land. 
See  Trover  and  Conversion,  4. 

DELEGATIOK  OP  P0WE8.. 
Statute  Invalid  as  Delegation  of  Power. 
See  Constitutional  Law,  4. 

DELIVEBT. 

See  Bille  and  Notes,  5. 
See  Sales,  1,  4. 

DEMUBBEB. 

Oonstmctioa  Against  Pleader  on  Demurrer. 
See  Pleading,  4. 

Legal  Sufldency  of  Pleading,  as  Matter  of  Defense,  most  be  Tested 
by  Demurrer. 

Seis  Pleading,  15. 


See  Municipal  Corporations,  8. 
See  Pleading,  8,  9,  12. 
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DEPOSTEOBw 

UaUUty  of  Bank  in  Making'  Loans  of  Depositoz's  ICOofly. 

See  Banks  and  Banking,  1. 

DISCBSnON  OF  0OX7BT. 

See  Criminal  Law,  11. 
See  Witnessee,  4. 

As  to  Postponement  of  Prosocution. 
See  Criminal  Law,  10^  11. 

DISMISSAL  AND  KOKQ0IT. 

See  Appeal  and  Errror,  10. 

U&viem  of  Befiual'  to  Grant  Nonsuit. 
See  Appeal  and  Error,  18. 

Evidence  of  Value  Held  Safflcient  to  Avoid  Nonsuit. 
See  Trover  and  Conversion,  9. 

DIVOBOE. 

Divorce — Bevlew  of  Decree  for  Onstody  of  Child. 

1.  Upon  appeal  from  a  decree  relating  to  the  custodj  of  a  ebild  of 
divorced  pefrsone,  the  Supreme  Court  has  appellate  juriadiction  onlj- 
(Merges  y.  Merges,  246.) 

pivorce-r-Aflldavita  Filed  in  Supreme  Court  not  Cbnsidered. 

2.  Un>der  Section  566,  L.  O.  L.,  providing  that  appeals  shall  be  de- 
cided upon  the  transcript  and  evidence  accompanjing  it,  affidavits 
filed  in  the  Supreme  Court  upon  appeal  from  a  decree  regarding  the 
custody  of  a  child  of  divorced  parties  cannot  be  considered.  (lUrgei 
V.  Merges,  246.)  ' 

Divorce — Child's  Welfare  Gk>vems  Custody. 

3.  Although  Section  7Q57,  L.  O.  L.,  provides  that  parents  have  eqotl 
r'ghts  to  the  custody  of  their  children,  yet,  where  there  is  a  dispute 
between  divorced  parties,  the  controlling  consideration  is  the  ehild'i 
welfare.     (Merges  v.  Merges,  246.) 

Divorce— Decree  Awarding  Custody  of  Cldld  is  Conclusive. 

4.  Under  Section  756,  L.  O.  L.,  Refining  the  effect  of  decrees,  etc.,  i 
modified  decree  granting  a  divY>rced  husband  the  exclusive  eostodr 
of  his  son  is  conclusive  in  absence  of  appeal,  and  can  be  superseded 
only  by  showing  that  conditions  have  changed.  (Merges  v.  Meigei, 
246.) 


Divorce— Burden  of  Proof  as  to  Custody  of  Child. 

6.  A  divorced  wife  seeking  to  overturn  a  modified  decree  awarding 
custody  of  the  child  to  its  father  has  the  burden  of  proof.  (Merg^ 
V.  Mergesi  240.) 


Index.  741 


DlTorce— Eyldence  as  to  Validity  of  Decree  Awarding  Obild's  Ona- 
tody. 

6.  Evidence  that  a  divorced  wife  consented  to  modification  of  a 
decree  so  as  to  award  custody  of  the  child  to  the  husband  in  order 
to  avoid  the  husband's  formal  application  for  such  a  modification, 
etc.,  held  to  show  that  she  voluntarily  consented  to  the  modified  de- 
cree despite  her  statement  that  she  was  tricked  into  giving  her  eoa- 
aent  by  representations  that  the  change  waa  merely  formal.  (Herges 
▼.  Merges,  246.) 

Divorce— Effect  of  Evidenoe  Begarding  Oostody  of  Oliild. 

7.  Evidence  regarding  a  divorced  father's  affection  and  ability  to 
eare  for  his  son  held  to  show,  contrary  to  the  finding  below,  that  the 
father  should  continue  to  have  exclusive  custody  of  the  child  with 
permission  that  the  child  visit  his  mother  at  certain  stated  periods. 
(Merges  v.  Merges,  246.) 

DiYorce— Appeal— Notice  of  Appeal — Service  npon  District  Attorney. 

8.  In  divorce  suit,  where  district  attorney  was  not  served  with  sum- 
mons^ but  personally  appearecl,  and  his  appearance  was  noted  in  the 
record  at  the  trial,  an  appeal  could  be  taken  from  the  decree  ren- 
dered without  serving  him  with  notice  of  appeal,  since  his  appear- 
ance, though  it  conferred  jurisdiction,  did  not,  in  absence  of  some 
motion  or  other  pleading  filed  by  him,  confer  upon  state  any  right  to 
be  heard  further  in  the  case.     (Parman  v.  Parman,  807.) 

Divorce — Untidiness  of  Wife  not  Cruelty. 

9.  Where  defendant  wife  bore  six  children  during  the  10  years  of 
her  married  life  cuid  did  most  of  the  cooking  and  housework  for  her 
husband  and  the  hired  men  on  his  large  ranch,  her  untidin'ess  was  not 
ground  for  divorce,  as  cruel  and  inhuman  treatment.  (Parman  v. 
Parman,  307.) 

Divorce— Obarge  of  Infidelity  Omelty. 

10.  Defendant's  wife's  intimation  to  plaintiff  husband  that  he  had 
been  guilty  of  improper  eonduct  with  another  woman  heid  not  cruel 
and  inhuman  eonduct  warranting  divorce,  she  having  had  reasonable 
grounds  for  suspicion.     (Parman  v.  Parman,  307.) 

Divorce— Evidence  Inanffldent  to  Show  Omel  and  Inhnman  Treatment 
by  Wife. 

11.  Huaband  held  not  entitled  to  divorce  for  cruel  and  inhumaa 
treatment.     (Parman  v.  Parman,  307.) 

Divorce— Decree  Where  Both  Parties  are  at  Fault. 

12.  In  divorce  action  where  both  parties  were  equally  at  fault, 
neither  is  entitled  to  equitable  relief.     (Wakefield  v.  Wakefield,  605.) 

Divorce— Nonappeallng  Party  cannot  Attack  Decree. 

13.  In  divorce  action,  where  plaintiff  has  appealed  from  a  portior 
of  the  decree,  defendant,  npon  failure  to  appeal,  will  be  deemed  to 
be  satisfied  with  the  decree  as  it  stands,  and  cannot  attack  decree, 
but  may  defend  it  against  plaintiff's  attack.  (Crumbley  v.  CnnDbley^ 
ei7.) 
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DiTorce— Appeal  may  be  Taken  from  Porttoii  of  tbe  Decree  Affaetiiiff 
Property  Bights. 

14.  Under  Laws  of  1913,  Chapter  319,  plaintiff  in  divoree  actioB 
may  appeal  from  that  part  o>f  the  decree  relating  to  property  rights 
without  appealing  from  the  whole  thereof.  (Crumbley  ▼.  Crambley, 
617.) 

DiToroe— Entire  Becord  to  be  Considered  on  Appeal   from    Portion 
Relating  to  Property  Bights. 

15.  On  appeal  by  plaintiff  in  divorce  action  from  that  part  of  de- 
cree relating  to  property  rights,  her  right  to  additional  relief  must 
depend  upon  equitable  considerations  to  be  derived  from  a  pemsal 
of  the  whole  record,  as  upon  a  hearing  de  novo,  and  the  decree  will 
not  be  changed  if,  upon  examination  of  the  testimony  as  a  ^rhole, 
it  appears  that  She  did  not  come  into  court  with  elecui  hands,  and 
was  not  entitled  to  any  decree  in  her  favor.  (Grumbley  v.  Cmmblejy 
617.) 

IMvoroe— Incompatibility  of  Temper  not  Oround. 

16.  Incompatibility  of  temper  does  not  constitute  a  ground  for 
divorce  under  Section  507,  L.  O.  L.     (Grumbley  v.  Grumbley,  617.) 

Divorce— Portion  of  Decree  Granting  Divorce  not  Benewed  on  Appeal 

from  Portion  Affecting  Property  Bights. 

17.  On  appeal  from  that  portion  of  divorce  decree  relating  to  prop- 
erty rights,  where  neither  party  has  appealed  from  the  portion  ii 
the  decree  granting  the  divorce,  the  portion  of  the  decree  granting 
the  divorce  must  remain  intact,  appellate  court  on  such  appeal  hav- 
ing no  power  to  overturn  it.     (Grumbley  v.  Grumbley,  617.) 

Divorce — ^Prevailing    Party  not    Entitled    to    Interest  in  Land  of 
Adverse  Party  Unless  Faultless. 

IS.  The  right  of  the  party  who  has  been  granted  a  divorce  to  an 
undivided  one-third  p^rt  in  real  estate  of  adverse  party,  under  See- 
tion  511,  L.  O.  L.,  exists  only  where  soeh  porevailing  party  is  not  at 
fault.     (Grumbley  v.  Grumbley,  617.) 

Divorce--No  Change  of  Decree  on  Appeal  In  Favor  of  Party  Who 
has  not  Appealed. 

19.  On  plaintiff's  appeal  from  that  portion  of  the  divorce  deeree 
affecting  property  rights,  where  defendant  has  not  appealed,  the 
portion  of  the  decree  appealed  from  cannot  be  changed  in  defend- 
ant's favor.     (Grumbley  v.  Grumbley/  617.) 

Divorce— No  Belief  from  Divorce  Decree  on  Appeal  Where  Partiss 
are  in  Pari  Delicto. 

20.  On  plaintiff's  appeal  from  portion  of  the  divorce  deeree  affect- 
ing the  property  rights,  no  relief  will  be  granted  where,  trying  the 
case  anew  upon  a  transcript  and  evidenee  accompanying  it,  as  re- 
quired by  Section  556,  L.  O.  L.,  court  on  appeal  concludes  that  the 
parties  in  pari  delicto.     (Grumbley  v.  Grumbley,  617.) 

EA8SBCE19T8. 

Easements— Not  Interfering  with  Bight  of  Owner  to  Use  SoQ. 

1.  The  conveyance  of  an  easement  in  land  does  not  pass  the 
title  or  interfere  with  the  right  of  the  owner  of  the  soil  to  occupy 
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it   for  any  purpose  not  inconfiistent  with   the  easement.    (Gramma 
Alpha  Bldg.  Assn.  y.  Eugene,  80.) 

See  Municipal  Corporations^  7. 

See  Waters  and  ^Watercourses,  1. 

EJECTMENT. 
EJectmant — Title  by  Adverse  Possession  Ayallable  as  Defense. 

1.  One  acquiring  title  to  land  by  adverse  possesaion  can  succese- 
f ully  defend  an  ejectment  action  brought  by  the  owner  of  the  record 
title.     (Lfooney  ▼.  Sears,  690.) 

EBCPLOYEBS'  LIABILITY  AOT. 

See  Aliens,  1. 
See  Beatl^  1,  2. 

ENCTDMBRAJroBS. 
See  Covenants,  2,  5.  ' 

EQUITY. 

Equity— Judgment— "Decree"  and  "Judgment"  Dlstinguisiied. 

'  1.  The  final  determination  of  an  action  at  law  by  a  court  in  Oregon 
is  called  a  "judgment,"  while  that  of  a  suit  in  equity  is  denominated 
a  "decree."     (Wright  v.  Wimberly,  1.) 

Equity — Completion  of  Note  Transferred  tJnindorsed  and  With  Blank 
Space  for  Payee's  Name. 

2.  Where  bank  received  note  from  maker  with  authority  to  in- 
sert its  name  in  space  left  blank  for  name  of  payee,  and  transferred 
note  without  inserting  name  or  indorsing  note,  bank  knew  that  un- 
less its  name  appeared  as  payee  transferee  could  not  compel  pay- 
ment by  maker,  and  equity  will  hold  that  to  be  done  which  ought 
to  be  done,  and  direct  the  note  to  be  completed  in  conformity,  with 
the  intention  of  the  original  parties.  (Simpson  v.  First  Nat.  Bank, 
147.) 

Equity — ^Failure  to  Plead  Doctrine  of  Clean  Hands  as  EstoppeL 

3.  In  a  landlord's  suit  to  remove  a  cloud  upon  title  to  land  in  the 
form  of  a  lease,  breached  and  abandoned  by  the  tenant,  a  holding  that 
plaintiffs  did  not  come  into  equity  with  clean  hands  because  of  a 
showing  that  they  had  sold  the  land  through  defendant  tenant  as 
agent  was  improper,  where  no  estoppel  wae  pleaded.  (Shaw  v.  Cor- 
bett,  270.) 

See  Brokers,  1. 

See  Quieting  Title,  1. 

Bemedy  in  Oompelling  Transferrer  to  Indorse  Note. 
See  Action,  1. 

Distinction  Between  Law  and  Equity  Actlona. 
See  Action,  2. 
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EftoppeU-Vendor  and  PnrclUB6r^AB«lgn?nent  ^of  Oontnct— Wainf 
of  or  Estoppel  to  Require  Vendor's  Consent. 

1.  If  the  vendor  of  land,  knowing  that  a  company  was  about  to 
purchase  the  contract  from  the  vendee  in  ignorance  of  its  require- 
ment that  the  vendor's  written  consent  be  obtained,  jet  said  not^ 
ing  about  the  provision,  and  afterwards  accepted  the  beneHts  of 
payments  which  the  assignee  company  made,  sneh  vendor  is  pre- 
vented either  on  the  ground  of  waiver  or  estoppel  from  subseqaentlj 
insisting  on  the  condition,  at  least  without  returning  the  payments. 
(Smith  V.  Martin,  132.) 

See  Judgment,  6. 

See  Municipal  Corporations,  4. 

See  Vendor  and  Purchaser,  3. 

Pailure  to  Plead  Doctrine  of  Clean  Hands  as  .Estoppel. 

See  Equity,  3. 

EUGENE,  CHASTEB  OF. 

See  Gamma  Alpha  Bldg.  Assn.  y.  Eugene,  80. 

EVIDENCE. 
Evidence — Judicial  Notice  of  Financial  Depression. 

1.  ■  The  courts  should  take  judicial  notice  that  in  1897  and  for 
some  time  thereafter  great  financial  depression  prevailed  ia  the 
Pacific  Coast  states.     (Wright  v.  Wimberly,  1.) 

Evidence— Declaration  of  Deceased. 

2.  Declaration  of  deceased  husband  when  he  transferred  money 
in  the  shape  of  a  certificate  of  deposit  in  the  Idaho  bank  that  it  was 
his  own  money  was  admissible.     (Bosma  v.  Harder,  219.) 

Evidence — Judicial  Notice  Taken  of  Nerrons  Conditloii  Attendfiw 
Pregnancy. 

3.  It  is  a  well-known  fact  that  in  a  condition  of  advanced  preg- 
nancy women  arc  more  sensitive  and  more  suspicious  than  they  are  at 
other  times.     (Parman  v.  Parman,  307.)  ' 

Evidence — Parol  Evidence  Admissible  on  Issue  of  OonsideratiQn. 

4.  Testimony  of  conversations  in*  regard  to  timber  sold,  had  prior 
to  execution  of  the  bill  of  sale,  may  be  considered  only  to  determine 
the  actual  consideration  for  the  transfer  of  the  timber,  and  not  to 
vary  the  terms  of  the  written  bill  of  sale.  (Wilson  v.  Prettymas, 
275.) 

E^dence — ^Impeachment  of  Witness — ^Letter  Used  must  be  Pertinent 

5.  A  letter  written  by  a  witness  and  pertinent  to  the  case  in. 
hand  may  be  introduced  in  evidence  for  the  purpose  of  discloeiiig 
the  degree  of  interest  the  witness  has  in  the  result  of  the  trial;  hot 
it  cannot  be  used  against  the  defendant  for  any  other  purpose  nnlen 
it  is  shown  to  have  been  written  by  his  authority  or  consent.  If  it 
is  not  shown  to  be  pertinent  to  the  case  it  cannot  be  used  ia  evi- 
dence for  any  purpose.     (State  v.  Bader,  432.) 
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Evidence— Inferences. 

6.  "An  inference  must  be  founded  on  a  fact  legally  proved  tind 
on  such  a  deduction  from  that  fact  ae  is  warranted  by  a  consideration 
of  the  usual  propensitiee  or  passions  of  the  person  whose  act  is  in 
question^  the  course  of  business  or  the  course  of  nature":  L.  O.  L., 
§  796.  It  is  error,  therefore^  to  instruct  the  jury  that  an  inference 
may  be  founded  either  on  such  a  fact  or  in  the  alternative  upon  a 
deduction  therefrom.     (State  v.  Bader,  482.) 

Evidence— Mental  Attltnde  of  Defendant. 

7.  On  his  way  to  the  scene  of  the  homicide  where  be  bad  reason 
to  believe  the  decedent  then  was  in  possession  under  claim  of  right 
the  defendant  offered  to  sell  to  a  third  party'  the. grass  on  the  land 
where  the  decedent  then  was.  This  fact  was  proper  for  the  consid- 
eration of  the  jury  in  determining  the  mental  attitude  of  tbe  de- 
fendant towards  the  deceased.     (State  v.  Bader,  432.) 

Evidence — Snffidency  to  Establish  Belationsblp. 

8.  In  an  action  by  a  nonresident  alien  for  the  death  of  her  son, 
testimony  of  a  relative  and  frequent  visitor  of  the  family  that  plain- 
tiff treated  decedent  as  her  son  and  called  him  her  son,  and  decedent 
treated  plaintiff  as  his  mother  and  had  spoken  of  her  as  his  mother, 
was  competent  to  establish  the  relationship,  being  direct  evidence 
thereof.     (Garvin  v.  ^Western  Cooperage  Co.,  487.) 

Evidence — ^Written  Declaration  of  Allen  B^Uttive  Prior  to  Action 
Admissible  to  Show  Belatlonflhlp. 

9.  In  an  action  by  the  nonresident  alien  mother  of  deceased  ser- 
vant against  the  letter's  employer,  a  letter  written  by  deceased's 
brother  in  Austria  to  a  relative  in  this  state,  made  at  a  time  whon 
no  controversy  existed  as  to  relationship  of  mother  and  son,  was 
admissible  evidence  on  the  question  of  pedigree.  (Garvin  v.  Western 
Cooperage  Co.,  487.) 

Evidence — ^Admission  of  Belatlon'ship  by  Defendant's  Attorney  In 
Another  Action  ^  Inadmissible. 

10.  In  an  action  by  a  nonresident  alien  mother  for  the  death  of 
her  son  against  the  latter's  employer,  a  statement,  made  in  argument 
in  support  of  defendant's  motion  for  nonsuit,  in  a  cause  in  which 
this  plaintiff  was  not  a  party,  that  it  was  discloso^d  by  evidence  that 
deceased  had  a  mother  so  that  his  administrator  could  not  bring 
action  for  his  death,  is  not  admissible  as  an  admission  by  defendant 
of  the  relationship  of  mother  and  son.  (Garvin  v.  Western  Cooper- 
age Co.,  487.) 

Evidence-— Value  may  be  Proved  by  Showing  Amount  Eeallzed  at 
Sales. 

11.  When  it  becomes  neceesary  to  ascertain  the  value  of  articles 
for  which  there  is  no  open  market,  evidence  of  price  realized  at  sales 
of  such  articles,  held  under  conditions  calculated  to  secure  adequate 
returns,  is  admissible,  provided  that  the  time  of  sale  is  not  too 
remote  to  raise  a  logical  inference.     (Dolph  v.  Speckart,  550.) 

Evidence— Inadmissible  When  In  Conflict  With  Written  Stipulation. 

12.  In  an  action  by  an  attorney  to  recover  compensation  by  reason 
of  a  breach  of  a  percentage  oontracti  defendant  having  employed 
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olbor  c-Qunsel,  who  broiigbt  action,  and  stipalations  were  entered  uto 
between  the  ,  client  and  opponent,  wherein  it  was  agreed  that  the 
client  was  entitled  to  at  least  $50,000,  evidence  that  the  elienfi 
opponent  contended  that  the  client  was  not  entitled  to  the  amotuit 
stipulated  was  properly  excluded,  being  in  direct  conflict  with  the 
written  stipulation.     (Dolph  v.  Speckart,  550.) 

Evidence— Admission  1>y  Victim  of  Automobile  as  to  Speed  Adndf- 
sibie: 

13.  In  an  action  for  injuries  by  automobile,  plaintiff's  statement 
in  conversation  with  defendant  that,  had  defendant  been  drinng 
faster,  he  would  have  been  by  before  plaintiff  got  to  the  place  cf 
collision,  was  admissible.     (Caldwell  v.  Hoskins,  567.) 

EYldence— Parol  Evidence — Contemporaneous  Agreement. 

14.  Parol  evidence  that  indorser  and  indorsee  of  a  note  agreed 
that  indorsee  would  enforce  payment  only  from  maimer  is  incompetent 
because  contradicting  the  written  contract  of  indorsement.  (Nickell 
V.  Bradshaw,  580.) 

Evld^ce— Counsel's  Statement  That  Lease  was  Assigned  in  Wilting 
may  be  Considered. 

15.  The  statement  of  defendant's  attorney  during  a  colloquy  in 
court  that  a  lease  had  been  assigned  in  writing  may  be  considered 
by  the  jury  as  showing  an  assignment.  (Montesano  Lorn.  Ss  }iig. 
Co.  V.  Portland  Iron  Works,  677.) 

See  Appeal  and  Error,  fi,  4,  9,  10,  llj  13. 

See  Bills  and  Notes,  8,  15. 

See  Contracts,  1,  2. 

See  Criminal  Law,  5. 

See  Damages,  1. 

S^e  Divorce,  6,  7,  11. 

See  Fish,  4. 

See  Forgery,  5,  6,  13. 

See  Fraudulent  ConveyaniCes,  ^ 

See  Gifts,  1. 

See  Landlord  and  Tenant,  2. 

See  Mortgages,  4,  7. 

See  Trover  and  Conversion,  9. 

Showing  Acquisition  of  Title  by  Adverse  PossessIoiL 

See  Adverse  Possession,  L 

Supreme  Court  will  not  Beoalve  ConiUct  In  EiTldence. 

See  Appeal  and  Error,  19. 

Findings  Supported  by  Evidence  not  Reviewable. 

See  Appeal  and  Error,  25,  81. 

Testimony  of  Bankrupt  tJsed  Against  Him  in  Criminal  ProsecntloiL 
See  Bankrupt,  1. 

Not  Admissible  to  Add  to  or  Contradict  Contract; 
See  Customs  and  Usages,  1-3. 

Tending  to  Show  Other  Crimes  TnadmlMlble^ 
See  Criminal  LaW|  13. 
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Oharacter  Evidence  to  be  Ckmsidered. 
See  Crimiital  Law,  16. 

CredlbiUty  of  BvlOeiiice  is  for  Jury. 

See  Criminal  Law,  18. 

Btxfwing  Action  or  Injury  not  Barred. 

See  Limitations  of  Actions^  1. 

As  to  Contents  of  Bill  of  Sale. 

See  Logs  and  Logging,  2. 

Showing  OoofllderfAion  for  Sale  of  Timber*  . 

See  Lege  and  Loggihg,  2b 

Of  JJbb  of  Safety  Appliances. 
See  Master  and  Servant,  2. 

Kewly  DlacoTered  ETidence  tbat  Z-ray  did  not  XMadose  AUeged 
Practure  not  Ground  for  New  TxlaL 

See  New  Trial,  1. 

Plaintiff  SoTarely  Injured  did  not  Wrongfully  Sappreas  Bvldenoe  by 
not  Offering  X-ray  not  Showing  Fracture. 

See  New  Trial,  2. 

mstmctionfl  not  Applicable  to  Evidencei 

See  Saleoy  8. 

Onmibos  Objection  to  Bvideince. 

See  Trial,  13. 

Motion  to  Strike  Objectionable  BvideDoe  Only,  Propezly  Granted. 
See  Trial,  16. 

Inconaletent  Testimony  in  Fonner  Proceeding  Oonceming  Same  Acci- 
dent Admlaelble. 
See  Witnesses,  2. 

See  Criminal  Law,  7* 

EX0EPTI01I8,  BILL  OF. 

See  Criminal  Law,  8. 

FEDEBAL  JTJBISDIOTION* 

See  Criminal  Law,  2. 

FELOHT. 

See  Homiddei  7, 

FINDINGa 

Flndlngi  of  Fact  on  Conflicting  Bvldenoe  OondualTa 
See  Appeal  and  Errors  4. 
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Ko  Bevlew  of  Finding  on  CTonfllctlng  TMAence. 

See  Appeal  and  Error,  11. 

Accoiptance  of  Veidict  as  Oonclnfllvo  Svldence. 
.See  Appeal  and  Error,  21. 

FindlngB  Supirartod  by  Bvldenco  not  BflfViow»Mi0b 

See  Appeal  and  Error,  25,  31. 

Finding  of  Fact  by  Special  Verdict. 
See  Trial,-  5,  6,  7. 

FindlngB  Being  Only  Conclualons  of  Law  Tninifflciept, 
See  Triali  8. 

FISH. 

FlBli— Wbetber  Destrnct^on  of  FlBh-traps  by  Tugboat  waa  NegUgonea 
for  Jury. 

1.  In  an  action  by  the  owner  of  a  fish-trap  against  the  owner  of 
a  barge  for  damages. resulting  to  the  trap,  the  questions  whether  or 
not  the  defendant  negligently  failed  to  maintain  sufficient  lightSy 
to  keep  a  lookout,  or  to  see  and  avoid  the  trap,  or  operated  the 
flotilla  at  a  dangerous  speed,  or  negligently  failed  to  stop  the  tug- 
boat and  her  tow  and  avoid  the  fish-trap,  were  properly  for  the 
jury.     (Anderson  v.  Columbia  Contract  Co.,  171.) 

Fish— Faramountcy  of  Bight  of  Kavigatlon  Does  mot  Bztiiigiiidi 
Common  Bight  of  Fishery. 

2.  The  paramountcy  of  the  right  of  navigation  does  not  ex- 
tinguish the  common  right  of  fishery,  although  the  former  does, 
whenever  there  is  a  necessary  conflict,  limit  the  latter  and  eom- 
pel  it  to  yield,  so  far  as  the  right  of  fishery  interferes  with  the  fair, 
useful,  and  legitimate  exercise  of  navigation  rights,  but  the  navi- 
gator must  use  ordinary  care  and  due  regard  to  property  righta  of 
fishermen.     (Anderson  v.  Columbia  Contract  Co.,  171.) 

Fish— Whether  Destruction  of  Flsh-trap  by  Tugboat  was  by  Hagli- 
gent  Navigation  Question  for  Jury. 

3.  In  an  action  for  the  negligent  destruction  of  a  fish-trap  by 
a  tugboat,  an  instruction  that  it  was  the  "duty  of  defendant  to 
operate  and  navigate  said  vessel  in  the  channel  or  usual  coarse  in 
which  vessels  navigating  said  river  should  be  operated  and  navi- 
gated" held  erroneous,  since  it  was  not  negligence  per  se  to  operate 
the  boat  outside  of  the  usual  course  followed  by  vessels;  the  matter 
being  a  question  of  fact  for  the  jury.  (Anderson  v.  Columbia  Con- 
tract Co.,  171.) 

Fish— Evidence  Sulllclent  to  Show  Anthorized  Oonstmction  of  Fiaih- 
trap. 

4.  Where  plaintiff,  in  an  action  for  damages  for  injuries  result- 
ing from  his  fish-trap  being  struck  by  defendant's  tugboat,  was  au- 
thorized by  both  the  State  of  Washington  and  the  United  States  to 
erect  and  maintain  the  trap«  evidence  held  to  show  that  a  part,  if 
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not  all,  of  the  portion  of  the  trap  injured  or  destroyed  was  erected 
in  accordance  with  such  permits  and  was  a  legal  obfltruction.  (An- 
derson V.  Columbia  Contract  Co.,  171.) 

FIfiH-TBAP. 

Action  for  Destmction  Matntaiaabto  in  SUte  Otbor  naa  WImto 
Located. 

See  Courts,  2^ 

EYldeuca  of  Daily  Catcb  Adndaalble  In  Actton  for  Destraetfoii  of 
Fiah-trap. 

See  Damages,  1, 

FOOD. 

See  Municipal  Corporations,  15. 

FOBEOLOSUBBL 

See  Bankruptcy,  3. 
See  Mortgages,  1-7. 

Ko  Attorney  Fee  Allowed  on  ForedoAue. 
See  Chattel  Mortgages,  4. 

FOBEIGN  JUDaMENT. 
See  Judgment,  3,  4. 

FOBFEITITBE. 

Bight  of  City  OoTmcn  to  Forfeit  Franchiae. 
See  Waters  and  Watercourses,  2,  3. 

FOBGEBY. 

Forgery— Ihdietment— Purport  of  Instrument. 

1.  Where  an  indictment  for  forgery  described  a  false  and  forged 
"writing,  cheek,  receipt  and  instrument,  being  in  the  form  of  and 
purporting  to  be  ah  indorsed,  canceled  and  paid  check,  and  being  in 
the  words  and  figures  as  follows,  to  wit,"  followed  by  a  copy  of  the 
cheek  with  the  indorsement,  words,  figures  and  marks  thereon,  it 
was  not  essential  that  the  words  "purporting  to  bear  the  indorse* 
ment  of,"  should  be  employed.     (State  v.  Frasier,  90.) 

Forgery— Indictment — Legal  Efficacy  of  mattoment. 

2.  In  an  indictment  for  uttering  a  forged  receipt,  it  should  ap- 
pear from  the  indictment  that  the  receipt  is  prima  facte  capable  of 
being  used  as  legal  proof  in  some  way.     (State  v.  fSrasier,  90.) 

Forgery— "Beceipf'—X^aaceled  Check. 

3.  A  canceled  check  or  cheek  indorsed  and  stamped  "Paid'*  may 
be  the  subject  of  forgery  under  Section  1996,  L.  O.  L.,  such  an  in- 
strument serving  in  the  business  world  as  a  voucher  or  receipt  for 
the  payment  ^f  the  amount  of  money  named  in  the  check.  (State  v. 
Frasier.  90.) 
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Forgery — ^Indictment — ^Name  of  Person  Defrauded. 

4.  Uncl«r  Section  1996,  L.  O.  L.,  en  indictment  for  ntterine  a 
forged  receipt  need  not  state  the  name  of  the  person  defvanded. 
(State  V.  Frasier,  90.) 

Forgery—Indictment— Proof. 

5.  It  being  alleged  in  an  indictment  tliat  a  forged  check  was 
published  to  A.,  as  a  referee  in  bankruptcy^  it  was  necessary  for  the 
proof  to  show  tiie  ^me.     (State  y.  Frasier^  90.) 

Forgery — ^Evidence. 

6.  Under  an  indictment  for  uttering  a  forged  canceled  cheek  «■ 
a  receiptj  alleging  that  it  was  published  to  A.  as  referee  in  bank- 
ruptcy,  it  was  proper  for  the  state  to  show  that  A.  was  aetiiig 
as  a  referee  in  bankruptcy  by  appointment  of  the  federal  court,  and 
to  introduce  evidence  of  the  proceedings  in  bankruptcy  in  the  bank- 
mpt  estate  of  the  defendant,  as  part  of  the  circumstances  of  the 
transaction  relating  to  the  canceled  check.     (State  v.  Frasier,  90.) 

Forgery — ^Indictment — ^Tenor  of  Instrument. 

7.  Under  Section  1996,  L.  O.  L.,  relating  to  forgery,  it  was  not 
necessary  to  set  out  the  tenor  of  the  instrument  alleged  to  be  forged, 
in  view  of  page  1013,  Form  15,  L.  O.  L.     (State  v.  Frasier,  90.) 

Forgery-— Indictment — ^Name  of  Person  Deftanded. 

8.  Under  Section  £004,  li.  0.  L.,  the  name  of  the  person  de- 
frauded need  not  be  inserted  in  an  indictment  for  uttering  a  foziged 
receipt.     (State  v.  Presier,  90.) 

Forgery—Indictment— Legal  Efficacy  of  Instrument. 

9.  An  averment  in  an  indictment  for  uttering  a  forged  receipt 
in  the  form  of  a  canceled  check,  indorsed  and  stamped  'Taid/'  etc., 
that  the  instrument  was  published  to  A.,  as  referee  in  bankruptcy, 
as  a  receipt  and  as  evidence  of  the  payment  of  a  debt,  was  alT  the 
extrinsic  facts  necessary  to  set  out,  in  addition  to  the  instrument 
itself,  to  show  that  the  receipt,  if  it  was  genuinei  would  be  of  force 
as  legal  proof.     (State  v.  Frasier,  90.) 

Forgery— Indictment— Extrinsic  Matter. 

10.  In  an  indictment  for  uttering  a  forged  instrument^  where  ike 
meaning  of  the  transaction  can  be  sufficiently  extracted  from  tiie 
instrument  itself^  it  is  not  necessary  to  state  matters  of  evidence 
so  as  to  make  out*  more  fully  the  charge.     (State  v.  Frasier^  90.) 

Forgery— Indictment— Eeceipt.  ' 

11.  A  receipt  for  money  paid  is  no^  such  instrument  that  an  in- 
debtedness from  the  person  to  whom  it  purports  to  be  giv^n  to  the 
maker  of  it  need  be  shown  in  an  indictment  for  uttering  a  forged 
receipt,  because,  if  in  fact  there  were  no  such  indebtedness,  still  tke 
party  giving  it  would  be  liable  for  the  money  acknowledged  to  ha^e 
been  received.     (State  v.  Frasier,  90.) 

Forgery— Alteration  of  Instrument. 

12.  One  who  alters  a  genuine  instrument  may  be  charged  with 
forgery  of  the  entire  instrument.     (State  v.  Fraaier^  90.) 
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Fozgery-^tterlng  Burtxmiieiit — ^Evidence— Directed  Verdict. 

13.  In  a  proeecution  for  uttering  a  forged  receipt,  namely,  a  can- 
celed check  stamped  "Paid"  and  indorsed,  held,  that  evidence 
strongly  supported  a  conviction,  bo  that  a  request  to  direct  a  ver- 
dict of  acquittal  waa  properly  denied.     (State  v.  Frailer,  9Q.) 

Forgery— InstmctioiiB.  ' 

14.  In  a  prosecution  for  uttering  a  forged  receipt,  namely,  a 
canceled  check  stamped  "Paid,"  and  indorsed,  an  instruction  rela- 
tive to  the  theory  of  the  state  that  the  indorsement  was  forged  on 
a  check,  and  that,  taken  together  with  the  "Check,  it  operated  and 
was  used  as  a  receipt  for  money  paid,  held  properly  to  submit  the 
iasuee  in  the  case.     (State  v.  F^sier,  90.) 

See  Criminal  Law^  3. 


/ 

See  Constitutional  Law,  2. 
See  Municipal  Corporations,  9. 
See  Waters  and  Watercourses,  2,  3* 

FBAX7D8,  STATUTE  OF. 
See  Statute  of  Frauds. 

FBAXTDXn^irr  OONVETANCEa 

Ftandulent  OonreyaiiceB — ^Defendant  Grantee  must  be  Without  No- 
tice of  Fraud,  and  have  Paid  Valuable  Consideration. 

1.  Under  Sections  7397,  7400,  7401,  L.  O.  L.,  three  things  must  con- 
cur to  protect  the  title  of  a  purchaser  of  property  where  the  convey- 
ance is  attacked  by  creditor  of  the  vendor  as  fraudulent:  (1)  He 
must  buy  without  notice  of  bad  intent  on  ,the  part  of  vendor  to  de- 
fraud; (2)  he  must  be  a  purchaser  for  valuable  consideration;  and 
(3)  he  must  have  paid  the  purchase  money  before  he  had  the  notice 
of  fraud.     (Farmers'  Na^  Bank  v.  Benfro,  260.) 

Fraudulent  Oonyeyances— ETldence  Insufficient  to  Show  Transaction 
Fraudulent. 

2.  In  a  suit  by  an  Oklahoma  corporation  which  had  recovered  in 
courts  of  that  state  a  judgment  against  defendant's  husband  attack- 
ing as  fraudulent  a  conveyance  of  property  by  the  husband  to  her, 
and  seeking  to  reach  land  acquired  in  Oregon  by  defendant  with  the 
proceeds  of  the  property  conveyed,  etc.,  evidence  held  insufficient  to 
show  that  the  transaction  was  fraudulent,  and  open  to  attack,  within 
Sections  7397,  7400,  7401,  L.  O.  L.  (Farmers'  Nat  Bank  v.  Benfro, 
260.) 

See  Judgment,  2. 

TUUm  FAITH  AND  OBEDIT. 

Foreign  Judi^nent  Entitled  to  Full  Faith  and  Oredit, 
See  Judgment,  3. 

FUTCTBE  ADVANCE& 
See  Mortgages,  4-7. 


752  Index. 


GIFT. 

Gifts— Proof  of  Parol  Gift  of  Land  Mnst  be  Clear. 

1.  In  suit  by  father  against  his  daughter  and  her  husband  to  be 
adjudged  the  owner  of  real  property  standing  in  his  name  bat  ii 
defendants'  possession  and  claimed  by  them  under  parol  gift,  de- 
fendants had  the  burden  of  establishing  the  gift  elearly  and  satis- 
factorily, the  same  as  if  they  were  suing  to  eompel  plaintiff  to 
specificaUy  perform  a  parol  contract  for  a  gift  of  land.  (Ward  ▼. 
Ward,  405.) 

See  Husband  and  W&fe,  3,  4. 

GBBAT  BODILY  HABM. 

See  Homicide,  7. 

GTTABJLNTY. 

Guaranty — ^Necessity  or  Words  Showing  a  Oontract. 

1.  While  the  word  "guaranty"  is  not  essential  to  create  a  eon- 
tract  of  guaranty,  and  the  word  "warrant"  is  not  indispensable  for 
the  creation  of  an  express  warranty,  and  while  there  is  no  partienlar 
form  or  expression  necessary  to  create  a  strict  guaranty  or  a  pore 
warranty,  still  the  language  employed  by  the  parties  mnst  in  some 
way  indicate  an  intention  to  contract.  (Simpson  y.  First  Nat.  Bank, 
147.) 

HABMLBS8  EBBOB. 

See  Appeal  and  Srror,  6. 

Bemaiks  of  Ooort  as  to  Extent  of  ,Proof  Bequlred  Harmleiv, 
See  Appeal  and  Error,  20. 


Health  —  Ordinance  to  Protect  Health  Witb  No  Station  to  the 
Matter  Unconstitutional. 

1.  An  ordinance  enacted  to  protect  the  public  health,  but  whieh 
has  no  real  or  substantial  relation  to  the  subject  matter,  and  is  sa 
unreasonable  and  unwarranted  interference  with  a  lawful  business, 
ia  unconstitutlonaL     (Portland  v.  Traynor,  418.) 

HOMICIDE. 

Homlclde->-Attomey'8  Advica  to  Deceased. 

1.  In  the  absence  of  evidence  showing  an  attempt  to  dispossen 
him  of  the  premises  where  he  was  killed,  the  advice  of  an  attorney 
given  to  the  decedent  about  the  validity  of  his  tenure  is  collateral 
and  immaterial.     (State  v.  Bader,  432.) 

Homicide— Befusal  of  the  Defendant  to  Submit  to  Arreet. 

2.  A  statement  made  by  the  defendant  the  next  day  after  the 
homicide  to  the  effect  that  he  would  not  permit  a  deputy  sheriff  to 
take  him  and  that  he  was  not  afraid  of  the  law  is  incompetent  and 
cannot  be  used  against  him,  in  the  absence  of  showing  that  he  at- 
tempted to  resist  arrest.     (State  v.  Bader^  432.) 


Indsz.  753 


Homicide— Mlf-defeiuwp— Intent  of  Aasailaat  not  OontroUing. 

3.  It  IB  erroneous  to  instruct  the  jurj  in  a  homicide  ease  that 
"if  the  intention  of  the  assailant  is  only  to  eommit  a  trespass  or 
simple  beating  it  will  not  justify  the  killing/'  because  the  right  of 
self-defense  is  not  controlled  by  the  intention  of  the  assailant.  The 
assailed  may  act  upon  appearances.     (State  v.  Bader,  432.) 

Homlcido— 8elf-def  onie— Uncommnnicated  Throats  of  Doceaoed. 

4.  The  decedent's  threats  of  violence  against  the  defendant, 
although  not  communicated  to  the  latter,  are  admissible  in  evidenoe 
to  aid  the  jury  in  determining  who  was  probably  the  aggressor  in 
the  fatal  affray,  and  on  request  the  defendant  is  entitled  to  an  in- 
struction informing  the  jury  of  thia  principle.     (State  y.  Bader,  432.)  , 

Homiddo— Self -defense— Botreat. 

5.  A  defendant  is  not  bound  to  retreat  from  a  place  where  he 
has  a  right  to  be  when  he  is  unlawfully  assaulted;  but  may  stand 
his  ground  and  defend  himself  against  the  attack.  (State  v.  Bader^ 
432.) 

Homicide — Self-defense  Proportloiiate  to  Danger. 

6.  It  is  essential  to  the  right  of  self-defense  that  it  be  not  ex- 
cessive nor  disproportionate  to  the  force  actually  or  apparently 
involved  in  the  attack  upon  the  defendant,  all  to  be  judged  by  the 
jury  from  the  standpoint  of  a  reasonable  man  in  the  situation  of 
the  defendant  at  the  time  under  all  the  circumstances  surrounding 
him.     (State  v.  Bader,  432.) 

Homicide — Self-defense— Ftfony — Chreat  Bodily  Hann. 

7.  Yiolence  to  the  person  which  amounts  to  no  more  than  the 
misdemeanor  of  simple  assault  and  battery  does  not  justify  taking 
life;  but  a  person  is  justified  in  slaying  to  avert  imminent  danger 
of  violence  amounting  to  a  felony.  Violence  of  the  degree  of  felony 
is  "great  bodUy  harm/'  but  that  which  amounts  only  to  a  misde- 
meanor is  not  "great  bodily  harm."  It  is  not  error  to  charge  the 
jury  that  "the  danger  must  be  that  of  a  threatened  felony"  before 
the  defendant  may  kill  hia  assailant  in  self-defense.  (State  v.  Bader. 
432.) 

HUSBAND  AND  WIFE. 

Husband  and  Wife— Fond  Accnmnlated  During  liarriage  Separate 
Property  of  Husband. 

1.  Where  fund  Was  accumulated  in  Oregon  and  was  in  possession 
of  husband,  who,  when  he  and  his  wife  moved  to  Idaho,  deposited  it 
there  in  his  own  name  and  husband  subsequently  withdrew  it  from 
the  Idaho  bank  and  placed  it  in  possession  of  a  brother  in  Oregon, 
held  that  the  fund  remained  the  separate  property  of  the  husband,  in 
view  of  Section  799,  subdivisions  4,  11,  12,  19,  and  Sectiona  7034, 
7044,  7045,  7050,  L.  O.  L.     (Bosma  v.  Harder,  219.) 

Husband  and  Wife— Separate  Property  Taken  to  Conmnnity  Prop- 
erty SUte. 

2.  Separate  property,  acquired  in  a  state  where  community  prop- 
erty is  unknown,  does  not  become  community  property,  but  remains 

94  Or. 
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separate  property  when  transported  into  a  communitj  property  statft 
(Bosnia  v.  Hardej)  219.) 

Husband  aad  Wife — Qlft  of  Separate  Property  of  Husband  Valid 
Against  Wife. 

8.  Where  fund  was  accumulated  in  Oregon  and  was  in  possessioiL 
of  husband,  who  when  he  and  hiig  wife  moved  to  Idaho  deposited  it 
there  in  his  own  name,  and  husband  subsequently  withdrew  it  from 
the  Idaho  bank,  and  of  his  own  accord  gave  it  to  his  brothers  in  Ore- 
gon, held  gift  was  valid  against  wife.     (Bosma  v.  Harder,  219.) 

Husband  and  Wlf e— Oift  of  Oommnnlty  Property  by  Husband  Valid. 

4.  Under  Revised  Codes  of  Idaho,  Section  2686,  providing  that  hni- 
band  has  management  and  control  of  community  property  with  like 
absolute  power  of  disposition  as  he  has  of  his  separate  estate,  sxeept 
OS  regards  homestead  or  community  property  occupied  as  a  residenee, 
an  absolute  unrestricted  gift  by  a  husband  to  his  brothers  of  moBej 
is.  valid  against  wife  though  the  money  be  treated  as  eominiinitj 
property.     (Boema  v.  Harder,  219.) 

Husband  and  Wife— Note  Blgiied  by  Wife  not  Joint  Obligation  of 
Husband  and  Wife. 

5.  A  promissory  note  signed  by  the  wife  alone  is  not  the  Iras- 
band's  joint  obligation,  since  a  joint  obligation  is  one  by  whieh 
several  obligors  promised  to  perform  the  obligation^  nor  is  it  made 
joint  by  the  fact  that  the  pro<^eeds  were  used  in  paying  family  ex- 
penses, for  which  Section  7039,  L.  0.  li.,  renders  the  hneband  and 
wife  equally  liable.     (France  v.  France,  414.) 

INDICTMENT. 

Indictment  and  mformation — Statutory  Offense. 

1.  It  is  the  general  rule  that,  if  an  indictment  is  based  upoa  a 
statute,  it  is  sufficient  if  it  follows  the  wording  thereof.  (State  r. 
Framer,  90.) 

Indictment  and  Information— Certainty. 

2.  Under  Section  1449,  L.  O.  L.  an  indictment  will  not  be  hd^ 
insufficient  where  the  acts  charged  as  a  crime  were  displayed  witb 
such  degree  of  certainty  as  to  fully  inform  defendant  of  nature  9t 
offense  with  which  he  was  charged,  and  to  enable  a  person  of  eoin- 
mon  understanding  to  know  what  is  intended  and  to  prepare  for  lui 
defense.     (State  v.  Frasier,  90.) 

See  Forgery,  1,  2,  4,  5,  7-11. 

Failure  to  Try  Accused  at  First  Term  of  Court  After  FUing  of  lodiet- 
meat. 

See  Criminal  Law,  9. 

INDirCEMEEVT. 

See  Pleading,  Z. 

Bee  Evidence,  6^ 
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INFIDELITY. 

See  Divorce,  10. 

IKBPEOnOK. 

Inspection— Ezceptloii  In  Statute  Bequixlng  Inspection  of  Hides  for 
Sblpment  Destroys  Effect  In  Sparsely  Settled  Country — ^*Tamier" 
— "Eanclu'* 

1.  A  ''farmer"  is  one  who  resides  on  and  cultivates  a  farm,  mainly 
deriving  his  support  therefrom,  and  a  "ranch"  is  a  tract  used  for 
grazing  and  rearing  livestock;  so  that,  assuming  that  "farmer"  and 
"rcinch  owner"  have  a  0pecifi<*  legal  meaning  as  used  in  Laws  of 
1019,  page  732,  Section  3,  excluding  farmers,  ranch  owners,  and  small 
isolated  dealers  from  the  requirement  of  inspection  of  hides  as  a 
condition  to  their  shipment  by  common  carrier,  then  the  protection 
from  theft  intended  by  such  statute  is  denied  to  the  sparsely  settled 
and  isolated  sections  of  the  state.    (State  ex  reL  v.  Hines,  607.) 

See  Commerce,  1.  \  . 


See  Salee>  2,  4. 
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See  Forgery,  14. 

See  Justices  of  the  Peace,  1. 

See  Sales,  3. 

See  Trial,  1,  3,  4,  12. 

Misleading  Instmctlons. 

See  Appeal  and  Error,  5. 
See  Trial,  2. 

Instructions  as  to  Seasonable  Doubt. 
See  Criminal  Law,  17. 

XnstructioDs  not  Applicable  to  Evidence. 
See  Sales,  8. 

Instmctlons  Oorered  by  Those  Qiven  Propeily  Befused. 

See  Trial,  15. 

IKSXTBAKOB. 
Insurance— Personal  Contract  by  Broker  to  Procure  Insurance. 

1.  A  letter^  signed  by  a  firm  of  insurance  brokers,  stating  that, 
**pending  receipt  of  our  covering  notes,  this  will  serve  to  protect  you 
against  loss  *  *  from  fire"  ok  certain  property,  "coverings  being  in" 
defendant  ^ompany^  did  not  bind  defendant,  since  on  its  fa^e  it  did 
not  amount  to  ^anything  except  the  personal  promise  of  the  brokers 
to  procure  from  defendant  certain  insurance  for  plaintiffs.  (Crans- 
ton V.  California  Ins.  Co.,  869.) 

Insurance— -Existing  Law  as  Part  of  Contract. 

2.  Under  the  presumption  of  Section  799,  subdivision  84,  L.  0.  L,, 
"that  the  law  has  been  obeyed,"  where  insurance  compejiy's  "cover* 
Ing  note"  provided  that  the  insurance  was  subject  to  all  the  con- 
ditions of  a  certain  kind  of  policy  used  by  insurer,  it  must  be 
presumed  that  the  policy  contained  the  provisions  enjoined  by  the 
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standard  policy  hiw  (Laws  1911^  p.  27&),  snch  as  pro  vision  as  to  for- 
feiture on  ehange  in  insured's  intereot,  title,  or  poseesBion.  (GxaiiB* 
ton  V.  California  Ins.  Oo.^  369.) 

K 

tnanrance — ^Antomobile  Fire  Insurance— Change  of  Owneiabip  !>•• 
feoae. 
8.  Where  insured  automobile  dealer  eold  and  delivered  an  insnred 
car  to  dne  who  drove  it  to  another  state  without  the  knowledge  or 
consent  of  the  insurer,  and  it  was  there  destroyed  by  fire,  the  in- 
surer was  not  liable  for  the  loss,  under  provision  forfeiting  for 
change  of  interest,  title  or  posaeasion.  (Cranston  v.  California  Ins. 
Co.,  369.) 

Insarance— Contract  by  Brokexs  Without  Authority  to  Act  for  IDp 
surer. 

4.  Where  insurance  brokers  had  never  before  acted  as  agents  for 
defendant  insurance  company,  and  did  not  represent  to  plaintiffs, 
insured,  that  they  had  any  authority  to  act  for  or  on  behalf  of 
defendant,  and  the  instrument,  alleged  to  bind  defendant,  whereiii 
brokers  promised  to  insure  automobiles,  does  not  purport  to  repre- 
sent such  authority  as  against  the  defendant,  the  ease  is  not  one  of 
an  undisclosed  principal  to  be  proceeded  against  upon  discovery  of 
identity.     (Cranston  v.  California  Ins.  Co.,  369.) 

Insurance— Proposal  to  Take  Insurance  and  Counter  Offer. 

5.  Where  insurance  brokers  sent  to  defendant  insurance  eompanj 
a  copy  of  their  letter  to  plaintiff,  which  merely  stated  they  wodM 
protect  plaintiff  from  fire  loss  pending  receipt  of  their  cohering 
notes,  the  company,  never  having  had  any  connection  with  the 
brokers,  was  justified  in  treating  it  as  a  proposal  to  take  insnmiiee, 
and  since,  in  view  of  the  requirements  of  the  standard  policy  law 
(Laws  1911,  p.  279),  it  could  not  be  presumed  that  defendant  vio- 
lated the  law  and  assented  to  the  copy  of  a  letter  as  an  insaranee 
contract,  a  policy  and  covering  notes  which  it  sent  in  reply  amonnted 
simply  to  a  counter  proposition,  which  would  not  give  rise  to  a 
contract,  unless  accepted.     (Cranston  v.  California  Ins.  Co.,  S99,) 

Insurance— Mere  Payment  of   Premium  Does  not  Create   Taeanam 
Contract. 

6.  Where  insurer's  counter  offer,  embodied  in  the  policy  and  cov- 
ering notes  it  sent  to  brokers  applying  for  insurance  for  plaintiff,  wu 
not  accepted  by  plaintiff,  plaintiff's  payment  of  premium  would  con- 
fer no  rights,  except  the  right  to  recover  the  payment  as  for  moiiej 
had  and  received.     (Cranston  v.  California  Ins.  Co.,  369.) 

INTENT. 
See  Homicide,  3. 


Intereet— From  Date  of  Judgment  Bather  Than  trom  Bresdi  (tf 
Contract 
1.  In  recovery  for  seller's  breach  of  contract  of  sale  of  hay  crop, 
interest  could  not  be  allowed  from  the  time  of  breach  to  the  day 
of  trial,  but  only  from  date  <^f  judgment.  (Propst  v.  WUliam  Hanlej 
Co.,  397.) 
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Int6r68t— BecoTery  Depends  on  8tatate. 

2.  The  right  to  recover  interest  as  such  must  be  found  in  the  stat- 
ute which  confers  it,  and  unless  included  it  must  be  deemed  excluded. 
(Looney  v.  Sears,  690.) 

See  Municipal  Corporatione,  12, 

Oorreeting  Judgment  in  Matter  of  Interest 
See  Appeal  and  Error,  17,  22,  26. 

Record  Owner  of  Land  in  Adverse  Possession  of  Anotlwr  is  not  Bar 
titled  to  Interest  on  Taxes  PakL 
Bee  Damages,  2. 

JUDGMENT. 
Judgment — Conclusiveness  on  Party  Notified  to  Defend. 

1.  Where  a  party  against  whom  an  ultimate  liability  is  claimed  is 
fairly  and  fully  notified  of  the  claim,  and  that  the  action  is  pend- 
ing and  given  full  opportunity  to  defend  or  to  participate  in  the 
defense,  if  he  then  neglects  or  refuses  to  make  any  defense  he  may 
claim  to  have,  the  judgment  wUl  bind  him  in  the  same  way  and  to 
t\^e  same  extent  as  if  he  had  been  made  party  to  the  record.  (Estep 
v.  Bailey,  59.) 

Judgment— In  Suit  by  Creditor  to  Subject  Lands  to  Judgment,  De- 
fendant can  Question  Origin  of  Creditor's  Claim. 

2.  Where  ^  judgment  was  rendered  in  Oklahoma  against  defend- 
ant's husband  and  the  judgment  creditor  then  sued  defendant  and 
husband  in  Oregon,  asserting  that  a  conveyance  by  the  husband  to 
defendant  was  fraudulent,  and  seeking  to  subject  to  its  claim  Oregon 
lands  acquired  by  defendant  with  the  proceeds  of  the  property  con- 
veyed to  her,  held  that  defendant  might  inquire  into  the  origin  of  the 
claim  of  the  judgment  creditor.  (Farmers'  Nat.  Bank  v.  Benfro, 
260.) 

Judgment— Foreign  Judgment  Entitled  to  Full  Faith  and  Credit. 

3.  A  judgment  of  the  courts  of  one  state  is,  as  to  matters  adjudi- 
cated, entitled  to  full  faith  and  credit  in  another  stae.  (farmers' 
Nat.  Bank  v.  Renfro,  260.) 

Judgment— Pleading— Pleading  must  Support  the  Judgment. 

4.  In  replevin  the  pleading  must  enpport  the  judgment  and  eon^ 
tain  allegations  of  fact  rather  than  conclusions  of  law.  (Almiada  v. 
Vandecar,  515.) 

Judgment — Sufficiency  of  Comirtaint  to  Support  Judgment. 

5.  A  defective  statement  of  a  good  cause  of  action  will  support 
a  judgment,  but  a  pleading  entirely  omitting  an  essential  fact  or 
facts  will  not  support  a  judgment.     (Almada  v.  Vandecar,  515.) 

Judgment  —  Attorney  Estopped   by  Judgment  Against  Client  as  to 
Land  in  Which  Attorney  had  Interest. 

6.  Where,  with  a  view  of  bringing  suit  to  quiet  title  to  land,  one 
claiming  ownership  deeded  a  one-third  interest  to  his  attorney  as  a 
contingent  fee  and  the  attorney  as  such  brought  suit  in  which  his 
client  asked  for  a  decree  that  he  was  owner  of  all  the  land,  and  a 
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decree  was  rendered  against  hi«  client  and  in  favor  of  the  def endaat, 
in  a  mbsequent  action  by  the  ddfdp^ant  for  the  value  of  the  w 
and  occupation  of  the  same,  the  attorney  cannot  set  up  his  deed 
OS  a  defense,  as  the  legal  effect  woidd  be  to  Utigate  the  identiesl 
question  passed  on  in  a  prior  suit     (Crow  v.  Abraham,  626.) 

8ee  Coets,  2,  4. 

See  Covenants,  1,  6L  , 

See  Equity,  1. 

DescripHoa  of  Judgment  In  Notice  of  AppeaL 

See  Appeal  and  Error,  27,  28. 

Correction  of  liCistake  In  Judgment  as  to  Inteiert. 

See  Appeal  and  Error,  22.  ^  ^ 

Correcting  Judgment  in  Matter  of  Interest, 
See  Appeal  and  Error,  17. 

Modification  of  Judgment  Sufficient  to  CUnry  Costs  to  Appellaatt 

See  Costs,  3. 

Interest  ftom  I>ate  of  Judgment  Bather  than  ftom  Breach  of  Ooii- 

tract. 

See  Interest,  1. 

JUDICIAIi  NOTICBL 
See  Evidence,  1,  4. 

JUBISDIOnON/ 

See  Appeal  and  Error,  12. 
See  Criminal  Law,  1-4. 
See  Quieting  Title,  1. 

JUBT. 

Instruction  Haimless  that  Three  Fourths  of  Jisrj  COold  Betnm  Yep* 

diet. 

See  Justices  of  the  Peace,  1. 

Where  Jury  Falls  to  Assess  AnM>unt  of  Becoverj. 

See  Justices  of  the  Peace,  2. 

Improper  Bendildon  of  Justice's  Judgment  on  Verdiet» 
See  Justices  of  the  Peace,  3. 

JUSTICES  CF  THE  PEACE. 

Justices  of  the  Peace — ^Harmless  Instruction  That  Three  Fourths  of 
Jury  Could  Betuzn  Verdict. 

1.  Instruction  by  justice  of  the  peace  to  the  jury  that  three  fourths 
of  their  number  would  be  sufficient  to  agree  upon  a  verdict  was  harm- 
lees,  where  the  verdict  returned  in  fact  was  unanimous.  (Gojne  t. 
Tracy,  216.) 

Justices  of  the  Peace— Assessment  of  Amount  of  Beeorsry. 

2.  Under  Section  156,  !#.  O.  L.,  in  an  action  for  the  reeoveiy  of 
money  the  jury  must  assess  the  amount  of  recovery^  and  a  verdict 
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-which  merely  found  for  plaintiff  did  not  give  the  justice  of  the  peace 
authority  to  render  judgment  on  it,  but  he  should  have  caus^  the 
jury  to  correct  it,  or  have  sent  th«  jury  out  again,  pursuant  to  Section 
150.     (Goyne  v.  Tracy,  216.) 

Justices  of  the  Peace— Improper  Bendition  of  Jnstice^s  Judgment  on 
Verdict. 

3.  Justice  of  the  peace  having  had  no  authority  to  render  judgment 
in  an  action  for  the  recovery  of  money  on  the  jury's  verdict  merely 
finding  for  plaintiff  and  not  assessing  the  amount,  and  such  error  ap- 
pearing on  the  record,  there  is  presented  a  question  amenable  to  the 
right  of  review  under  Section  605,  L.  O.  L.,  providing  that  writ  of 
review  shall  be  concurrent  with  the  right  of  appeal,  etc.  (Goyne  v. 
Tracy,  216.) 

Justices  of  the  Peace — ^Power  of  drcnlt  Court  to  Direct  Justice  of 
tbe  Peace. 

4.  Where  the  record  before  the  Cfircuit  Court  on  return  of  writ  to 
review  judgment  of  a  justice  showed  judgment  improperly  rendered 
on  verdict  in  an  action  to  recover  money  not  assessing  the  amount, 
but  merely  finding  for  plaintiff,  the  Circuit  Court,  under  Section  611, 
L.  O.  L.,  had  power  to  affirm,  modify,  reverse  or  annul  the  decision, 
or  by  mandate  to  direct  the  inferior  court  to  proceed  according  to  its 
decision.      (Goyne  v.  Tracy,  216.) 


Lost  by  Bemoyal  of  Lumber. 

See  Logs  and  Logging,  3-10. 

Bnf orcement  of,  Kotwithstaxidliig  Surplusage  in  Iden  Statement 
See  I/ogs  and  Logging,  9. 

lAKDLOSD  Ain>  TENANT. 

Landlord  and  Tenant — ^Bight  of  Tenant  to  drops  as  A^idnst  Land- 
lord and  His  Qrantee. 

1.  A  tenant  is  entitled,  as  against  the  landlord  and  his  successors, 
to  the  annual  crops  raised  on  the  land  during  the  tenancy,  and  as 
between  them  such  crops  are  not  a  part  of  the  freehold,  but  the  prop- 
erty of  the  tenant,  in  the  absence  of  contrary  stipulation.  (Estep 
V.  Bailey,  59.) 

Landlord  and  Tenant — ^Evidence  of  Tenant's  Abandonment. 

2.  In  a  landlord's  action  to  remove  a  lease  as  a  cloud  upon  title, 
evidence  held  to  indicate  clearly  an  abandonment  of  the  premises  by 
the  tenant.     (Shaw  v.  Corbett,  ^70.) 

Landlord  uid  Tenant— Nominal  Damages  for  Breach  of  Lease  on 
Shares. 

S.  Where  landlords,  suing  for  damages  for  tenant's  failure  to  per- 
form the  terms  of  his  lease  on  shares,  have  not  furnished  sufficient 
data  in  the  testimony  from  which  the  court  can  estimate  advisedly 
the  amount  of  damages,  they  will  be  allowed  only  nominal  damaffes. 
(Shaw  V.  Corbett^  270.) 


s 
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Landlord  aod  Tenant — SnAdancy  of  Complaint  in  Action  for  UbIsw- 
fol  Onater. 

4.  In  arCtion  hj  lessee's  assignee  againat  leaaor  for  damages  for 
nnlawful  ouster,  complaint  held  sufficient.     (Lan  ▼.  Mahaifej,  292.) 

liandlord  and  Tenant — ^Landlord's  Bight  to  Be-enter. 

5.  Where  lease  gave  lessor  right  to  re-enter  and  reposseaa  herseU 
oi^  premises  upon  nonpayment  of  rent  within  10  days  after  rent  shtll 
become  due,  lessor's  re-entry  upon  premises  after  lessee's  assignee  had 
been  in  arrears  for  more  than  10  days,  and  after  forfeiture  had  beoi 
cteclared,  did  not  entitle  assignee  to  damages  for  unlawful  onater,  bat 
would  have  justified  a  directed  verdict  for  defendant.  (I/un  ▼.  lita- 
haffey,  292.) 

6ee  Brokers,  !•  « 


See  Brokers,  1. 

See  Covenants,  2. 

See  IiAndlord  and  Tenant,  3^. 

Counael's  Statement  That  Lease  was  Aasigned  in  Witting  may  He 
Considered  by  uury. 

See  Evidence,  15. 

Lease  and  Deed  Suflldent  Proof  of  Title  to  Ma<ditnerj  on  Land. 
See  Trover  and  Conversion,  4. 

LEASEHOLD. 

See  Trover  and  Conversion,  L 

UOENSES. 

Licenses-^Ordlnaace  Giving  Offioer  Arbitrary  Powwa  mm  to  iMiiaiic* 
Invalid. 

1.  Any  ordinance  which  invests  in  an  officer  or  board  arbitrary 
power  to  issue  or  withhold  a  license  for  any  trade  or  professioB, 
without  regard  to  the  qualification  of  the  applicant,  ia  void.  (Port- 
land V.  Traynor,  418.) 

Licenses— Defense  for  Operating  Soft  Drink  Establishment  Wlfboat 
License  Insufficient. 

2.  The  contention  that  the  medical  examiners  of  the  dty  are 
careless  and  negligent  in  the  discharge  of  their  duties  goes  onl^r  to 
the  administration  and  not  to  the  validity  of  an  ordinance  requiring* 
as  a  condition  to  issuance  of  a  license,  medical  examination  of 
persons  owning  or  working  in  food  and  soft-drink  establishments, 
and  is  not  a  defense  to  a  charge  of  having  violated  the  (»dinane0 
by  operating  such  an  establishment  without  a  license.  (Portland  t. 
Traynor,  418.) 


See  Logs  and  Logging,  8-10. 
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LIMITATION  OF  AOTIONa 

Iilmltation  of  Actions— Erldence  Sbowing  Action,  for  Injury  not) 
Barred. 

1.  In  an  action  hj  a  Bervant  for  personal  injury,  evidence  held 
sufficient  to  sustain  a  finding  that  plaintiff  was  injured  in  January, 
1916,  and  not  in  December,  1915,  so  that  limitationa  had  not  run. 
(Joyner  v.  Crown  Willamette  Paper  Co.,  fe07.) 

LOGS  AMD  LOOaiKO. 

IiOgB  and  Logging— ETldence  of  Misrepresentation  of  Contents  of  Bill 
of  Sale  of  Timber. 

1.  In  suit  to  restrain  defendant  from  cutting  and  removing  stand- 
ing timber  from  plaintiffs'  lands  under  a  bill  of  sale,  evidence  held 
insufficient  to  show  any  misrepresentation  by  defendant  as  to  the 
contents  of  the  instrument  which  she  induced  plaintiffs  to  sign. 
(Wilson  V.  Prettyman,  276.) 

Logs   and  Logging-— Evidence   Showing   Consideration   for   Sale   of 
Timber. 

2.  In  suit  to  restrain  defendant  from  cutting  and  removing  stand- 
ing timber  from  plaintiff's  lands  under  bill  of  sale,  evidence  held  to 
sustain  finding  that  the  sole  consideration  moving  from  defendant  for 
the  transfer  of  the  timber  was  h«r  agreement  to  build  a  house  and 
bam  on  her  property  adjoining  plaintiffs'  farm,  thus  increasing  values 
in  neighborhood.     (Wilson  v.  Prettyman,  276.) 

Logs  and  Logging— Bight  to  Laborers'  Liens  is  Statntory. 

3.  The  right  to  a  laborer's  lien  on  lumber  is  statutory,  and  in  the 
absence  of  a  specific  law  such  a  right  would  not  exist.  (First  Nat. 
Bank  of  ITnion  v.  Wegener,  318.) 

Logs  and  Logging — Statute  Oivlng  Labor  Lien  Liberally  Constroed. 

4.  Section  7462,  L.  O.  L.,  giving  lien  for  labor  performed  in  the 
manufacture  of  lumber,  is  remedial,  and  should  be  liberally  construed 
in  fa^or  of  the  lien.    (First  Nait.  Bank  of  Union  v.  Wegener,  318.) 

Logs  and  Logging— Laborers'  Lien  Lost  by  Removal  of  Lnmber. 

5.  .  Under  Section  7462,  L.  O.  L.,  giving  lien  for  services  performed 
in  the  manufacture  of  lumber  while  the  same  remains  at  the  yard 
wherein  manufactured,  laborers  had  no  lien  upon  lumber  which  had 
been  hauled  12  miles  from  the  yard  wherein  it  was  manufactured,  in 
view  of  Sections  7464-7467.  (First  Nat  Bank  of  Union  v.  Wegener, 
318.) 

Logs  and  Logging— Liens  for  Cutting  Logs  and  Slannf actnzing  Lum- 
ber Distinct. 

6.'  Section  7461,  L.  O.  L.,  giving  laborer  lien  for  labor  in  the  cut- 
ting of  logs,  and  Section  7462,  providing  for  laborers'  Hen  for  labor 
performed  in  the  manufacture  of  lumber,  though  parts  of  the  same  act 
are  separate  and  distinct  from  each  other;  th«  former  being  intended 
for  security  to  the  logger  and  the  latter  to  the  operators  in  the  mill. 
(First  Nat.  Bank  of  Union  v.  Wegener^  818.) 
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Logs  and  Logging— Lien  Statement  mnst  Specify  Labor  Cotttaig  Lop 
and  Manufacturing  Lumber. 

7.  Even  if  laborer  could  make  and  enforce  a  joint  or  daal  lien  for 
services  in  cutting  logs  under  Section  7461,  L.  O.  L.,  and>in  mans- 
facturing  lumber  under  Section  7462,  he  would  be  required  to  spedfr 
in  his  statement  the  amount  and  value  of  his  labor  for  cutting  logs, 
and  the  amount  and  value  thereof  in  manufacturing  lumber.  (iM 
Nat.  Bank  of  Union  v.  ^'egener,  318.) 

Logs  and  Logging— Lien  for  Chitting  Logs  Oorerg  Lumber  HanofK- 
tured  Tberef rom. 

8.  Under  Section  7461,  L.  O.  L.,  a  logger  has  a, lien,  not  onlj  apoi 
the  logs  cut,  but  upon  the  lumber  manufactured  therefrom,  so  long  is 
it  can  be  followed  and  identified.  (B^rst  Nat.  Bank  of  Union  r. 
Wegener,  318.) 

Logs  and  Logging— Enforcement  of  Lien  Kotwlthstaadlng  Snrplnsicv 
in  Lien  Statement. 

9.  Where  the  laborers  were  paid  in  full  at  the  time  of  the  remonl 
of  sawmill  to  a  new  site,  the  lien  for  labor  will  be  enforced  as  to  tbe 
lumber  at  the  new  site,  though  the  claim  was  for  a  lien  <m  all  of  tke 
lumber,  including  that  on  the  old  site.  (Frnt  Nat.  Bank  of  Unioa  t. 
Wegener,  318.) 

Logs  and  Logging— Attomey*8  Fee  Granted  on  Foreclosare  of  Ilea 
Beaaonable. 

10.  Under  the  evidence,  held,  that  $250  is  a  reasonable  attonej'i 
fee  for  foreclosing  of  14  laborers'  liens  on  lumber.  (FIrat  Nat  Bajik 
of  Union  v.  Wegener,  318.) 


See  Trover  and  Oonvereion,  2-9. 

MANDAMUS. 

Oonatltationality  of  Statute  may  be  Determined  by  Mandamoa 
See  Constitutional  Law,  3. 

MASTEB  AND  SERVANT. 

Master  and  Serrant^-Oomplaint  Suificient  Without  Alleging  Xukart 
Bejection  of  Workmen's  Compeuaation  Act. 

1.  There  being  no  presumption  under  the  Workmen's  Compac- 
tion Act  as  to  whether  the  employer  is  subject  thereto,  the  injured 
servant's  complaint  is  not  insufficient  for  failure  to  allege  tbat  de- 
fendant had  elected  not  to  come  under  the  act,  the  matter  being 
one  of  affirmative  defense.     (Garvin  v.  Western  Cooperage  Co.,  487.) 

Master  and  Servant— Evidence  of  Uae  of  Safety  Appliances  Admb- 
sible  to  Show  Practicability. 

2.  In  an  action  under  the  employers'  liability  law  for  death  is  t 
eolli^on  between  an  engine  and  a  runaway  loggin|:-ear,  testinoBy 
that  witness  had  worked  for  years  in  nearly  every  possible  eapad^ 
in  logginif  camps  using  tracks,  and  that  on  logging  roads  when  ti«n 
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are  gnd'OB,  aafety  lines,  safety  rails,  and  derails  are  used,  was  com- 
petent  on  the  queotioa  of  practicability  of  such  safety  devices. 
(Garvin  v.  Western  Cooperage  Co.,  487.)  >  ^ 

MEASURE  OF  DAMAQEa 

Proper  Ifoarare  of  Damages  for  Son's  Death. 
See  Death,  2. 

Measure  of  Damages  is  Macket  Valna 
See  Trover  and  Conversion^  8. . 

MI8DESCBIPTIOK'. 
See  Pleading,  1. 

MISBEPBESENTATIONS. 

Of  Contents  of  BUI  of  Sale  of  Timber. 
See  Logs  and  Logging,  1. 


See  Aj[>peal  and  Error,  22. 

MODIFICATION 

See  Appeal  and  Error,  3,  12. 
See  Contracts,  3. 
See  Costs,  3,  4. 

MOBTOAOES. 

Mortgages— Construction  of  Statutes  Begulatlng  Foreclosure. 

1.  No  rule  having  existed  at  common  law  respecting  the  fore- 
closure of  mortgages,  statutes  regulating  the  procedure  in  such  a  case 
are  not  in  derogation  of  common  law  and  should  not  be  strictly  con- 
strued.    (Wright  V.  Wlimberly,  1.) 

Mortgages — ^Foreclosnre  by  Granting  Equity  of  Bedemption  not  of 
Common-law  Origin. 

2.  Unless  a  custom  of  the  common  law  had  its  origin  when  the 
memory  of  man  runneth  not  to  the  contrary,  or  from  the  beginning 
of  the  reign  of  Bichard  I,  the  rule  could  not  be  classed  as  part  of 
the  common  law,  so  that  foreclosure  of  mortgages  by  granting  equity 
of  redemption  is  not  of  common-law  origin,  having  been  instituted 
probably  in  the  reign  of  Queen  Elizabeth.     (Wright  v.  Wimberly,  1.) 

Mortgages — ^Foreclosure  as  Bar  to  Action  for  Deficiency. 

3.  Although  Section  426,  L.  O.  L.,  abolishing  deficiency  judgments 
upon  foreclosure  of  real  estate  purchase  price  mortgages,  does  not  so 
modify  Section  429,  relating  to  action  at  law  on  indebtedness  secured 
by  mortgage,  as  to  prevent  the  holder  of  purchase^money  mortgage 
nQ|te  from  disregarding  the  mortgage  and  bringing  action  for  personal 
judgment  on  the  note;  yet,  where  such  holder  does  sue  to  foreclose, 
then,  since  the  court  is  inhibited  by  Section  429  from  awarding  under 
Section  425  a  conditional  recovery  or  "deficiency  judgment"  against 
the  mortgagor,  its  determination  of  the  entire  sum  due  upon  the 


764  Index 

-*--  -  -  --  -         _ ^ 

personal  obligation,  as  required  by  Section  422,  is  not  eqaivalest 
to  decreeing  recovery  thereof,  except  only  as  the  award  is  limited  tt) 
the  mortgaged  realty;  and,  as  the  foreclosure  sale  necessarily  exhautti 
the  power  given  to  the  eourtj  the  effect  as  res  judicata  of  the  deerae 
thus  denying  deficiency  judgment  is  to  prohibit  a  later  separate  aetioi 
at  law  by  the  mortgagee  for  such  a  deficiency.  (Wright  v.  Win- 
berly,  1.) 

Mortgages — ^Future  Advances — Snfllciehcy  of  Evidence. 

4.  In  suit  to  foreclose  a  mortgage  for  future  advances,  evidence 
held  insufficient  to  establish  plaintiff's  right  to  more  than  $83.40  oa 
an  amount  of  $250  claimed  by  plaintiff  to  have  been  paid  br  the 
original  mortgagee,  her  deceased  husband,  as  attorney  for  def^d&nt 
mortgagor,  for  a  metallic  casket  for  the  remains  of  defendant's  hni- 
band.     (Graber  v.  Boswell,  70.) 

BCortgages — ^Fntnre  Advances. 

5.  In  suit  by  widow  of  attorney,  who  had  acted  for  defendant 
widow  of,  his  friend,  to  foreclose  a  mortgage  given  by  defendant 
to  such  attorney  to  secure  advances,  the  attorney  having  filed  a 
<roucher  against  the  estate  for  an  amount  of  $50  claimed  to  have 
been  paid  for  exhuming  and  transporting  the  remains  of  defend- 
ant's husband  for  interment  elsewhere,  the  additional  charge  d 
$111  shown  in  his  personal  account  against  the  widow,  who  insisted 
that  even  the  $50  charge  is  excessive,  should  be  eliminated.  (Grsber 
V.  Boswell,  70.) 

Mortgages— Borden  of  Proof— Advances  by  Mortgagee. 

6.  In  an  action  to  foreclose  a  mortgage  securing  a  note  given  to 
cover  future  advances,  the  burden  of  proof  rests  upon  the  plaintiff 
to  establieh  the  amount  of  money  advanced  to  the  defendant 
(Graber  v.  Boawell,  70.) 

Mortgages — ^Evidence  on  Foreclosure — ^Items  to  be  Oonsidered. 

7.  In  an  action  to  foreclose  a  mortgage  securing  a  note  given 
to  cover  future  advances,  the  fact  that  mortgagor  shipped  mineral 
water  to  the  mortgagee  must  be  disregarded,  where  there  is  no  evi- 
dence as  to  the  quantity  of  water  shipped  or  its  market  valna 
(Graber  v.  Boswell,  70.) 

MOTION. 

See  Criminal  Law,  6. 

Motion  to  Strike  Objectionable  Testimony  Only  Properly  Oranteo. 
See  Trial,  15. 

MTTNICIPAI.  OOBPOBATIOKS. 

Mnnldpal  Oorporatlone— Assessments  Including  Engineer's  OlitfS* 
VaUd. 

1.  Where  an  ordinance  authorizing  the  opening  of  a  street  aatho^ 
ized  engineer's  charges  to  be  included  as  a  part  of  the  improvement, 
engineering  expenses  could  be  imposed  by  assessment,  aldiongh  the 
engineer  was  not  specially  employed  for  the  particular  improvement 
and  was  paid  a  regular  salary  by  the  city  from  the  genenl  fa>^ 
(Gamma  Alpha  Bldg.  Aaen.  v.  Eugene,  80.) 
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Mimlclpal    Corporations— Improvement    Oontract    In<dadi2ig    Fnture 
Bepatm  Does  not  Invalidate^  Asseagment. 

2.  A  contraet  for  paving,  which  contained  provision  "that  the 
pavement  shall  be  free  from  anj  defects  due  to  faulty*  workmanship 
or  materials,  and  that  for  a  period  of  five  years  from  its  completion 
the  city  contractor  will  at  his  own  expense  repair  and  make  good 
any  defects  arising  from  such  faulty  materials/'  etc.,  was  not  in- 
valid as  being  a  contract  for  repairs  not  chargeable  to  private  prop- 
erty.    (Gamma  Alpha  Bldg.  Asen.  v.  Eugene,  80.) 

Municipal  Corporations — Contract  for  Paving  not  TTnlawful  Delegi^ 
tlon  of  Powers  to  Engineer. 

3.  Where  a  civil  engineer,  upon  request  of  city  officials,  has  pre- 
pared plans  and  specifications  for  contemplated  improvement,  and 
the  officials  enter  into  a  contract  for  the  construction  thereof,  there 
is  not  an  unlawful  delegation  to  th^  engineer  of  the  right  to  decide 
what  are  necessary  details;  the  action  of  the  city  officials  in  enter- 
ing into  the  contract  making  the  plans  and  specifications  of  the 
engineer  their  own.     (Gamma  Alpha  Bldg.  Assn.  v.  Eugene,  80.) 

Municipal  Corporations — ^Petitioner  for  Improvement  Estopped  to 
Attack  Assessment, 

4.  Where  an  abutting  property  owner  petitions  the  eity  council 
to  pave  a  street,  the  action  of  the  council  in  contracting  for  and 
making  the  improvement  is  conclusive,  and  the  petitioner  cannot 
complain  that  the  cost  of  the  improvement  exceeds  the  benefits. 
(Gftmma  Alpha  Bldg.  Assn.  v.  Eugene,  80.) 

Municipal  Corporations — ^Paving  Assessment  on  Property  Fronting 
on  Two  Streets. 

5.  One  owning  property  on  a  corner  abutting  upon  one  street 
90  feet  and  on  another  240  feet  cannot  maintain  that  his  property 
does  not  front  upon  the  street  on  the  long  side  of  his  property,  and 
that  he  is  not  liable  for  the  burden  imposed  by  paving  of  such 
street  under  a  charter  providing  that,  each  lot  or  "part  of  lot  abut- 
ting a  street  or  alley,  graded,  improved  or  repaired  shall  be  liable 
for  the  full  cost  of  making  the  same  upon  the  half  of  the  street 
or  alley  in  front  or  abutting  upon  it,  but  that,  when  the  land 
adjacent  to  such  street  shall  not  have  been  laid  off  into  lots  or 
blocks,  then  the  cost  of  the  improving  such  street  shall  be  assessed 
to  the  owner  or  owners  of  such  land  within  160  feet  of  such  im- 
proved street.     (Gamma  Alpha  Bldg.  Assn.  v.  Eugene/  80.)  • 

Municipal  Corporations — ^Assessments  for  Improvements  not  Objec* 
tionable  Because  Contract  Provided  for  Eight-hour  Day. 

6.  In  view  of  Laws  of  1913,  page  11,  expressly  forbidding 
a  municipality  either  directly  or  through  a  contractor  to  require 
more  than  eight  hours  per  day  or  forty-eight  hours  per  week  from 
any  employee,  one  assessed  for  an  improvement  cannot  maintain 
that  city  had  no  right  to  limit  the  employment  of  laborers  for  more 
than  eight  hours  per  day  in  its  contract  for  the  improvement. 
(Gamma  Alpha  Bldg.  Aasn.  v.  Eugene,  80.) 

Municipal    Corporations— Betaiiiiiig   Wall   ImproTMnents    Built    on 
Property  Subject  to  Easement. 

7.  A  contract  of  a  city  for  the  i>aving  of  a  street  was  not  in- 
valid by  reason  of  the  required  eonstruetlon  of  ft  retaining  waU  %t 
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the  end  of  the  street  abutting  npon  a  mill-race,  althon^^  tke  owicr 
of  the  mill-race  bad  an  easement  on  tbe  property  where  the  retail- 
ing wall  was  built,  in  that  it  had  a  right  to  widen  and  deepen  iti 
mUl-raee.     (Gamma  Alpha  Bldg.  Assn.  v.  Eugene,  80.) 

Municipal  Corporations — ^Departure  from  Contract  for  ImpiOTVBMiL 

8.  Where  a  city  was  authorized  to  pave  a  street  which  fan  to 
the  banks  of  a  mill-race,  the  construction  of  a  retaining  wall  at  tbe 
end  of  the  street  abutting  on  the  mill-race  wits  not  a  departure  from 
the  purpose  of  the  improvement,  although  made  for  the  whole  width 
of  the  street,  for  the  purpose  of  also  supporting  a  fill  for  side- 
walks that  might  be  constructed.  (Gamima  Alpl^  Bld^.  Amn,  t. 
Eugene,  80.) 

Municipal  CorporationB — InyaUdity  of  Perpetual  Fraxuddso. 

9.  A  franchise  ordinance  granting  a  right  to  lay  and  pvotaet 
water-mains  in  the  streets  and  alleys  of  the  town  "so  long  at  tkis 
contract  shall  remain  inviolate"  constitutes  a  perpetual'  ntility  tnar 
chise,  and  hence  ie  invalid.     (Newaom  v.  City  of  Bainier,  199.) 

Municipal  Corporations— Beeovery  Despite  Deviations  not  Astkor- 
ized  in  Writing  by  Engineer. 

10.  In  an  action  against  a  city  to  recover  the  price  for  eoastrnet- 
ing  a  reservoir  and  water  system,  in  view  of  the  contract,  makiig 
the  city's  engineer  the  referee  to  determine  the  amount,  quality,  sad 
fitness  of  work,  and  evidence  showing  that  deviations  from  the  eos- 
tract  by  the  contractor  were  at  the  instance  of  the  engineer,  fteU, 
that  evidence  supports  court's  finding  for  plaintiff  contractor,  despite 
deviations  from  the  contract  not  authorized  in  writing  by  the  ei- 
gineer  as  required.     (Oregon  Engineering  Go.  v.  Weet  Linn,  23i.) 

Mnnlclpal  Corporations — ^Recovery  for  Constrnction  of  ImproTsmat 
Despite  Defects  of  Plan. 

11.  '^3iere  the  work  of  a  contractor  to  build  a  reservoir  and  water- 
works system  for  a  city  was  well  done  and  in  substantial  eompGanee 
with  its  contract,  and  any  unsatisfactoriness  in  the  resnlt  was  from 
a  defective  design,  selected  by  the  water  commission,  rather  tiun 
from  any  fault  of  the  contractor,  the  contractor  can  recover  i  f^ 
tained  portion  of  the  price  of  the  work,  accepted  by  the  water  com- 
mission on  recommendation  of  its  engineer  as  required  by  the  eoi* 
tract.     (Oregon  Engineering  Go.  v.  West  Linn,  234.) 

Municipal  corporations^-Payments  on  Improvement  Contrset— Bllhk 
to  Credit  for  Interest  on  AdTancements. 

12.  Where  the  contractor  to  build  a  city's  water  system  and  res- 
ervoir received  its  compensation  in  municipal  bonds  in  advance,  Ae 
city,  when  sued  to  recover  a  deficiency  in  payments,  is  entitled  to 
a  credit  on  any  recovery  for  interest  accruing  on  the  bonds  dnriai 
the  time  for  which  they  were  paid  in  advance  as  money  advanced 
to  the  contractor  for  the  purchase  of  materials.  (Oregon  Bagiaeer- 
jng  Co.  V.  West  Linn,  234.) 

Municipal  Corporationa-^Ordlnance  Psnulttinc  Ptobfblttom  of  X*vM 
Occupation  Void. 

13.  An  ordinance  by  or  under  which  an  oceui>ation  lawfol,  aajl 
not  injurious  to  person,  property,  or  public,  when  lawfully  eoadueteet 
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iMiy  be  absolutely  prohibited  et  the  dictation  of  any  public  official, 
without  jn5t  cause  or  rea.£ion.,  is  void.     (Portland  v.  Traynor,  418.) 

Municipal   Oorporations — Ordinance  for  Ucendng  Food  EstabUidir 
mentB  Sul&clently  Definite. 

14.  Ordinance  of  the  City  of  Portland,  No.  35,013,  providing  if  the 
location  of  a  food  establishment .  is  found  to  be  suitable,  and  in 
proper  sanitary  condition,  a<ieording  to  the  ordinances  of  the  city 
and  the  regulations  of  the  United  States  as  to  plumbing,  etc.,  the 
bureau  of  health  shall  issue  a  food  establishment  permit  or  license 
to  the  applicant,  is  definite  and  certain,  though  there  is  no  specifi- 
cation of  what  shall  constitute  physical  fitness  in  an  applicant  for 
license,  or  suitability  in  the  location.     (Portland  v.  Traynor,  418.) 

Municipal  Oorporation»— City  can  Provide  for  Begnlating  Food  and     y  \ 
Soft  Drink  Establlahnients  by  Ucenses. 

15.  Under  its  charter  giving  the  City  of  Portland  power  to  make 
regulations  to  prevent  the  inrtroduction  of  coutagious  diseases,  etc., 
the  dty  had  power  and  authority  to  adopt  its  ordinance  No.  35,013, 
providing  for  the  licensing  of  food  and  soft-drink  establishments 
on  approval  of  their  location,  physical  examination  of  the  proprietor, 
and  payment  of  a  fee.     (Portland  v.  Traynor,  418.) 

Municipal  Corporations— City  Entitled  to  Costs  in  Prosecntion  for 
Violation  of  Ordinance. 

16.  Under  City  of  Portland  Charter  1903,  Sections  332,  333,  336, 
retained  in  charter  of  1913  as  ordinances,  cind  under  Sections  2494, 
2498,  li.  O.  L.,  city  prosecuting  defondants  in  municipal,  court  for 
violation  of  ordinance  held  entitled  uj^on  judgment  of  conviction 
being  affirmed  by  Circuit  and  Supreme  Courts,  to 'recover  from'  de- 
'^ndants,  as  costs  and  expenses,  attorney's  fees  and  expenses  of  brief* 
(Portland  v.  Traynor,  418.) 

KAYIOABLE  WATESa 

Nayigable  Wateri^— Columbia  Eiver  is  a  Navigable  Stream. 

1.  The  Columbia  Biver  is  a  navigable  stream,  and  as  such  is  a 
common  highway  "and  forever  free,"  and  the  right  of  navigation 
therein  is  not  only  given  by  the  common  law,  but  is  preserved  by  the 
statute  admitting  the  state  of  Oregon  into  the  Union.  (Anderson  v. 
Columbia  Contract  Co.,  171.) 

Navigable  Waters — ^Unauthorized   Obstmction  to  Navigation   Does 
not  Permit  Its  Negligent  Destruction. 

2.  The  public  is  entitled  to  navigate  upon  any  part  of  the  navi- 
gable waters  of  a  stream  without  unlawful  obstructions,  and  an  ob- 
struction erected  under  grant  of  authority  beyond  the  limits  of 
the  orders  of  authorization  is  unlawful,  and  a  nuisance  only  to  the 
extent  the  authority  was  exceeded,  and  that  it  is  wholly  or  partly 
unauthorized    does   not    necessarily    give   a   navigator   authority   to 

^destroy  it  negligently.     (Anderson  v.  Columbia  Contract  Co.,  171.) 
See  Pish,  1-4. 

NBaUOENCB. 

See  Appeal  and  Error,  29. 
See  Trial,  3. 
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Wlietbflir  Destrnction  of  Fldi-trapB  liy  Tuj^boat  wu  K«gUg«iic#  f«r 
Jury. 

See  Fish,  1,  a. 

InstracUoQ  Limiting  Jury  to  One  Itom  of  NegUgence  Propeily  B«^ 

fused. 
Bee  Trials  12. 

NZSOOTIASIUTY. 

6ee  Bills  and  Notes,  11. 

KBGOTIABIf  IKSTBUMBNTS. 

OonHtmction  of  Negotiable  InstrumeatB  Law. 
See  Statutee,  2,  3. 

NEW  TBIAL. 

New  Trial— Newly  Discovered  EYidence  That  X-ray  did  not  0iseloi0 
Alleged  Fracture  not  Oround  for  New  Trial.  ^ 

1.  A  new  trial  wae  not  required  by  newly  discovered  evidence 
that  several  months  after  plaintiff  was  injured  by  defendant's  anto- 
mobile  she  was  X-rayed  and  informed  that  her  rib  was  not  broken 
nor  spine  twisted,  where  the  evidence  showed  that  the  automobile 
knocked  plaintiff  down  while  it  was  on  the  left-hand  side  of  the 
street,  and  that  she  was  dragged  or  rolled  a  considerable  distance, 
and  was  severely  shocked  and  bruised^  and  was  confined  to  a  boo- 
pital  some  time.     (Caldwell  v.  Hoskins,  567.)  ^ 

New  Trial — Plaintiff  Severely  Injiired  did  not  Wrongfully  guppreas 
Evidence  by  not  Offering  Z-ray  not  Showing  Alleged  Fractnra. 

2.  Where  plaintiff  was  knocked  down  by  an  automobile  and 
dragged  a  distance,  was  painfully  and  severely  injured,  confined  to 
the  hoepital  for  some  time,  and  the  physician  who  first  examined  her 
did  noi  discover  a  broken  rib  or  twist  of  spine  to  which  her  subse- 
quent attending  physician  testified,  plaintiff,  by  not  offering  an 
X-ray  taken  several  months  after  the  injury  not  showing  the  stated 
injuries,  did  not  wrongfully  suppress  evidence  so  aa  to  entitle  de- 
fendant to  new  trial.     (Caldwell  v.  Qoskins,  567.)    - 

See  Criminal  Law,  6. 

NOMINAL  DAMAGES. 

See  Landlord  and  Tenojit,  3. 

nOTIOE. 

See  Appeal  and  Error,  15,  16,  27-2^, 

See  Bankruptcy,  4.   , 

See  Bills  and  Notes,  14,  15. 

See  Covenants,  1,  6. 

See  I>ivorce,  8. 

Entry  in  Court  Journal  Evidence  of  Notice  of  Appeal  in  Open  Oomt 

See  Appeal  and  Error,  13,  14. 
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When  not  Necessary  for  District  Attorney  to  be  Served  Witb  Notice 
of  Appeal. 

See  Divorce,  8. 

arantee  mturt  lie  Witliont  Notice  of  Fraud. 
See  Fraudulent  CanveyaneeSy  1. 

NOVATION. 

Noyation— Defense  Showing  Novation  Jn  Action  on  an  Assigned  DeM 

not  Frivolons,  Slutm  or  Irrelerant. 

1.  In  an  action  to  recover  a  debt  on  an  account  stated  between 
plaintiff's  assignor  and  his  employer,  a  defense  showing  a  novation 
between  the  aeeignor,  the  employer  and  a  third  party,  whereby  the 
employer  should  dischvrge  assignor's  debt  by  paying  it  to  the  third 
party  for  stock  purchased  by  assignor  from  such  party,  held  not 
frivolous,  sham  or  irrelevant,  for  such  novation,  if  performed,  would 
constitute  a  good  defense  to  the  action.  (Murphy  t.  Oregon  Engrav- 
ing Co.,  534.) 

OATH. 

Oath-— Assessor  has  No  Authority  to  Administer  Oath. 

1.    There  is  no  law  upon  the  statute  books  of  Oregon  anthorisdng 
assessor  to  administer  oath.    (State  v.  Craig,  302.) 
See  Perjury,  1. 
9ee  Taxation,  1. 

OFFICEBS. 

See  Corporations,  1-5. 

Oonntj  Assessor  not  AntliorlBed  to  Administer  Oatlu 
See  Perjui^,  1. 

OKDINANOB  OF  OITT. 

See  Licenses,  1,  2. 
See  Municipal  uorporations,  13-16. 

To  Protect  Healtli»  When  Unconstitatlonal. 
See  Health,  1. 

OBEGON  OASB& 

Applied,  Approved,  Oited,  Distinguished,  Followed  and  Overruled  Jn 
this  Votmne. 

See  Table  in  Front  of  this  Volume. 

OBSGON  00N8TITDTI0N. 

Gited  and  Oonstmed  in  this  Volome. 
See  Table  in  Front  of  this  Volume. 

OBEGON  STATUTES. 

Cited  and  Oonstmed  in  this  Volnme. 
See  Table  in  Front  of  this  Volnme. 
94  0r.— 4S 
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OWUfEBS'SIF. 

See  Trover  and  Conversion,  2-9. 

PAKE  DSLIOTO. 

See  Bail;  1,  2. 

PABOL  OONTSAOT. 
See  Contracte,  3*. 

PABOL  EVIDENC& 

See  Evidence,  14. 

AdmlaHble  on  Issue  of  Coinid«rfttioiL 

See  Evidence,  2. 

PABOL  OIPT. 

Proof  of  Parol  Gift  of  L%nd  nuist  lie  Clnx, 
See  Gifto,  1. 

PAYINO. 

See  Municipal  Corporations,  l-8> 

PAYMENT. 

See  Bilb  and  Notes,  10-13. 
See  Trusts,  3. 

Mere  Pajrment  of  Premium  Does  not  Create  Insurance  Oontnct^ 

See  Insurance,  6. 

Porchaser's  Duty  to  Accept  Delivery  and  Make  PajmenU 

See  Sales,  11. 

Payment  to  PlaintUf  Should  'be  Without  Prejudice. 
See  Stipulation^  1. 


Perjury— Oath  Before  County  Aaeefleor. 

1.  Perjury  cannot  be  predicated  on  false  list  of  taxable  property 
sworn  to  before  county  assessor,  since  assessor  is  not  authorized  by 
Section' 35&2,  L.  O.  L,  as  amended  by  Laws  of  1913,  Chapter  1&4,  Sec- 
tion 4,  or  any  other  etatute,  to  administer  oath;  authority  to  adaun- 
ister  oath  b«ing,  in  every  instance,  expressly  given  (Section  8S9, 
L.  O.  L.),  and  not  left  to  implication.     (State  v.  Craig,  302.) 

PBBSOKAI.  INJUBT. 

See  Caldwell  v.  Hoekins,  567.  '  ^ 

PLBABIKO. 

Pleading— Amendment  of  Misde8cri|>tion  in  Complaint  to  Quiet  Title 
Allowed. 

1.  In  suit  to  quiet  title,  controversy  arising  out  of  fact  that  war- 
vey  disclosed  a  fence  was  located  north  of  the  line  betWeen  t^  two 
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traets  of  the  parties  as.  shown  by  the  description  of  their  deeds, 
where  plaintiff  intended  to  litigate  the  strip  in  dispute,  but  bj  mis- 
take misdescribed  the  tract,  it  was  proper  for  the  court  to  permit 
him  to  file  an  amended  complaint;  defendant  not  being  surprised. 
(Krueger  v.  Brooks,  119.) 

Pleading — Separate  Defense  Slionld  be  Complete  In  Itself. 

2.  The  new  matter  in  defendant's  second  defense  should  be  suffi- 
cient in  itself,  independent  of  all  other  parts  of  the  answer,  to  con- 
stitute a  defense.     (Smith  y.  Martin,  132.) 

Pleading — Sufficiency  of  Separate  Defense  Befexrlng  to  Otber  De- 
fenee  for  Matter  of  Inducement. 

3.  In  ejectment  by  vendor  of  land  againet  the  assignee  of  the 
contract,  second  defense  by  defendant  assignee,  though  referring 
to  its  first  and  separate  answer,  held  sufficient;  the  reference  being 
matter  of  inducement  leading  to  the  essential  part  of  the  defense 
grounded  in  waiver  or  estoppel.     (Smith  v.  Martin,  132.) 

Pleading — Construction  Against  Pleader  on  Demurrer. 

4.  Upon  demurrer  to  complaint,  language  of  complaint  must  be 
constru&d  most  strongly  against  pleader.  (Simpson  v.  First  Nat. 
Bank,  147.) 

Pleading—Denial  of  Answer  by  Reply  as  Creating  Issue. 

5.  A  demand  of  the  answer,  denied  by  the  reply,  is  one  of  the 
issues  for  determination,  though  the  prayer  of  the  answer  did  not 
ask  for  affirmative  relief  on  such  account.  (Oregon  Engineering  Co. 
V.  West  Linn,  234.) 

Pleading— Item  of  Answer  as  Defense. 

6.  An  item  pleaded  by  the  answer  in  reduction  of  any  judg- 
ment recovered  by  plaintiff  was  pro  tanto  a  defense.  (Oregon  En- 
gineering Ck>.  V.  West  Linn,  234.) 

Pleading — Code  Bequires  Concise  Statement  of  Facts. 

7.  The  Code  does  not  require  a  pleader  to  conform  his  statement  of 
facts  to  any  of  the  common-law  forms  of  action,  a  complaint  contain- 
ing a  plain  and  concise  statement  of  the  facts  constituting  the  cause 
of  action  being  sufficient.     (Lun  v.  Mahaffey,  292.) 

Pleading-^Departure  in  Action  for  Unlawful  Ouster. 

8.  In  action  by  lessee's  assignee  against  lessor  for  unlawful  ouster, 
where  complaint  alleged  performance  of  requirements  of  lease  by  both 
plaintiff  and  her  assignee  in  possession,  reply  alleging  collusion  or  con- 
spiracy between  plaintiff's  assignee  and  lessor  in  order  to  enable  lessor 
to  terminate  lease,  being  inconsistent  with  complaint,  waa  a  departure 
therefrom.^  (Lun  v.  Mahaffey,  292.) 

Pleading— Departure  in  Action  for  Unlawful  Custer. 

9.  In  action  for  unlawful  ouster  by  assignee  of  lease  against 
lessor,  where  complaint  alleged  absolute  performance  of  conditions  of 
lease,  reply  pleading  lessor's  waiver  of  assignee's  nonperformance  of 
conditions  of  lease  held  a  departure.     (Lun  v.  Mahaffey,  292.) 
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Pleading— Affirmative  Allegation  in  Answer  as  Denial  of  Afflrmattiv 
Allegation  in  Oomplaint. 

10.  In  a  broker's  e^ion  for  commission  on  negotiating  an  ex- 
ch-ange  of  properties,  the  affirmatiye  allegation  in  tiie  oomplaint  thst 
the  purchaser  procured  owned  his  exchanged  premises  in  fee  simple, 
followed  bj  denial  in  the  answer,  is  sufficient  after  judgment  and 
without  timely  objection,  for  the  reason  that  such  denial  is  the  eqnivs- 
lent  of  an  affirmative  allegation  of  nonownership  by  sueh  pnrehsser. 
(Oregon  Home  Builders  v.  Montgomery  Inv.  CJo.,  349.) 

Pleading— Oonstractlon  of  Contract  Bet  Ont  in  Oomplalst. 

11.  Where  plaintiff  pleads  a  conclusion  of  fact  as  to  the  aatnrs 
of  the  contract  set  out  in  the  complaint,  it  is  the  dnty  of  the  eoort 
to  consider  the  language  of  the  instrument  itself  end  givo  it  the 
proper  legal  construction.     (Cranston  y.  California  Ins.  Co.,  969.) 

Pleading— Beply  not  a  Departure  from  Complaint. 

12.  In  an  action  by  the  purchaser  of  lambs  for  the  MQer^s  failurs 
to  deliver,  where  the  complaint  alleged  that  the  seller  failed  and 
refused  to  deliver  the  lambs  or  any  part  o^  them,  the  allegation 
of  the  reply  that  those  offered  by  the  seller  were  undersized  and 
unmerchantable,  contrary  to  contract,  did  not  constitute  a  departure. 
(Stanfleld  v.  Arnwine,  381.) 

Pleading-— complaint  Stating  Condnaion  of  Law  Inaiiflleleiit 

13.  A  replevin  complaint,  alleging  that  defendant  unlawfully  witb- 
holds  and  detains  the  property  in  queation  from  plaintiiry  ststsf 
only  a  coiiclusion  of  law.     (Almada  v.  Yandeoar,  515.) 

Pleading— Condnalon  of  Law. 

14.  A  mere  conclusion  of  law  ie  not  issuable,  requirea  no  denis], 
and  does  not  aid  a  pleading.     (Almada  v.  Yandeear,  515.) 

Pleading  — Legal  Snfflciflacy  of  Defenalve  Matter  to  be  Tested  hy 

Demnrrer. 

15.  Sham,  frivolous  and  irrelevant  matter  noay  be  stricken  out  fd 
a  pleading;  but  its  legal  sufficiency  as  matter  of  defense  must  b* 
tested  by  demurrer.     (Murphy  v.  Oregon  Bngraving  Co.,  534.) 

Pleading— Cnre  of  Defect  by  Subsequent  Pleading. 

16.  Where  complaint  correctly  set  forth  note  sued  upon,  except 
that  it  omitted  one  phrase,  but  answer  set  forth  note  correctly  and 
reply  admitted  such  portion  of  answer,  'held,  that  pleadings,  eon- 
strued  together,  referred  to  note  introduced  in  evidence.  (NiekeQ  v. 
Bradshaw,  580.) 

See  Bills  and  Notes,  13. 

Amended  Complaint  Sufficient  to  Soatain  Decree  Based  on  AdvtfM 
Poaaesgion. 

See  Adverse  Possession,  2. 

Bemand  of  Case  to  Permit  PlaintUf  to  Amend  Conplaiat 

See  Appeal  and  Error,  7. 

Truth  of  Pacts  Stated  in  Complaint  on  Denraner. 
See  Appeal  and  £rror|  8. 
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Ikmfflciency  of  Complalut  to  State  Oaiue  of  Action  may  ht  BalMd  on 
Appeal. 

Bee  Appeal  and  Srror,  24. 

Id.  Action  Against  Bank  aa^AUeged  Indonez^ 

See  Bills  and  Kotee,  1. 

Failure  of  Cknudderatlon. 

See  Contracts,  2. 

Suffldency  of  Complaint  to  Support  Jodgment. 

See  Judgment,  4,  5. 

In  Action  for  Unlawfiil  Onater. 

See  Landlord  and  Tenant,  4.  J 

Defense  Shoidng  Noration  in  Action  on  Assigned  DeMi 
See  Novation,  1. 

Complaint  Falling  to  Show  Bight  to  Possession  InsnfflciMiti 
See  Beplevin,  1,  2. 

POBTIaANB,  CHABTEB  OF. 

See  Portland  v.  Traynor,  418.  ^ 

POSSESSION. 

See  Chattel  Mortgages,  1. 

Suffleisnt  Proof  of  Ownership  Against  One  Showing  Ko  Titlei 
See  Trover  and  Conversion,  2. 

Under  Claim  of  Title  of  Land  is  Proof  of  Ownership  of  Madiinary 
Taken  Therefrom. 

See  Trover  and  Conversion,  3. 

PBESBNTBCBMT, 

See  Bills  and  Notes,  8,  9. 

PBESDMPnON. 

Truth  of  Facts  Stated  in  Complaint  on  Demurrer. 

See  Appeal  and  Error,  8. 

The  Seal  on  a  Bill  of  Sale  PresomptiTe  Bvldence  of  Consldention. 

See  Contracts,  1. 

Presnmption  that  Agency  is  GeneraL 

See  Principal  and  Agent,  1. 

Presumption  of  Assignment  of  I^eaoSL 
See  Trover  and  ConvevsiAny  7. 


I 


774  Indsz. 


PBINdPAI.  AND  AGENT. 

Pxincipfti  and  Agont — ^PreBimiptloii  That  Agency  is  OcneraL 

1.  Persons  dealing  with  a  known  agent  have  a  right  to  a»amfl^ 
in  the  absence  of  information  to  the  contrary,  that  his  agency  if 
general     (B&e  v.  Heilig  Theater  Co.^  408.) 

Principal  and  Agent— Acts  of  Agent  Within  Appar«Dt  Anthoiitjr. 

2.  The  principal  is  bound  by  the  acts  of  hie  agent  within  ike 
apparent  authority  conferred  upon  such  agent.  (Bae  f.  HeiHg 
Theater  Co.,  408.) 

PBOOF. 

Must  Correspond  to  AUegaUons  in  IndictmAnti 
See  Forgery,  5. 


See  Husband  and  Wife,  1-4.  ^ 

PBOPEBTT  BIGHTa 

See  Divorce^  14-18. 

FTJBLIO  QdPBOVEMENTSb 

See  Municipal  Gorporatione,  1--8,  10-12. 

QX7E8TION  FOB  OOUBT. 

Construction  of  Stipulations  and  Orders  in  Other  ScdL 

See  Trial,  14. 

QUESTION  FOB  JUBT. 

See  Attorney  and  Client,  !• 
See  Corporations,  5. 
See  Criminal  Law,  18b 
See  Fish,  2,  3. 

QUiJbSTlNO  TITLE. 

Quieting  Title— Equity  has  Jurisdiction  of  Suit  by  Party  in  Tomm- 

slon. 

1.  Equity  had  jurisdiction  of  a  suit  to  quiet  title,  brought  bj  a 
party  in  possession  of  the  land  in  dispute,  since  he  could  not  proi6' 
cute  an  action  in  ejectment,  and  in  the  suit  he  had  a  right  to  hsn 
title  adjudicated.     (Krueger  v.  Brooks,  119.) 

Quieting  Title— Becord  Title  is  Cloud  on  Title  by  Advene  Posseflloa 

2.  The  deed  to  the  owner  of  the  record  title  is  a  cloud  on  the  title 
acquired  by  adverse  possession  which  the  party  having  title  ^7 
adverse  possession  may  eue  to  remove.     (Looney  v.  Sears,  090.) 

See  Pleading,  1. 

BATIFICATION. 
See  Corporations,  & 
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KBA80NABLE  DOUBT. 

See  Criminal  Law,  16,  17. 


See  Forgery,  3,  11, 

^  BSOOBBIKQ  ACT. 

See  Chattel  Mortgages^  3. 

BEDEMPT^ON. 
Equity  of  BedempUaii  not  of  Ck>]iimon-law  Oxtgln. 
See  Mortgages,  2. 


Bdplevln— Not  Maintaioable  Unlen  Plaintiff  Entitled  to  Posaoaaion. 

1.  Replevin  is  essentially  a  possessory  action,  and,  unless  plaintiff 
has  the  right  of  immediate  possession,  he  cannot  prevail.  (Almada 
V.  Yandecar,  515.) 

Boplevin— Complaint  Failing  to  Sbow  Bight  to  POBSOMlon  XnanilL- 
ciont 

2.  A  replevin  complaint,  alleging  that  plaintiff  was  the  owner  of 
a  steer  when  it  was  taken  from  him  by  defendant,  bnt  not  alleging 
that  plaintiff  was  entitled  to'  the  possession  at  the  time  the  action 
wcM  commenced,  which  was  some  two  years  later,  held  insufficient  to 
support  a  judgment  for  plaintiff.     (Aj^[iada  v.  Yaudeoar^  515.) 


See  Homicide,  5. 

BEVIEW. 

Bnlingv  on  ETldenee  U^meoessaxy. 

See  Appeal  and  Error,  2. 
See  Criminal  Law,  5. 

Bevieiw  of  Bef naal  to  Ormnt  Nonsnit 

See  Appeal  and  Error,  18. 

Findings  Supported  by  Evidence  not  Beriewable. 

See  Appeal  and  Error,  9, 11,  25,  31, 

Bevlew  of  Decision  Concerning  Capability  of  CUld  Witnesi. 

See  Criminal  Law,  12. 

BIPABIAK  BiaHTS. 

See  Waters  and  Watercourses,  4. 

BALES. 
Sales— Delivery. 

1.    If  buyer,  after  inspecting  onions  in  a  bin,  agreed  to  take  them 
as  they  ran  without  sorting,  and  designated  the  place  where  they 
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were  to  be  delivered  and  the  agent  to  take  them  in  charge  at  thai 
place,  and  the  onions  were  so  delivered,  they  became  at  that  moaeit 
defendant's  property.     (Naftzger  v.  Henneman^  109.) 

SaletH-Blfllht  to  Inspect 

2.  Where  buyer  inspected  onions  when  he  parchaaed  them,  lie 
was  not  entitled  to  again  inspect  them,  in  the  absence  of  a  claim 
that  seller  attempted  to  deliver  other  onions.  (Naf  tsg^er  ▼•  Heane- 
man,  109.) 

Bales— Action  for  Price— Instructions. 

3.  In  an  action  for  the  purchase  price  of  onions^  -  which  defead< 
ant  denied  that  he  accepted,  it  would  have  been  error  to  instrod 
that  plaintiff  could  not  recover,  unless  defendant  promised  to  pay 
therefor  the  "specific  sum  of  $674.40/'  as  such  instruction  would 
require  the  jury  to  find  for  the  defendant  if  it  appeared  upon  th§ 
trial  that  the  price  agreed  upon  had  been  a  dollar  less  or  a  dollar 
more  than  $674.40.     (Naftzger  v.  Henneman,  109.) 

Bales— Bight  to  Inspect  After  DeliTery. 

4.  Where  buyer  of  onions  inspected  them  in  a  bin,  and  agreed 
to  buy  them  in  certain  grades  at  certain  prices,  seller  to  deliver  thea 
eorted  and  graded,  buyer  was  entitled,  after  delivery,  to  a  reason- 
able time  to  inspect  and  ascertain  whether  the  onions  had  been  ip 
sorted  and  graded.     (Naftzger  v.  Henneman,  109.) 

Bales — ^Failure  by  Seller  of  Performance. 

5.  If  seller  failed  to  deliver  sorted  and  graded  oniona,  and  that 
was  the  agreement,  he  failed  to  perform,  and  could  not  recover  the 
purchase  price,  unless  the  onions  as  delivered  were  accepted  by  tke 
buyer  or  his  agent  as  performance.     (Naftzger  v.  Henneman,  109.) 

8ale»— Action  for  Price— Unsubstantial  Variance  Will  not  Betlsvs 
Pnrchaser. 

6.  A  slight,  unsubstantial  variance  in  quality  of  onione  contracted 
to  be  delivered  would  not  relieve  the  purchaser  from  paymesfc 
(Naftzger  v.  Henneman,  109.) 

Bales — Tender  of  Goods— CompUttice  With  Agreement 

7.  While  tender  of  goods  "entirely  different"  from  those  eon- 
tracted  for  would  justify  a  rescission,  it  would  be  erroneous  to  ia- 
struet  a  jury  that  a  purchaser  is  not  justified  in  refusing  to  pertorm 
his  contract  and  pay  for  the  goods  tendered,  unless  they  are  ''ei- 
tirely  different"  from  those  contracted  for.  (Naftzger  v.  Hennemsa, 
109.) 

Sales— Trial— Effect  of  Erroneous  bat  Honest  Rejection  of  Goods 
Offered— InstmctionB  not  Applicable  to  Erldence. 

8.  In  >  action  by  buyer  of  lambs  for  seller's  failure  to  perform, 
wherein  the  seller  counterclaimed  for  the  buyer's  breach,  the  huyer 
was  liable  on  the  seller's  counterclaim  if  the  seller  had  in  trutli 
complied  with  the  contract,  even  though  the  buyer  honestly  rejeeted 
the  lambs  offered  as  falling  below  his  construction  of  the  require* 
ments  of  the  contract,  and  instructions  relative  to  the  buyer's  right 
to  recover  the  part  of  the  price  paid  in  case  of  cm  honest  rejeetios 
were  not  pertinent  to  the  issues.    (Stanfield  v.  Amwine^  381.) 
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aales-^WalTer  of  Oontraei  PzovUdon  ta  to  Metihod  of  Measurement 
of  Hay  Sold. 

9.  Provision  in  contntet  for  sale  of  hay  crop  that  the  buyer  should 
stack  it  for  measurement  eonld  be  waived,  eiUier  by  a  eubsequent 
agreement  that  part  of  the  hay  taken  by  buyer  for  immediate  use 
should  be  weighed,  or  by  seller's  estoppel  to  deny  such  waiver^  by 
conduct  luring  the  buyer  into  a  situation  where  he  would  be  in  the 
plight  of  a'  covenant  breaker  liable  for  damages  for  breach  where 
none  was  intended,  such  as,  without  objection,  allowing  the  buyer 
to  take  such  hay  without  stacking  it  for  measurement.  (Propst  v. 
William  Hanley  Co.,  397.) 

Sales— Burden  of  Proof  on  Purchaser  In  Action  for  Breach  of  Oon- 
tract. 

10.  In  an  action  by  a  purchaser  for  breach  of  a  contract  to  deliver 
potatoee^  the  burden  was  on  him  to  show,  not  only  that  he  had  eom- 
plied  with  the  eonditions  of  the  contract  on  his  part,  or  that  he 
was  r^ady  to  comply  at  the  time  and  place  fixed  by  the  contract, 
but  also  that  defendant  failed  to  deliver  or  have  the  p<Hatoes  ready 
for  delivery  on  payment  by  plaintiff.  (J.  L.  Price  Brokerage  Co.  ▼. 
Baker  Grocery  Co.,  538.) 

Sales— Purchaser's  Duty  to  Accept  DeliTerj  u^d  Make  Payment. 

11.  Where  potatoes  have  been  sold  to  be  delivered  at  a  designated 
point,  the  purchaser  must  be  on  hand,  either  in  person  or  by  some 
authorized  representative,  to  accept  the  potatoes  and  pay  the  price, 
and  he  cannot  insist  that  the  po;tatoe6  be  billed  or  shipped  to  him 
from  such  point  until  payment) is  made;  the  seller  having  stipulated 
for  payment  through  a  bank  at  that  point.  (J.  Ii.  Price  Brokerage 
Co.  V.  Baker  Grocery  Co.,  538.) 

See  Appeal  and  Error,  6. 
See  Statute  of  Frauds,  1. 

Valno  may  be  ProTSd  by  Sbowlng  Amouit  Beallsad  at  Sales. 
See  Evidence,  11. 

InadmissiUe  When  In  Conflict  With  Written  Stlpnlationu 
See  Evidence,  12. 

SELF-DEFENSEL 

See  Homicide,  3-7. 

80PT-DBINK  ESTABLISHMENTS. 

See  Licenses,  2. 

See  Municipal  Oorporationfl,  15w 

SPEOIFIO  PEBFOBMAKOE. 

Spedfie  Performance — ^Performance  by  PlaintUf— Kecesslty. 

1.  The  court  cannot  decree  specific  performance  by  the  seller  of 
a  contract  for  the  sale  of  land,  where  the  buyer's  assignee,  who  asks 
relief,  has  not  specifically  performed  and  does  not  tender  perform- 
ance in  full|  but  simply  expresses  its  willingness.  (Smith  v.  Martin, 
132.) 
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STABE  DEOISia 

Allies  With  Peculiar  Force  to  DedsKm  on  ConsUtutioiiJil  QnestioHb 

See  Caurte,  3. 

STATES. 

States— Automatic  Sncceesioii  to  Govemorsblp  on  I>eatlL  I>iixJlng  Tens. 

1.  Under  Article  V,  Section  8,  of  the  Gonatitution,  in.  ease  of 
death  of  the  governor  during  his  term  of  office,  the  secretary  of 
state  becomes  governor  to  serve  for  the  unexpired  term  of  four 
years  provided  by  Sections  1  and  7  and  Section  8  providing  a  line 
of  automatic  succession  from  governor  to  secretary  of  state  and  to 
president  of  the  senate,  having  been  adopted  to  prevent  *  vaeaney 
in  the  office  of  governor.     (State  v.  Olcott,  633.) 

STATUTE  OF  FRAUD& 
Frauds,  Statute  of — Sales  of  Personalty—Action  for  Price. 

1.  If  buyer,  after  inspecting  onions  in  a  bin,  agreed  to  take 
them  as  they  ran  without  sorting,  and  designated  the  place  where 
they  were  to  be  delivered  and  the  agent  to  take  them  in  charge 
at  that  place,  they  became  at  that  moment  defendant's  pTOpertj, 
and  the  statute  of  frauds  does  not  apply  in  an  action  by  Uie  seller 
for  the  purchase  price.     (Naftzger  v.  Henneman,  109.) 

Frauds,  Statute  of —Broker's  Oral  Agreement  for  Sale  of  Beal  Estate. 

2.  In  a  landlord's  action  to  remove  a  lease  as  a  cloud  upon  title, 
tenant's  answer,  claiming  damages  for  alleged  breach  of  real  estate 
broker's  oral  agreement,  although  demurrable  in  view  of  Section  808, 
Ii.  O.  L.,  nevertheless,  since  the  allegations  of  the  answer  were 
traversed,  the  defendant  was  put  to  proof,  as  under  such  section  the 
oral  contract  was  void,  and  evidence  other  than  the  writing  or  second- 
ary evidence  of  its  contents  inadmissible.     (Shaw  v.  Corbett^  270.) 

STATUTES. 

Statutes—Liberal  Construction  of  Remedial  Enactments. 

1.  While  statutes  conferring  special  privileges  on  individoalj 
should  be  construed  strictly  against  them,  enactments  to  redress  exist- 
ing grievances  and  for  the  protection  of  rights  are  remedial  and 
should  be  liberally  interpreted.     (Wright  v.  Wimberly,  1.) 

Statutes— Oonstruction  of  Negotiable  Instruments  Law.  | 

2.  Bules  of  law-merchant,  while  not  controlling,  are  at  least  help- 
ful when  construing  the  negotiable  instruments  law.  (^mpson  v. 
First  Nat.  Bank,  147.) 

Statutes — Construction  of  Negotiable  Instrument  Act. 

3.  Common-law  precedents  and  discussions,  by  text-book  writers 
of  the  rules  of  the  law-merchant  are  valuable  in  ascertaining  the 
meaning  of  negotiable  instrument  act.     (Simpson  y.  First  Nat.  Bask,  ,' 
147.) 

See  Constitutional  Law,  1^  3,  4.  ^ 

See  Interest,  2, 

See  Mortgages,  1. 

See  Pleading,  7. 

See  Taxation,  1,  3,  4. 

See  Waters  and  Watercourses^  ^ 
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Giving  AB8688or  AvUioxity  to  A^bninister  Oatb  Bepealed, 
See  Taxation,  1. 

STIPULATION. 

Stlpnlatloiifr— Construction  of  StipiUatlon  That  Payment  to  Plaintiff 
Sliould  be  Witboat  Prejudice  to  Bighta. 

1.  A  claufte,  ''eaid  payment  to  be  without  prejudice  to  the  rights 
of  any  of  the  parties  to  this  suit,"  in  a  stipulation  in  an  action  to 
recover  part  of  the  estate  of  a  deceased  person  wherein  it  was  agreed 
that  plaintiff  was  entitled  to  at  least  $50,000,  wl^ch  was  given  her, 
held  to  refer  to  litigation  as  to  the  balance  of  the  fund,  and  not  to 
the  amount  paid  plaintiff.     (Dolph  v.  Speckart^  550.) 

Oonstmctlon  of  Stipulations  and  Orders  In  Other  Snit. 
See  Trial,  14. 

STBECT  IMPBOVUBCBNTCk 

See  Municipal  Corporations,  IS. 

8IJ00ESSION. 

SuccesfllQn  to  OoTemorship  on  Death  During  Term. 
See  States,  L 

TAZATIOK. 

Taxation— Statute  Giving  Assessor  Authority  to  Administer  Oath  Be- 
pealed. 

1.  Act  of  1854  (Deady's  Code,  c.  2,  §3;  B.  &  C.  Comp.,  §3059), 
requiring  the  assessor  to  swear  every  person  subject  to  taxation,  was 
expressly  repealed  by  Laws  of  1907,  Chapter  268,  Section  39.  (State 
V.  Craig,  302.) 

Taxationr— Holder  of  Becord  Title  is  not  Entitled  to  Beimbursemant 
from  Adverse  Claimant  for  Taxes  Paid. 

2.  The  holder  of  the  record  title  to  land  in  the  adverse  possession 
of  another  was  paying  taxes  on  his  own  land  during  the  ten  years 
necessary  to  give  title  to  the  adverse  claimant,  and  thereafter  was 
a  mere  volunteer  with  no  right  to  reimbursement  from  the  adverse 
claimant.     (Looney  v.  Sears,  690.) 

Taxation— BecoEd  Owner  Bedeemlng  ftom  Tax  Sale  not  Entitled  to 
Belmbursement  from  Adverse  Holder. 

3.  Under  Section  3124,  B.  &  C.  Comp.,  providing  that  any  re- 
demption from  a  tax  sale  shall  inure  to  the  benefit  of  the  person 
having  the  legal  or  equitable  title  subject  to  the  right  of  the  person 
making  the  redemption  to  reimbursement  by  the  person  benefited, 
the  redemption  by  the  owner  of  the  record  title  of  land  in  the 
adverse  possession  of  another  inures  to  his  own  benefit  and  gave  him 
no  right  to  reimbursement.     (Looney  v.  Sears,  690.) 

Taxation— Bifi^t  of  Person  Bedeemlng  from  Tax  Sale  is  Oovemed 
by  Statute  Then  in  Force. 

4.  Laws  of  1907,  page  480,  Section  69,  requiring  one  suing  to 
remove  the  cloud  of  a  tax  title  to  deposit  all  payments  by  the  pur- 
chaser  with  interest,  gave  no  right  to  interest  to  one  redeeming  from 
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a  tax  sale  in  1904,  in  view  of  Section  80,  continuing  the  old  statnta 
in  force  as  to  taxe«  proTlously  accruing.     (Loonej  ▼.  Sears,  890.) 

Beco^d  Owner  of  Land  in  Adverw  Poflseesion  of  Anotber  Is  not 
•^  titled  to  Interest  on  Tazee  Paid. 

See  Damages^  2. 
See  Sales,  7« 
See  Homicide,  4. 


Failure  to  File  Trsjucript  or  AMxact. 

See  Appeal  and  Error,  3^ 

Extension  of  Time  to  Prepare  Bill  of  Exoaiptloiiii 

See  Criminal  Law,  8. 

TITLE. 

AdTene  Possession  for  BeqnisLte  Period  Vests  Tiftls  In  Possesssr  W 
Operation  of  Law. 

See  Adverse  Poeseseion,  8» 

Title  \xj  AdTerse  Possession. 
See  Adverse  Possession,  4-6. 

Becord  Owner  of  Lsi^l  in  Adverse  Possession  of  Anotlisr  Is  not  Bn- 
titled  to  Interest  on  Taxes  Paid. 

See  Damages,  1^. 

Title  \jj  Adverse  Possession  Available  as  Defense. 

See  Ejectment,  1. 

Becord  Title  is  Oloud  on  Title  by  Adverse  Possession, 

See  Quieting  Title,  2. 

TRIAL. 

Trial— Instruction  Defective  in  Part  Properly  Befnsed. 

1.  Where  a  requested  instruction  contains  an  erroneous  proposi* 
tion,  the  court  is  not  bound  to  separate  the  chaff  from  the  wheat, 
and  give  that  pert  of  the  request  which  states  the  law  eorrectij. 
(Kaftzger  v.  Henneman,  109.)  • 

Trial — Misleading  Instructions. 

2.  In  action  for  purchase  price  of  onions,  where  the  evidence 
was  in  conflict  as  to  the  ierms  of  the  contract,  delivery  and  accept- 
ance, it  was  misleading  to  instruct  as  to  substantial  performance, 
slight  or  partial  dereliction,  and  effect  of  delivery  by  seller  of  prop- 
erty to  third  person,  etc.;  there  being  no  question  of  substantial 
performance,  or  partial  dereliction,  or  intent  of  seller  to  repudiate 
or  transfer  the  property  to  a  third  person.  (Naftzger  v.  Hennemaai 
109.) 
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TtUJ— Ingtrnctloii  Omitting  Beference  to  Kegllconce  Onrad  by  8ab- 
sequent  Insirnctioii. 

8.  In  an  action  for  destraetion  of  a  ftab-trap  by  a  tuff,  en  infftrue- 
tion  as  to  defendant's  negligence  that  "it  is  charged"  "Uiat  tbe  boaf 
was  being  operated  outside  of  and  beyond  the  channel  or  course  in 
which  vessel  should  be  operated/'  while  insufficient,  when  standing 
alone^  for  omission  to  allege  "negligently  operated/'  the  error '  was 
«ured  by  another  instruction  covering  negligent  operation.  (Ander- 
son  V.  Columbia  Contract  Co.,  171.) 

Trial— Instructloii— Cure  of  Brror  by  Other  Instnictlon. 

4.  A  party  cannot  claim  that  an  erroneous  instruction  was  n-ot 
prejudicial  because  another  instruction  correctly  stated  the  law, 
where  the  erroneous  instruction  stood  out  as  boldly  and  prominently 
as  the  proper  instiniction.     (Anderson  v.  Columbia  Contract  Co.,  171.) 

Trial-->Flndl]ig  pf  Facts  by  JTodge  Specific  m  in  Special  Verdict. 

5.  Where  the  parties  to  an  action  waive  their  rights  to  a  jury,  the 
findings  of  the  trial  judge  are  in  the  nature  of  a  special  verdict,  and 
the  judge  must  find  the  facts  as  particularly  as  is  required  in  a  special 
verdict  returned  by  a  jury.  (Oregon  Home  Builders  v.  Montgomery 
Inv.  Co.,  349.) 

Trial— Finding  of  Facts  by  8|pecial  Verdict. 

6.  A  special  verdict  must  find  all  the  facts  essential  for  a  judgment, 
but  ultimate  and  constitutive,  rather  than  evidentiary,  facts  should  be 
stated.     (Oregon  Home  Builders  v.  Montgomery  Inv.  Co.,  349.) 

Trial— Adequacy  of  Special  Verdict  Stating  Findings  on  Issue  Deter- 
mining Case. 

7.  A  special  verdict  must  pass  on  all  the  material  issues,  yet  will 
be  adequate  if  it  states  sufficient  findings  on  an  issue  ultimately  de- 
termining the  case  and  necessarily  supporting  the  judgment  rendered 
00  that  other  issuefi  become  immaterial.  (C&egon  Home  Builders  ▼• 
Montgomery  Inv.  Co.,  349.) 

Trial— Findings  of  Judge  Being  Only  Conclusions  of  Law  Insnl&cient. 

8.  If  the  findings  made  by  the  trial  jud^e  are  not  in -truth  findings 
of  fact,  but  only  conclusions  of  law,  the  judgment  cannot  stand  be- 
cause it  must  be  supported  by  a  statement  of  ultimate  facts.  (Ore- 
gon Home  Builders  v.  Montgomery  Inv.  Co.,  349.) 

Trial— "Evidentiary  Facf*  Defined. 

9.  An  "evidentiary  fact"  ie  one  that  furnishes  evidence  of  the 
existence  of  some  other  fact.  (Oregon  Home  Builders  v.  Montgomery 
Inv.  Co.,  349.) 

Trial— "Xntlmate  Fact"  Defined. 

10.  An  "ultimate  fact"  is  the  final  resulting  effect  reached  by  pro- 
eesses  of  legal  reasoning  from  the  evidentiary  facts.  (Oregon  Home 
Builders  v.  Montgomery  Inv.  Co.,  349.) 

Trial — "Fact  in  Issue'*  on  Whicb  Complaint  is  Based  and  Wbieb  De- 
fendant Controiverts. 

11.  In  a  realty  broker's  action  for  commission  in  negotiating  an 
exchange  of  properties,  question  of  whether  or  not  the  purchaser  pro- 
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cured  was  the  owner  in  fee  simple  of  his  lands  to  be  ezchanfi^ed  held 
a  "fact  in  issue/'  defined  as  that  on  which  plaintiff  "proceeds  by  his 
action,  and  which  defendant  controverts  in  his  pleading,  so  that  find- 
ings thereon  were  findings  of  ultimate  fact  and  not  mere  conelusions 
of  law.     (Oregon  Home  Builders  v.  Montgomery  Inv.  Co.,  349.) 

Trial— Instruction  Limltiiig  Jury  to  One  Item  of  KegUganca  Prof^ 
erly  Befused. 

12.  In  an  action  under  the  employers'  liability  law  for  a  aervant'a 
death  in  a  collision 'between  an  engine  on  which  he  was  riding*  and 
a  runaway  logging-car,  where  there  was  evidence  of  negli^enoe  im 
not  using  snubbing  lines  and  safety  switches,  an  instruction  limit- 
ing the  jury  to  consideration  of  one  item  of  negligence,  based  apon 
a  defective  drift-pin,  which  permitted  the  brake  to  loosen,  'waa  prop- 
erly refused.     (Garvin  v.  Western  Cooperage  Co.,  487.) 

Trial— Memoranda  of    Seller    not  Open  to  ExelnaLon    on    Blanket 
Objection. 

13.  In  an  action  to  recover  for  building  materials  sold  and  deliv- 
ered under  an  express  contract,  plaintiff's  memoranda,  consisting  of 
delivery  slips  executed  in  triplicate,  one  copy  of  which  was  kept  as  a 
permanent  record,  held  not  rendered  inadmissible  by  defendant's 
omnibus  objection  that  they  were  incompetent,  irrelevejit,  and  imma- 
terial under  the  allegations,  and  because  the  oomplaint  designated 
a  specific  contract  for  a  specific  sum,  while  the  memoranda  discloeed 
a  different  sum.     (Miller  Lmm.  Co.  v.  Davis,  507.) 

Trial — ConBtmction  of  Stlimlations  and  Orders  In  Other  Suit  ^es- 
tion  for  Court. 

14.  In  an  action  by  an  attorney  for  damages  for  breach  of  a 
contract  of  employment  under  which  he  was  to  receive  as  compen- 
sation  a  certain  percentage  of  the  amount  recovered,  the  client^ 
having  employed  other  counsel,  who  brought  action  in  the  federal 
court,  wherein  certain  stipulations  were  entered  into  concerning  the 
amount  due  the  client,  the  construction  of  orders  entered  in  the 
federal  court  and  stipulations  therein  was  for  the  court.  (Dolph  v. 
Speckart,  550.) 

Xrlal — InstmctionB  Covered  by  Those  Olven  Properly  Befnsed. 

15.  Where  the  instructions  given  fuUy  covered  every  point  em- 
braced by  the  requested  instructions,  they  were  properly  refused. 
(Caldwell  v.  Hoskins,  567.) 

Trial  — Motion  to  Strike  Covering    Objectionable    Testimony  Only 
Properly  Granted. 

16.  Proceedings  at  trial  held  to  show  that  plaintiff's  motion  to 
strike  defendant's  testimony  and  the  court's  ruling  thereon  went  to 
the  exclusion  only  of  defendant's  narration  of  her  conversation  with 
physician,  and  did  not  exclude  her  conversations  with  plaintiff  con- 
taining a  competent  admission  by  plaintiff.  (Caldwell  r.  HosidiUi 
567.) 

See  Salee,  8. 

Failure  to  Try  Accused  at  Pirst  Term  of  Gout. 
See  Criminal  Law^  9. 
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Accnmnlatloii  of  Undetermined.  Oaeee  Oood  Ganse  for  Poetponement. 
See  Criminal  Law,  10. 

TBOVSB  AND  OONVEBSION. 

Trover  and  Oonverslon— IfOasetaold  Interest  not  Personal  Obatt^ 

1.  A  leasehold  interest  in  a  building  for  a  five-year  term  waa  not  a 
personal  chattel,  and  therefore  not  the  subject  of  trover.  (Lnn  v. 
Mahaffey,  292.) 

Trover  and  Oonversionr— Possession  is  Snffldeint  Proof  of  Ownership 
Against  One  Showing  No  Title. 

2.  Actual  possession  of  a  chattel  at  the  time  of  the  conversion 
thereof  is  sufficient  evidence  of  title,  in  trover  against  one  who 
shows  no  title.  (Montesano  Lnm.  &  Mfg.  Co.  ▼.  Portland  Iron  Works, 
677.) 

V 

Trover  and  Conversion— Possession  XHider  daim  of  Title  of  Land 
is  Proof  of  Ownership  of  Ma<aiinery  Taken  Thereftom. 

3.  Possession  of  land,  either  under  title  or  under  claim  of  title, 
is  sufficient  proof  in  trover  of 'the  ownership  of  machinery  appurte- 
nant thereto  and  taken  therefrom.  (Montesano  Lum.  &  Mfg.  Co.  v. 
Portland  Iron  Works,  677.) 

Trover  and  Conversion— Deed  and  Lease  Held  Sufficient  Proof  of 
Title  to  Machinery  on  Land. 

4.  A  warranty  deed  to  plaintiff  under  which  it  was  in  possession 
and  a  lease  of  the  land  making  the  machinery  thereon  the  property 
of  the  lessor  is  sufficient  proof  of  plaintiff's  ownership  of  the  machin- 
ery to  avoid  a  nonsuit.  (Montesano  Imm.  &  Mfg.  Co.  v.  Portland 
Iron  Works,  677.) 

Trover  and  Conversion — Testimcmy  That  Plaintiff  Owned  "Mfll"  is 
Evidence  of  Ownership  of  tlie  Machinery. 

5.  Testimony  that  plaintiff  owned  the  sawmill  is  evidence  that 
it  owned  the  machinery  therein,  since  the  term  "mill,"  in  modem 
usage,  includes  various  machines  or  combinations  of  machinery. 
(Montesano  lium.  &  Mfg.  Co.  v.  Portland  Iron  Works,  677.) 

Trover  and  Conversion — ^Proof  of  Title  ftom  Somoe  to  Land  from 
Which  Machinery  was  Taken  Unnecessary. 

6.  To  recover  for  the  conversion  of  machinery  in  a  sawmill  vested 
in  plaintiff  under  a  lease  by  it  of  the  mill  site,  proof  of  chain  of 
title  to  the  mill  site  from  the  government  is  UAuecessary.  (Mon- 
tesano Lum.  &  Mfg.  Co.  V.  Portland  Iron  Works,  677.) 

Landlord  and  Tenant— Proof  That  Stranger  Held  Under  Lease  Baises 
Presumption  of  Assignment. 

7.  Oral  proof  that  a  corporation,  not  the  lessee,  took  possession 
of  the  leased  property  and  held  it  under  the  terms  of  the  lease, 
installing  the  machinery  as  agreed  therein,  is  admissible,  and  raises 
the  presumption  of  assignment  of  the  lecMe.  (Montesano  Lum.  ft 
Mfg.  Co.  V.  Portland  Iron  Works,  677.) 
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TroTor  ami  €k>nv«nLon--Mennire  of  lyamagiet  Is  Maiket  Valoau 

8.  The  measure  of  damages  for  tlie  cpnTeFsioii  ol  |Whiwiimi1 
•rtj  is  the  market  value  of  the  property  at  the  time  and  place  of  tbm 
conversion.  (Montesano  lium.  ft  Mfg.  Co.  v.  Portiand  Iron.  Worlcf, 
677.) 

Trover  and  CkmT«nion— ETldenee  of  Value  Held  Snfideiit  to  Avoid 

Koxumit. 

9.  Testimony  of  two  witnesses  as  to  the  value  of  the  maeliinerj 
converted  held  sufficient  evidence  of  value  to  avoid  a  nonsuit.  (Mon- 
teisano  Lum.  fc  Mfg.  Co.  v^  Portland  Iron  "WorkSy  677.) 

Trover  and  Conversion— "Beasonable  Valna,"  ^alr  Cadi  Valne^"  and 

"Achial  Cash  Value"  axe  Synonyms. 

10.  "Beasonable  value/'  or  "fair  cash  value,"  and  "actual  eash. 
value"  are  practically  synonymous  terms,  and  mean  the  fair  or  rea- 
sonable cash  price  for  which  the  property  can  be  sold  on  the  mjirket. 
(Montesano  Lum.  &  Mfg.  Oo.  v.  Portland  Iron  Works,  677.) 

Action  for  Conversion  of  MUl  Machinery  le  Transltoxy. 
See  Courts,  4. 

TBUSTEBl 

See  Bankruptcy,  %f4. 
See  Trusts. 

TB178TS. 

Trusts — Tenolnation  for  Dereliction  of  Trusteed 

1.  Trustees  holding  apartment  house  property  for  a  divoreed  hua* 
band  and  wife  should  have  acted  with  promptness  and  effieieney  is 
collecting  and  securing  rents  from  the  property,  instead  of  letting  it 
run  constantly  behind,  into  danger  of  being  entirely  exhausted  and 
eaten  up  by  expenses,  and  for  failure  to  do  so  the  trust  was  properly 
terminated  at  suit  of  husband  cuid  wife.     (Kieaendahl  v.  Ganoe,  283.) 

TnistB — ^Reimbursement  of  Trustees  for  Money  Borrowed. 

2.  Where  trustees  of  apartment  house  property  for  a  divoreed  hus- 
band and  wife  acted  in  good  faith  in  borrowing  money  to  pay  taxes 
and  other  expenses  on  the  property,  and  to  buy  furniture  left  in  the 
house  by  a  tenant,  and  to  buy  a  judgmeoit  against  her  under  whieh 
the  furniture  might  be  levied  upon,  tiiey  should  not  lose  the  money 
thoy  put  up  for  the  benefit  of  the  estate,  and  the  cesMs  cannot  have 
reconveyance  of  the  trust  property  until  any  amounts  due  on  the  notes 
have  been  paid  or  the  trustees  discharged  in  some  way.  (Kiesendahl 
V.  Ganoe,  283.) 

Trusts — ^Payment  of  Compensation  to  Trustees  Before  Beconveyaaos 
on  Termination. 

3.  The  amount  due  trustees  for  their  services  should  be  paid  by  the 
cestuia  before  reconveyance  to  them  by  the  trustees  on  termination  of 
the  trust  by  court  decree.     (Kiesendahl  v.  Ganoe,  283.) 

Trusts— No  Continuance  of  Trust  to  Protect  Unjeopardiied  Claims  of 
Creditors. 

4.  When  a  trust  is  being  constantly  operated  at  a  loss,  and  the 
property  of  the  cestuis  is  ample  to  proteet  all  the  rights  of  creditors 
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not  made  parties  to  the  suit  for  termination  of  the  tmsti  it  should 
not  be  continued  merely  to  secure  the  claims  of  sueh  creditors. 
(Eiesendahl  y.  Ganoe^  283.) 

UKITUD  STATISS  BTATUTEflL 
Oited  and  Ckinstraed  in  this  Volume. 
See  Table  in  Front  of  this  Yolnmew 

VBNDOB  AND  PUBCHASEB. 

Vendor  and  Pnrchaser-^signment  of  ^'Oontracf*— Cflause  Prohib- 
iting. 

1.  The  parties  to  a  contract  for  the  sale  of  land  could  provide 
that  it  should  not  be  assigned  without  the  written  consent  of  the 
Tendor;  a  "contract"  being  an  agreement  between  two  or  more  par- 
ties, competent  to  contract,  on  a  sufficient  consideration,  to  do  or 
not  to  do  a  particular  thing  which  lawfully  may  be  done  or  omitted. 
(Smith  Y.  Martin,  132.) 

Vendor  and  Purchaser— "Waiver"  of  Provision  Against  Assignment 
—Proof  by  Parol— •'Waiver"  Defined. 

2.  The  vendor  of  land  by  contract  stipulating  against  assignment 
without  his  written  consent  may  waive,  if  he  chooses,  such  proYision 
of  the  contract  for  his  benefit,  and  the  "waiver,"  a  voluntary  relin- 
quishment of  one's  known  right  by  acts  or  by  acceptance  of  benefits, 
may  be  proved  by  parol  and  circumstantial  evidence  as  well  as 
direct  testimony.     (Smith  v.  M&rtin,  132.) 

Vendor  and  Pnrcliajser — ^Pleading  Waiver  of  or  Estopprt  to  Enforce 
Stipulation  AgiUsBt  Assignment  Without  Consent. 

3.  In  a  vendor's  action  of  ejectment  against  the  aseignee  of  the 
contract,  which  stipulated  against  assignment  without  the  vendor's 
written  consent,  second  separate  defense  of  the  assignee,  grounded 
in  waiver  of  or  estoppel  to  enforce  the  stipulation  against  assign- 
ment without  written  consent,  held  to  state  a  good  defense,  either  on 
the  ground  of  waiver  or  estoppel,  which  merge  into  one  another. 
(Smith  V.  Martin,  132.) 

Vendor  and  Purchaser— Assignment  of  Contract — ^Vendor  not  En- 
titled to  Possession  Against  Ataignee. 

4.  Where  land  was  sold  by  contract  stipulating  against  assign- 
ment without  the  vendor's  written  consent,  the  vendor  cannot 
secure  possession  from  an  assignee  of  the  contract  without  his  con- 
sent on  the  ground  that  the  waiver  of  the  condition  against  assign- 
ment did  not  dispense  with  the  stipulation  of  the  contract  against 
giving  possession  to  an  assignee  without  permission  of  the  vendor, 
one  of  its  conditions  being  that  the  purchaser  was  entitled  to  posses- 
sion as  long  as  he  complied  with  the  requirements  as  tO/  payment, 
which  right  would  pass-  by  assignment  of  the  contract.  (Smith  v. 
MarUn,  132.) 

94  Or. —40 
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Vendor  axid  Purchaser— Assignment  of  Contract— Waiver  of  WilttM 
Consent  to  Assignment. 

5.    Evidence  held  to  ehow  waiver  by  the  vendor  of  land  in  favor 
of  the  assignee  of  the  contract  of  its  provision  requiring  the  writtes 
consent  of  the  vendor  to  any  assignment.     (Smith  y.  Martin,  132.) 
See  Estoppel,  1. 

.  VBBDICT. 

See  Appeal  and  Error,  21. 

See  Forgery,  13. 

See  Justices  of  the  Peace,  1,  3. 

When  Defendant  Bntltled  to  Costs  and  DUImnemeiiEta 

See  Costs,  1. 

WAIVES. 

See  Contracts,  4. 

See  Estoppel,  1. 

See  Sales,  9. 

See  Vendor  and  Purchaser,  2-5. 

WATEBS  AND  WATEBC0TJBSB8. 

Waters  and  Watercourses — ^Blght  of  Owner  to  Improra  Bmniniwli 
Appurtenant  to  Mill-race. 

1.  Where  owner  of  mill-race  had  an  easement  in  property  aloag 
the  side  of  the  race  in  that  it  had  the  right  to  widen  the  same  when 
necessary,  abutting  owner,  who  undertakes  to  improve  and  occupy 
the  land  abutting  on  the  mill-race,  is  not  a  trespasser,  unless  his 
occupation  or  improvement  is  such  as  interferes  with  the  operations 
of  the  owner  of  the  mill-race.  (Gamma  Alpha  Bldg.  Assn.  ▼.  Eugene, 
80.) 

Waters  and  Watercourses — Franchise  in  gtreet^—rorfeiture, 

2.  A  franchise  contract  between  a  city  and  another  for  the  lay- 
ing and  protection  of  water-mains,  providing  that  the  rights  and 
privileges  thereunder  might  be  forfeited  by  any  future  council  upon 
failure  to  supply  a  sufficient  amount  of  water,  is  within  the  rights 
of  the  parties  who  may  thus  contract  about  the  remedy  for  breacL 
(Newsom  v.  City  of  Rainier,  199.) 

Waters  and  Waterconrses — ^LegislatlYe  Power  of  ConncU  to  DecUie 
a  Franchise  Void  by  Ordinance. 

3.  The  city  council  is  a  legislative  body,  and,  in  respect  to  per- 
petuating or  ending  a  water  supply  franchise  ordinance  containiBg 
a  provision  that  rights  thereunder  might  be  forfeited  by  the  coun- 
cil for  breach,  could  forfeit  such  rights  only  by  means  of  a  repesHsg 
ordinance  declaring  the  franchise  ordinance  void.  (Newsom  v.  City 
of  Rainier,  199.) 

Waters  and  Watercourses— -Acquisition  of  Water  Bl^ts  by  Anno- 
pnation  not  Dependent  on  Biparian  OwnersMp. 

4.  A  water  right  acquired  by  an  appropriation  and  beneficial  nw 
upon  land  in  the  quiet  possession  of  the  appropriator,  and  npon 
which  he  has  made  valuable  improvements  and  reclaimed  in  part, 
is  not  dependent  npon  the  title  to  the  soil  upon  which  the  wster 
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is  used,  in  view  of  Bev.  Stats.  U.  S.,  Section  2339  (U.  8.  Comp. 
State.,  §  4647),  Sections  6534,  6561,  L.  O.  L.,  Section  6594,  ae  afnended 
by  Iraws  of  1913,  page  273,  and  Section  6595^  and  Laws  of  1913| 
page  ^31.     (Lau ranee  v.  Brown^  387.) 

wirmsssBSw 

Witnesses  —  Question  EstabUdiing  AfllrmatiTe  Defense  not  Proper 
Cross-examination. 

1.  In  an  action  for  the  death  of  a  servant  by  collision  of  a  truck 
with  an  engine  upon  which  the  servant  was  riding,  it  was  error 
for  defendant  to  ask  plaintiff's  witness  what  kind  and  make  the 
truck  was,  when  witness  had  not  testified  as  to  the  trucks,  since 
such  question  was  clearly  directed  toward  .establishing  an  affirmative 
defense  and  wae  not  proper  cross-examination.  (Garvin  v.  Western 
Cooperage  Co.;  487.) 

Witnesses — ^Znoonsistent  Testimony  in  Former  Proceeding  Concerning 
tke  Same  Accident  Admissible. 

2.  In  view  of  Section  861,  L.  O.  L.,  it  was  proper,  in  an  action 
against  employer  for  the  death  of  a  servant,  to  ask  a  witness  about 
his  testimony  at  a  coroner's  inquest  relative  to  same  accident,  for 
the  purpose  of  impeachment,  where  there  was  an  apparent  incon* 
;5istency.     (Garvin  v.  Western  Cooperage  Co.,  487.) 

Witnesses — CompeteacF  of  Ohildrep. 

3.  Whether  proffered  witnesses  under  10  years  of  sge  are  in- 
capable of  receiving  just  impressions  of  facts  respecting  which  they 
are  examined  within  the  meaning  of  Section  732,  L.  O.  L.,  is  a  ques- 
tion for  the  decision  of  the  trial  judge  who  sees  them,  hears  them 
and  has  opportunity  to  test  their  understanding  and  intelligence  to 
his  satisfaction.     (State  v.  Bateham,  524.) 

Witnesses — Criminal  Law— Cross-examination  of  Character  WitnesseB. 

4.  In  a  prosecution  for  taking  liberties  with  a  female  child,  de- 
fendant having  put  witness  on  Ithe  stand  to  testify  to  his  reputation 
as  a  moral,  hiw-abiding  man,  prosecution  was  properly  permitted, 
on  cross-examination  of  the  witnesses,  to  ask  if  the  witnesses  had 
ever  hoard  of  the  defendant's  taking  improper  liberties  similar  to 
that  described  in  the  indictment  with  the  person  of  another  female 
child,  naming  such  child,  and  the  matter  of  cross-examination,  where 
an  accused  tenders  his  supposed  ?ood  character  in  evidence,  rests 
largely  within  the  discretion  of  the  trial  jjadge  but  is  subject  to 
review  in  ca«e  of  abuse  of  discretion.     (State  v.  Bateham,  524.) 

See  Criminal  Law,  14. 

WOBBS  AND  PHRASES. 

"Accomplice" — See  State  v.  Bateham,  524. 

"Actual  cash  value'* — See  Montesano  Lum.  &  Mfg.  Co.  v.  Portland 

Iron  Works,  677. 
"CJonsummation  of  deal" — See  Oregon  Home  Builders  v.  Montgomery 

Inv.  Co.,  349. 
"Contract" — See  Smith  v.  Martin,  13^ 
"Decree"— See  Wright  v.  Wimberly,  1« 
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"Eneumbrancei''— €)ee  Efttep  ▼.  Bailey,  59. 

"Evidentiary  fact" — See  Oregon  Home  Builders  ▼.  Montgoraei/  iMTm 
Co.,  349. 

"Fact  in  i«8ue"^See  Oregon  Home  Builders  ▼.  Montgomery  !&▼.  Coi., 
349. 

"Fair  cash  value" — See  Montesano  Lum.  &  Mfg.  Co.  r.  Portland  Iroa 
'Works,  677. 

"Farmer" — See  State  ex  rel.  ▼.  Hinea,  ^607. 
"Good  cause"— See  State  v.  Bateham,  524. 
"Guaranty" — See  Simpson  v.  First  National  Bankj  147* 
"Judgment"— 6ee  Wright  v.  Wimberly,  1. 

"Mill" — See  Montesano  Lum.  &  Mfg.  Co.  v.  Portland  Iron  Works  f77. 
"Banch"— 8ee  State  ex  rel.  v.  Hines,  607. 

"Beal  estate  broker"— Se^  Oregon  Home  Builders  ▼.  Montgomezy  Inv. 
Co.,  349. 

"Reasonable  value" — See  Montesano  Lum.  Mfg.  Co.  y.  Portland  Irm. 
Works,  677. 

"Ultimate  fact" — See  Oregon  Home  Builders  v.  Montgomery  !&▼.  Co.. 
349. 

"Waiver"— See  Smith  v.  Martin,  132. 

"Warrant"— See  Simpaon  ▼.  First  Nat.  Bank,  147. 


WOBKMSirB  COMPENBATIOy  ACT. 

See  Master  and  Servant^  L 
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